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or  THE 

State  of  New  York, 

COMMENCING  SEPTEMBER  28,   191B. 


Pasquale  Valentino   et  al.,   Respondents,    r.   Philip 
Schantz  et  al.,  Appellants. 

Water  and  watercourses  —  respective  rights  of  riparian  propri- 
etor and  of  owner  of  right  of  flowage. 

The  privilege  of  flowage  or  pondage  does  not  carry  with  it  the 
right  to  take  ice  formed  over  the  land  of  an  adjoining  riparian 
owner.  As  between  the  owner  of  the  soil  and  one  having  a  right 
to  flow  the  land  for  creating  a  water  power,  the  title  to  the  ice  is  in 
the  owner  and  the  right  thereto  may  be  exercised  by  him,  except 
so  far  as  it  operates  to  the  detriment  of  the  mill  privilege.  (Myer 
v.  Whitaker,  5  Abb.  [N.  C]  172,  overruled.) 

Valentino  v.  Schantz,  158  App.  Div.  895.  affirmed. 

(Argued  May  12,  1915;  decided  September  28,  1915.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  third  judicial  department, 
entered  July  28,  1913,  modifying  and  affirming  as  modi- 
fied a  judgment  in  favor  of  plaintiffs  entered  upon  a 
decision  of  the  court  at  a  Trial  Term  without  a  jury. 

The  nature  of  the  action  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 

Andrew  Wright  Lent  for  appellants.     The  right  to 
flow  which  is  granted  to  the  defendant  Philip  Schantz 
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[216  N.  Y.]     Opinion,  per  Willard  Bartlktt,  Ch.  J.  ISept., 


by  a  long  series  of  conveyances  is  not  in  any  way 
restricted  or  limited  as  to  its  purpose.  Such  a  right 
gives  the  owner  the  right  to  cut  and  remove  ice  forming 
over  the  lands  of  another.  (Myer  v.  Whitaker,  55  How. 
Pr.  376;  Dodge  v.  Berry,  26  Hun,  246;  Hazleton  v.  Web- 
ster, 20  App.  Div.  177;  Swan  v.  Ooff,  39  App.  Div.  95.) 

Rosario  Naggio  for  respondents.  The  privilege  to 
raise  the  water  cannot  be  construed  into  a  grant  of  a 
right  to  enter  that  part  of  the  pond  lying  within  plain- 
tiffs' boundaries,  take  the  ice  forming  thereon  and  pre- 
vent the  plaintiffs  from  taking  any  ice  or  water  there- 
from. (Dodge  v.  Berry,  26  Hun,  246;  Hazleton  v. 
Webster,  20  App.  Div.  177;  Swan  v.  Ooff,  39  App.  Div. 
95;  Howe  v.  Andrews.  62  Conn.  398.) 

Willard  Bartlett,  Oh.  J.  This  is  a  suit  in  equity  to 
restrain  the  defendants  from  taking  ice  formed  on  water 
overflowing  the  lands  of  the  plaintiffs.  The  defendant 
Philip  Schantz  and  the  plaintiffs  own  contiguous  tracts 
of  land  in  the  township  of  Lloyd  in  Ulster  county.  There 
is  a  pond  upon  these  adjoining  properties  covering  por- 
tions of  both  tracts.  This  pond  overflows  about  two  acres 
of  the  plaintiffs'  land.  The  defendant  Philip  Schantz 
claims  the  right  to  take  ice  f rom  this  portion  of  the  pond 
on  the  ground  that  the  whole  pond  is  formed  by  the 
action  of  a  dam  which  he  maintains  under  a  chain  of 
title  derived  from  a  common  grantor  of  both  parties; 
contending  in  substance  that  this  entitles  him  to  follow 
the  water  which  the  dam  forces  back  upon  the  land  of 
the  plaintiffs  and  to  take  ice  therefrom  and  to  assign  this 
privilege  to  others,  as  he  has  done  to  his  codefendant 
Lorin  Schantz,  for  the  purpose  of  marketing  the  ice  thus 
taken.  Independent  of  the  right  asserted  under  the 
series  of  deeds  which  make  up  his  chain  of  title,  the 
defendant  Philip  Schantz  also  claims  the  right  to  take  ice 
over  the  plaintiffs'  land  by  prescription  or  continuous  and 
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uninterrupted  user  for  a  period  extending  over   twenty 
years. 

The  trial  court  found  against  the  said  defendant  as  to 
both  claims. 

The  defense  of  adverse  user  raised  a  question  of  fact 
and  the  evidence  sufficed  to  sustain  the  findings  on  that 
issue. 

The  principal  question  of  law  presented  by  this  appeal 
is  whether  the  right  of  flowage  belonging  to  the  owner 
of  a  dam  carries  with  it  the  right  to  take  ice  from  the 
water  which  the  dam  causes  to  collect  over  the  land  of 
an  adjoining  owner. 

The  record  contains  fourteen  deeds  constituting  the 
chain  of  title  of  the  defendant  Philip  Schantz.  The 
earliest  deed,  dated  July  10,  1815,  from  Andros  Du  Bois 
to  Arthur  Doring,  conveys  the  mill  privilege  in  these 
words:  "  Also  the  privilege  of  raising  the  water  in  the 
mill  pond  one  and  a  half  foot  higher  than  it  is  at  present." 
Similar  language  is  used  in  succeeding  conveyances  until 
April  1,  ISotf,  when  a  deed  from  James  Doran  to  Moses 
W.  Deyo  conveys  u  about  twenty  acres  of  land  with  the 
privilege  of  raising  the  water  in  the  mill  pond  as  high  as 
a  horizontal  cut  in  the  rock  on  the  west  side  of  said  pond." 
In  this  form,  the  privilege  is  vested  in  the  defendant 
Philip  Schantz. 

The  contention  of  the  appellants  is  presumably  based 
on  a  view  of  the  law  similar  to  that  which  we  find  thus 
stated  in  Gould  on  Waters  (3d  ed.  §  191):  "  The  owner  of 
an  artificial  mill  pond  who  is  entitled  to  the  water 
of  the  pond,  is  also  entitled  as  against  the  riparian 
owners,  to  have  the  ice  which  forms  thereon  remain,  v 
if  its  removal  will  appreciably  diminish  the  head  of 
water  at  his  dam;  and  a  grant  of  the  right  to  flow 
land  by  damming  a  stream  has  been  held  to  give  to  the 
grantee  the  exclusive  right  to  gather  the  ice  which  forms 
on  the  pond  so  made." 

The  authority  cited  for  the  latter  proposition  is  the 
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Special  Term  case  of  Myer  v.  Whitaker  (5  Abb.  [N.  C] 
172)  in  which  Westbrook,  J.,  held  that  the  grant  by 
the  owner  of  land  of  the  right  to  overflow  his  land  by 
means  of  a  dam  on  a  stream  below  gave  the  grantee 
the  exclusive  right  to  gather  there  the  ice  which  might 
form  over  such  land  on  the  waters  of  the  pond  thus  made. 
This  was  contrary  to  the  view  previously  taken  by  Emott, 
J.,  also  at  Special  Term,  in  Marshall  v.  Peters  (12  How. 
Pr.  218),  and  it  was  expressly  rejected  by  the  General 
Term  of  the  third  department  in  Dodge  v.  Berry  (26  Hun, 
246,  249)  where  Learned,  P.  J.,  writing  for  the  court, 
said:  "  The  riparian  owners  are  not,  we  think,  deprived 
of  their  rights  as  such  owners  by  the  construction  of  a 
dam  below  them.  Their  right  to  a  just  and  reasonable 
use  of  the  water  remains  if  it  has  not  been  actually  sur- 
rendered. If  any  riparian  owner  has  land  covered  by  the 
pond,  we  see  no  reason  why  he  may  not  take  the  ice  from 
that  land,  unless  by  so  doing  he  causes  an  actual  injury 
to  the  owner  below  by  materially  diminishing  the  use  of 
the  water  to  which  such  owner  is  entitled.  It  is  plain  to 
every  one  that  the  real  trouble  in  such  cases  is  not  that 
the  mill-owner  will  be  injured  by  the  removal  of  the  ice, 
but  that  he  desires  to  remove  it  himself  and  to  make  the 
profit  of  the  sale." 

The  true  rule  is  correctly  stated  by  Mr.  Farnham  in  his 
elaborate  treatise  on  the  Law  of  Waters  and  Water 
Eights  (Vol.  2,  p.  1603)  where  he  says:  "  As  between  the 
owner  of  the  soil  and  one  having  a  right  to  flow  the  land 
for  creating  a  water  power,  the  title  to  the  ice  is  in  the 
former."  As  against  the  owner  of  the  easement  of  flow- 
age,  the  owner  of  the  soil  has  the  right  to  remove  the  ice 
which  forms  over  his  land,  subject  to  the  qualification 
that  he  must  not  thereby  damage  the  mill  privilege. 
There  was  no  question  of  damaging  the  mill  privilege  in 
the  present  case,  as  the  owner  of  the  mill  privilege  was 
the  person  endeavoring  to  remove  the  ice. 

A  somewhat  different  view  seems  tohave  been  enter- 
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tained  at  one  time  by  the  courts  of  Connecticut.  Thus 
in  Mill  River  Woolen  Mfg.  Co.  v.  Smith  (34  Conn.  462), 
decided  in  1867,  it  was  held  that  the  owners  of  the  water 
of  a  mill  pond  owned  the  ice  formed  upon  it,  and  that  the 
riparian  proprietors  had  no  right,  as  owners  of  the  soil, 
to  remove  it.  The  doctrine  thus  declared,  however,  must 
later  have  undergone  considerable  modification  in  that 
jurisdiction  for  in  the  case  of  Geerv.  Rockwell  (65  Conn. 
316),  decided  in  1895,  we  find  Mr.  Justice  Baldwin,  one  of 
Connecticut's  ablest  judges,  saying:  "  Under  an  ordinary 
flowage  petition  the  plaintiff  acquires  a  perpetual  right 
to  build  and  maintain  a  dam,  but  this  does  not  constitute 
him  the  proprietor  of  the  ice  which  may  be  formed  upon 
the  pond.  On  the  contrary,  such  ice  belongs  to  the  pro- 
prietor of  the  lands  overflowed,  subject  only  to  the  right 
of  the  mill  owner  to  have  it  left  to  melt  where  it  is,  if 
this  be  necessary  to  maintain  a  proper  supply  of  water 
for  his  mill." 

But  whatever  may  be  the  Connecticut  doctrine,  the 
rule  generally  recognized  elsewhere  is  that  the  privilege 
of  flowage  or  pondage  does  not  carry  with  it  the  right  to 
take  ice  formed  over  the  land  of  an  adjoining  riparian 
owner;  that  right  may  be  exercised  by  the  latter  except 
so  far  as  it  may  operate  to  the  detriment  of  the  mill 
privilege. 

Such  is  the  law  as  established  in  Maine,  Pennsylvania, 
Illinois,  Indiana,  Michigan,  Wisconsin  and  Nebraska. 

A  riparian  owner  above  a  mill  dam  has  the  fixed  and 
well-defined  right  to  take  ice  from  the  stream  where  it 
flows  over  his  land.  The  owners  of  the  mill  dam  cannot 
avail  themselves  of  such  right,  notwithstanding  the  fact 
that  their  action  may  be  said  to  have  rendered  its  exer- 
cise possible.  "  It  is  not  a  purpose  recognized  by  law  for 
which  a  person's  land  can  be  appropriated  by  another, 
but  it  is  a  privilege  attached  to  and  becomes  a  part  of  the 
property"  of  the  upper  riparian  owner.  (Stevens  v. 
Kelley,  78  Maine,  445,  450.)    The  rule  laid  down  in  this 
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Maine  case  was  expressly  adopted  by  the  Supreme  Court 
of  Pennsylvania  in  Searle  v.  Gardner  (13  Atl.  Rep.  835). 
That  ice  forming  upon  water  belongs  to  the  owner  of  the 
soil  beneath  the  water  is  declared  to  be  the  general  rule 
by  the  Supreme  Court  of  Illinois  in  Washington  Ice  Co. 
v.  Shortall  (101  HI.  46).  Where  the  dividing  line  between 
two  adjacent  landowners  runs  through  an  artificial  pond 
raised  by  a  dam  across  a  natural  stream,  the  ice  formed 
upon  such  stream  belongs  to  the  owner  of  the  land  form- 
ing its  bed.  (State  v.  Pottmeyer,  33  Ind.  402.)  "  The 
right  to  maintain  a  mill  dam  and  exercise  the  privileges 
belonging  thereto  does  not  confer  the  right  to  take  ice 
formed  thereon."  (Julian  v.  WoodsmaU,  81  Ind.  568.) 
In  Bigelow  v.  Shaw  (65  Mich.  341)  it  is  said:  "  The  owner 
of  the  soil  under  the  water  is  ordinarily  the  sole  and 
exclusive  owner  of  the  ice  forming  upon  such  water 
*  *  *  and  in  all  the  reported  cases  that  I  can  find, 
except  two,  it  is  expressly  held  in  a  case  like  the  one  at 
bar,  that  the  landowner  has  the  exclusive  right  to  the  ice 
and  to  gather  and  sell  it  for  his  own  benefit,  provided  he 
does  not  thereby  impair  to  a  perceptible  and  substantial 
extent  the  flow  of  water  for  mill  purposes,  and  that  the 
mill  owner  has  no  right  whatever  to  such  ice.  This  right 
grows  out  of  the  title  to  the  bed  of  the'  stream  and  such 
use  of  the  water  as  results  therefrom."  It  is  settled  in 
Wisconsin  that  the  title  to  the  bed  of  a  stream  is  in  the 
riparian  owners  whether  the  stream  be  navigable  or  not. 
"  Ice  which  forms  on  streams  or  ponds,  the  bed  of  which 
is  subject  to  private  ownership,  belongs  to  the  owner  of 
such  bed  and  such  owner  may  maintain  trespass  for  its 
removal. "  (Reysen  v.  Route,  92  Wis.  543.)  In  Eide- 
miller  Ice  Co.  v.  Guthrie  (42  Neb.  238)  the  Supreme 
Court  of  Nebraska  has  said:  "  Both  reason  and  precedent 
support  the  doctrine  that  the  riparian  owner  has  the  right 
to  use  all  the  water  which  it  is  necessary  for  him  to 
employ  for  any  purpose,  and  to  cut  and  remove  the  ice 
which  may  form  upon  the  stream  adjoining  his  land,  in 
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any  quantity  or  to  any  extent,  for  his  own  use  or  to 
store  for  sale,  provided  he  does  not  by  so  doing,  diminish 
or  decrease  the  flow  of  water  to  the  mill  below  what  is 
required  to  successfully  operate  or  run  the  mill." 

There  is  a  class  of  ice  cases  in  which  it  is  held  that  one 
who  does  not  hold  title  to  the  bed  of  a  pond  may  never- 
theless acquire  by  prescription  the  right  to  take  ice  there- 
from as  a  profit  a  prendre  or  easement  appurtenant  to 
the  land.  Such  a  case  was  Hinckel  v.  Stevens  (165 
N.  Y.  171).  The  existence  of  any  such  prescriptive  right 
in  favor  of  the  owner  of  the  mill  dam  in  the  present  case 
is  negatived  by  the  findings  of  the  trial  court,  as  already 
pointed  out. 

The  judgment  should  be  affirmed,  with  costs. 

Werner,  Chase,  Cuddeback,  Hogan  and  Seabury, 
JJ.,  concur. 

Judgment  affirmed. 


Simeon  M.  Barber,  Respondent,  v.  James  A.  Woolp 

et  al.,  Defendants. 

George  B.  Heath,  Appellant. 

New  York  city — street  closing  — when  private  as  weU  as  pub- 
lic easements  extinguished  by  statutory  proceeding. 

It  was  the  purpose  of  the  statute  (L.  1896,  ch.  1006)  relating  to 
street  closing  proceedings  in  New  York  city,  to  permit  the  extin- 
guishment of  all  easements,  private  as  well  as  public,  without  refer- 
ence to  their  origin  and  whether  dependent  upon  contiguity,  or 
upon  grant  express  or  implied.  Hence,  where  a  street  is  dis- 
continued, in  proceedings  under  that  statute  terminating  in  an 
award  of  damages,  all  easements,  both  public  and  private,  are 
thereby  extinguished.  Authorities  collated  and  reviewed.  (Matter 
of  City  of  New  York,  160  App.  Div.  80;  Matter  of  Olinger,  160  App. 
Div.  96,  criticised;  Johnson  &  Co.  v.  Cox,  196  N.  Y.  110,  explained.) 

Barber  v.  Woolf,  167  App.  Div.  627,  affirmed. 

(Argued  May  31,  1915;  decided  September  28,  1915.) 
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Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
May  7,  1915,  which  reversed  an  order  of  Special  Term 
granting  a  motion  by  a  purchaser  at  a  foreclosure  sale  for 
relief  from  his  purchase  and  denied  said  motion. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

George  E.  Coney  and  Georye  B.  Heath  for  appellant. 
The  private  easements  in  Seventh  avenue,  or  Rockwood 
street,  appurtenant  to  lot  51,  created  by  grant  from  the 
proprietors  of  the  Mt.  Eden  tract  and  by  mesne  conveyances 
to  Minzesheimer,  the  present  owner  of  that  lot,  survived 
the  closing  of  Rockwood  street  as  a  public  highway  and 
still  exist  as  incumbrances  on  lot  24,  as  part  of  the  bed  of 
the  street,  depriving  lot  24  of  all  substantial  value  and 
rendering  the  title  unmarketable.  {Matter  of  Grand 
Boulevard,  160  App.  Div.  80;  Matter  of  Olinger,  160 
App.  Div.  96;  Holloway  v.  Southmayd,  139  N.  Y.  390; 
Johnson  v.  Cox,  196  N.  Y.  110;  Stvain  v.  Schonleben, 
130  App.  Div.  521;  198  N.  Y.  622.)  The  acceptance  of 
an  award  of  damages  for  closing  Seventh  avenue  does  not 
estop  the  owner  of  lot  51  from  asserting  his  right  of  way 
over theclosed street.  (Holloivayv.  Southmayd,  139 N.  Y. 
390;  Matter  of  City  of  New  York,  153  App.  Div.  164.) 

Harold  Swain  and  Benjamin  G.  Bain  for  respondent. 
The  award  to  Minzesheimer  in  the  Walton  avenue  pro- 
ceeding was  properly  made  for  the  extinguishment  of 
all  easements,  including  those  dependent  upon  grant, 
express  or  implied.  (Matter  of  Mayor,  etc.  [East 
168th  Street],  28  App.  Div.  143;  157  N.  Y.  409;  Matter 
of  Mayor,  etc.  [Vanderbilt  Avenue  West],  95  App.  Div. 
533;  119  App.  Div.  882;  189  N.  Y.  551;  Matter  of  Mayor, 
etc.  [Walton  Avenue],  131  App.  Div.  696;  197  N.  Y.  518; 
Swain  v.  Schonleben,  130  App.  Div.  521;  198  N.  Y.  622.) 

Willard  Bartlett,  Ch.  J.  This  is  an  action  to 
foreclose  a  tax  lien  on  land  formerly  included  wholly 
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within  the  bounds  of  a  street  which  has  been  closed, 
abandoned  and  discontinued  as  a  public  highway,  by 
proceedings  under  chapter  1006  of  the  Laws  of  1895. 
The  appellant  was  a  purchaser  at  the  foreclosure  sale 
under  the  judgment.  He  subsequently  instituted  this 
proceeding  to  be  relieved  from  his  purchase  on  the  ground 
that  the  lot  sold'  to  him  proves  to  be  incumbered  with 
easements  of  light,  air  and  access  appurtenant  to  an 
adjoining  parcel  belonging  to  another  person. 

The  property  sold  under  the  judgment  of  foreclosure  is 
described  as  block  2846,  lot  24,  on  the  tax  map  of  the 
borough  of  The  Bronx,  and  it  formerly  lay  entirely 
within  the  easterly  half  of  the  street  known  as  Seventh 
avenue  on  maps  of  this  portion  of  the  borough  of  The 
Bronx.  In  the  year  1854  one  Thomas  O.  Woolf  and 
others  made  and  filed  a  map  of  property  in  this  vicinity 
which  they  used  as  the  basis  for  the  conveyance  of  the 
lots  shown  thereon.  This  is  known  as  the  map  of  Mount 
Eden;  and  upon  it  appeared  Seventh  avenue  as  originally 
planned  and  lot  51  bordering  Seventh  avenue  on  the  east 
immediately  adjoining  lot  24  in  block  2846  as  the  latter 
appears  on  the  tax  map  of  the  borough  of  The  Bronx. 
In  1855  the  makers  of  the  map  of  Mount  Eden  conveyed 
lot  51  to  Isaac  Minzesheimer,  from  whom  the  defendant 
Charles  Minzesheimer,  through  mesne  conveyances, 
acquired  title  to  the  same  in  1880. 

Although  Seventh  avenue  (sometimes  otherwise  known 
as  Roctwood  street)  was  never  legally  or  actually  opened 
as  a  public  street,  it  is  undisputed  that  under  the  con- 
veyances referring  to  the  map  of  Mount  Eden  the  grantee 
of  lot  51  had,  and  the  defendant  Charles  Minzesheimer  has, 
as  his  successor  in  title,  acquired  private  easements  of  light, 
air  and  access  over  that  portion  of  Seventh  avenue  lying 
in  front  of  said  lot;  that  is  to  say,  over  the  property 
described  as  lot  24  in  block  2846  on  the  tax  map  of  the 
borough  of  The  Bronx. 

In  answer  to  the  objection  on  the  part  of  the  appellant 
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that  the  existence  of  this  easement  constituted  an  incum- 
brance which  entitled  him  to  be  relieved  from  his  purchase, 
the  respondent  relied  upon  a  legal  proceeding  which  he 
claims  has  had  the  effect  of  extinguishing  the  easement. 
When  the  final  maps  of  the  twenty-third  and  twenty- 
fourth  wards  of  the  city  of  New  York  were  duly  filed  as 
required  by  law  in  1895,  Seventh  avenue  or  Eockwood 
street  was  shown  thereon  to  have  been  discontinued  and 
a  new  street  named  Walton  avenue  was  laid  out  on  the 
Bronx  plan.  According  to  these  official  maps  lot  51 
belonging  to  the  defendant  Charles  Minzesheimer  was  left 
in  the  middle  of  the  block  with  no  means  of  access  or 
egress  except  over  Seventh  avenue,  which  was  to  be 
closed.  Shortly  thereafter  the  city  of  New  York  instil 
tuted  a  proceeding  to  open  Walton  avenue  and  in  connec- 
tion therewith  to  close  a  number  of  streets  and  avenues 
shown  on  the  final  map  of  the  permanent  plan  as  having 
been  discontinued.  So  far  as  this  proceeding  contemplated 
the  closing  of  streets  it  was  conducted  under  the  author- 
ity of  chapter  1006  of  the  Laws  of  1895  which  went  into 
effect  on  the  12th  day  of  June  in  that  year.  The  defend- 
ant Charles  Minzesheimer,  as  the  owner  of  lot  51  on  the 
Mount  Eden  map,  petitioned  the  court  in  that  proceeding 
for  an  award  of  damages  which  he  would  suffer,  alleging 
that  his  easements  "in  and  to  said  Seventh  Avenue  or 
Rockwood  Street  as  appurtenant  to  said  lot  have  been 
extinguished  and  destroyed  and  the  owner  of  the  soil  of 
said  discontinued  streets  and  avenues  is  now  vested  with 
the  absolute  fee  title  thereto."  The  commissioners 
awarded  Mr.  Minzesheimer  $1,200  damages,  which 
amount  was  paid  to  and  accepted  by  him.  The  learned 
Appellate  Division  in  its  opinion  in  the  present  case  says: 
"There  can  be  no  doubt  that  the  damages  referred  to 
were  claimed  by  Minzesheimer,  and  awarded  to  him  by 
the  commissioners  upon  the  theory,  very  generally 
accepted  when  the  report  was  made,  that  the  effect  of 
filing  the  map  of  1895,  was  to  extinguish  all  easements, 
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private  as  well  as  public  over  the  streets  and  avenues 
shown  on  said  map  as  discontinued,  whether  such  streets 
and  avenues  had  been  actually  opened  or  not."  Accord- 
ingly that  court  has  held  that  under  such  circumstances 
the  defendant  Charles  Minzesheimer  and  his  successors  in 
interest  are  forever  estopped  from  claiming  that  any 
easements,  public  or  private,  still  remain  as  appurtenant 
to  his  lot  51  over  the  plot  of  land  which  the  appellant  has 
purchased. 

While  the  action  of  the  Appellate  Division  in  refusing 
to  relieve  the  purchaser  from  his  bid  may  be  sustained  on 
the  ground  of  estoppel  as  thus  stated,  we  think  that 
learned  court  has  unduly  limited  the  effect  of  street 
closing  proceedings  under  chapter  looti  of  the  Laws  of 
1895  upon  the  easements  appurtenant  to  lands  affected  by 
the  discontinuance  of  a  street.  It  is  a  misapprehension 
of  the  decisions  of  this  court  to  say  that  it  must  l>e 
accepted  as  the  present  law  as  declared  by  the  Court 
of  Appeals  "that  street  closing  proceedings  under  the 
act  of  1895  are  not  intended  and  do  not  operate  to  extin- 
guish purely  private  easements  resting  upon  actual 
or  presumed  grants/'  On  the  contrary,  we  think  it  can 
be  shown  that  our  decisions  are  uniformly  the  other 
way. 

The  so-called  Street  Closing  Act  of  1895  was  first  fully 
considered  and  discussed  in  Matter  of  Mayor,  etc. ,  ofN.  Y. 
(28  App.  Div.  143,  154)  in  an  elaborate  and  able  opinion  by 
Mr.  Justice  Patterson  which  subsequently  received  the 
unanimous  and  unqualified  approval  of.  this  court.  (157 
N.  Y.  409.)  In  that  opinion  it  was  expressly  declared  that 
the  act  of  1895  had  for  its  object,  among  other  things, 
the  extinguishing  of  private  easements.  It  was  further 
demonstrated  that  the  closing  of  a  street  was  a  public 
purpose,  and  "  in  order  to  make  that  an  actual  closing  it 
is  necessary  that  the  easements  of  the  abutting  owners 
should  be  extinguished,  for  otherwise  the  street  could  not 
be  effectually  closed."    The  various  constitutional  objec- 
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tions  which  had  been  made  to  the  statute  were  carefully 
considered  and  held  to  be  untenable;  and  when  the  case 
reached  this  court  we  said :  "  It  is  doubtless  true  that  some 
of  the  provisions  of  the  act  pertaining  to  the  acquiring  of 
the  fee  and  easements  in  discontinued  streets,  if  they  stood 
alone,  might  be  construed  as  authorizing  the  taking  of 
property  for  a  private  use,  but  when  these  provisions  are 
considered  in  connection  with  the  other  provisions  of  the 
Act,  we  find  that  they  all  aim  at  one  object,  and  that  is 
the  laying  out  and  opening  of  the  streets  and  avenues  of 
a  city  according  to  a  plan  adopted.  Confessedly,  this  is 
for  a  public  purpose,  and  we  think  that  the  acquiring  of 
the  fee  and  easements  in  the  old  roadways  which  are  dis- 
continued should  be  treated  as  incident  and  necessary  to 
carry  out  the  public  improvement  authorized  by  the 
provisions  of  the  act."    (157  N.  Y.  p.  412.) 

In  Matter  of  Mayor,  etc.,  ofN.  Y.  ( Vanderbilt  Ave.)  (95 
App.  Div.  533;  119  App.  Div.  882;  affd.,  189  N.  Y.  551)  it 
was  again  held  that  under  the  provisions  of  chapter  1006 
of  the  Laws  of  1895  for  the  closing  of  old  streets  both  pub- 
lic rights  and  the  private  easements  of  abutting  owners 
might  be  extinguished.  In  Swain  v.  Schonleben  (130 
App.  Div.  521,  526;  affd.,  198  N.  Y.  622)  Mr.  Justice  Scott 
writing  for  the  Appellate  Division  said:  *;The  law  of  this 
state  recognizes  a  distinction  between  public  and  private 
easements  in  a  public  highway,  and  it  has  been  held  that  the 
discontinuance  of  a  street  by  act  of  the  municipal  author- 
ities, while  it  destroyed  the  public  easements  therein,  left 
the  private  easements  of  the  abutting  owners  unaffected 
and  unimpaired.  (Holloway  v.  Southmayd,  139  N.  Y. 
390.)  To  remedy  the  confusion  arising  from  the  appli- 
cation of  this  rule  the  legislature  passed  chapter  1006  of 
the  Laws  of  1895  under  which,  as  it  has  been  held,  when 
a  street  is  discontinued  under  the  provisions  of  that  statute 
all  easements,  both  public  and  private,  are  destroyed,  the 
abutting  owner  being  compensated  for  the  loss  of  his  pri- 
vate easements. "   Finally  in  Matter  of  Mayor,  etc. ,  of  N.  Y. 
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{Walton  Ave.)  (131  App.  Div.  696,  702;  affd.,  197  N.  Y. 
518)  it  was  said:  ''  It  must  now  be  regarded  as  the  settled 
construction  of  this  statute  that  the  legislature  intended 
to  provide,  not  only  for  the  destruction  of  public  ease- 
ments, but  of  private  easements  in  the  discontinued 
streets  as  well." 

The  language  of  these  several  decisions  would  seem  to 
have  been  plain  enough  to  leave  no  room  for  doubt  as  to  the 
meaning  and  scope  of  the  act  of  1895;  but  a  novel  dis- 
tinction was  suggested  and  applied  by  the  Appellate 
Division  of  the  first  department  in  two  cases  decided  in 
January,  1914,  namely:  Matter  of  City  of  New  York 
{Grand  Boulevard)  (160  App.  Div.  80,  88)  and  Matter 
of  Olinger  (160  App.  Div.  96).  In  the  first  of  these  cases 
the  Appellate  Division,  while  conceding  that  private 
easements  resulting  from  the  mere  circumstance  of  con- 
tiguity might  be  extinguished  by  proceedings  under  the 
Street  Closing  Act  of  1895,  went  on  to  say:  "  There 
remains,  however,  another  class  of  private  easements, 
created  by  grant  implied  or  express,  which  have  no  neces- 
sary relation  to  the  street  as  a  public  highway,  with  the 
extinguishment  or  continuance  of  which  the  public  com- 
monly had  no  interest,  which  existed  in  many  cases  before 
the  public  highway  was  established  as  such  and  which 
survive  its  discontinuance  as  a  public  highway.  These 
are  not  destroyed  or  extinguished  by  the  closing  of  a  street 
under  the  Street  Closing  Act  of  1895."  While  the  order 
in  this  case  was  affirmed  by  the  Court  of  Appeals  the 
affirmance  was  placed  upon  grounds  which  did  not  import 
a  concurrence  in  the  statement  just  quoted.  Indeed, 
Judge  Cardozo,  who  wrote  the  opinion  here,  said:  "I 
assume  for  the  purpose  of  this  case  that  the  statute  was 
intended  to  extinguish  all  easements,  private  as  well  as 
public,  and  this  without  reference  to  their  origin,  whether 
dependent  upon  mere  accidents  of  contiguity  or  upon 
grant  express  or  implied.  I  think  we  should  leave 
those  questions  open  to  the  extent. that  our  answer  to 
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them  is  not  controlled  by  earlier  decisions."    (212  N.  Y. 
p.  543.) 

In  the  Olinger  Case  (supra)  the  Appellate  Division  reit- 
erated its  opinion  that  private  easements  arising  from 
express  or  implied  grants  could  not  be  extinguished  under 
the  act  of  1895,  and  cited  Johnson  &  Co.  v.  Cox  (196 
N.  Y.  110,  121)  as  authority  for  that  proposition.  This 
view,  however,  was  based  upon  a  complete  misapprehen- 
sion of  the  Johnson  case.  That  case  was  a  controversy 
between  abutting  landowners  having  private  easements  in 
the  old  Kingsbridge  road.  Appropriate  legal  proceedings 
for  the  opening  of  a  street  contiguous  to  and  substantially 
parallel  with  the  old  Kingsbridge  road,  to  be  known  as  the 
Spuyten  Duyvil  road,  had  been  instituted  and  carried  far 
enough  to  vest  title  in  the  city  of  New  York,  but  at  the 
time  of  the  trial  of  the  action  said  proceedings  were  still 
pending  and  no  physical  opening  of  the  Sputen  Duyvil 
road  had  taken  place,  nor  had  it  ever  been  traveled.  The 
case  came  up  on  the  judgment  roll  only,  and  this  court 
held,  first,  that  the  public  use  of  the  old  Kingsbridge  road 
could  not  be  interfered  with  until  the  Spuyten  Duyvil 
road  should  be  actually  opened  for  travel,  and,  second, 
that  the  plaintiff  could  not  be  precluded  from  exercising 
its  private  easement  of  right  of  way  over  the  old  Kings- 
bridge  road  which  it  had  acquired  by  grant  inasmuch  as 
such  private  easements  had  not  yet  been  condemned  and 
the  owners  thereof  properly  compensated  for  the  taking  of 
the  same  by  an  award  of  damages.  The  conclusion  of 
law  in  the  decision  of  the  trial  court  to  the  effect  that 
the  private  easement  created  by  grant  could  not  be 
destroyed  by  the  closing  of  a  street  under  the  provisions 
of  chapter  1006  of  the  Laws  of  1895,  meant  merely  that 
the  closing  in  and  of  itself  did  not  suffice  to  destroy  the 
easement;  but  Judge  Edward  T.  Bartlett  repeatedly 
uses  language  in  the  opinion  which  clearly  imports  that 
private  easements  resting  in  grant  can  be  extinguished 
by  means  of  appropriate  proceedings    followed  by  an 
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award  of  damages.  The  contention  of  the  defendant  in 
this  court  was  that  the  only  right  which  the  plaintiff  had 
in  the  old  Kingsbridge  road  was  a  public  easement  which 
merged  and  extinguished  any  private  easement  it  may 
have  possessed.  We  held,  on  the  contrary,  that  there 
were  private  easements  resting  in  grant  which  had  not 
been  affected  by  merely  laying  out  the  new  street  and 
discontinuing  the  old  one  and  the  vesting  of  the  title  in 
the  city.  Something  more  was  necessary  to  extinguish 
the  private  easements,  namely,  a  condemnation,  an  award 
and  the  payment  of  the  award.  It  was  because  these 
elements  were  lacking  that  the  Johnson  case  was  decided 
as  it  was.  The  plainest  implication  that  such  easement 
could  have  been  extinguished  by  condemnation  if  the 
proper  steps  had  been  taken  to  that  end  is  found  in  the 
following  passage  from  the  opinion  of  Judge  Edward  T. 
Bartlett: 

4 'The  extinguishment  of  public  easements  and  ease- 
ments of  light,  air  and  access,  which  is  effected  by  the 
legal  opening  of  a  highway,  or  the  construction  of  an  ele- 
vated or  surface  railroad,  is  due  to  the.  public  necessities 
of  the  situation  and  property  owners  are  duly  compen- 
sated therefor.  This  ordinary  adjustment  of  the  rights 
between  the  public  and  the  citizen  has  no  application  to 
•the  situation  now  presented.  It  would  seem  to  go  with- 
out saying  that  an  easement  by  grant  is  not  to  be  distin- 
guished from  a  deed  conveying  the  fee,  and  can  only  be 
acquired  by  condemnation  or  conveyance." 

That  this  must  be  the  correct  view  of  the  meaning  and 
effect  of  the  opinion  in  the  Johnson  case  is  apparent  from 
our  subsequent  decision  in  the  Walton  Ave.  Case  (supra) 
where  we  upheld  the  action  of  commissioners  of  estimate 
and  assessment  awarding  damages  for  the  extinguish- 
ment of  private  easements  in  certain  streets  which  were 
closed  in  connection  with  the  opening  of  Walton  avenue. 
There  the  corporation  counsel  contended  that  the  awards 
were  erroneous  because  they  included  damages  for  tak* 
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ing  private  easements  created  by  private  grant,  and 
hence  by  affirming  the  order  under  review  we  necessarily 
held  that  this  objection  was  untenable. 

We  have  discussed  this  matter  at  some  length  because 
it  is  extremely  important  to  property  owners,  to  the 
municipal  authorities  and  to  the  legal  profession  that  the 
scope  and  effect  of  proceedings  under  chapter  1006  of  the 
Laws  of  1895  for  the  extinguishment  of  easements  should 
no  longer  remain  uncertain  and  open  to  question.  We 
think  it  was  the  purpose  of  the  statute  to  permit  the 
extinguishment  of  all  easements,  private  as  well  as  pub- 
lic, and  this  without  reference  to  their  origin  and  whether 
they  depend  upon  mere  contiguity  or  upon  grant  express 
or  implied.  There  is  no  logical  basis  for  making  any  dis- 
tinction between  one  class  of  private  easements  and 
another.  The  closing  of  streets  in  order  to  permit  the 
adoption  of  a  uniform  plan  of  municipal  improvement 
being  a  public  purpose  and  an  actual  closing  being  neces- 
sary to  carry  out  that  purpose  it  is  just  as  essential  that 
private  easements  resting  in  grant  shall  be  extinguished 
as  any  others.  Unless  they  could  be  acquired  upon  proper 
compensation  being  made  therefor  the  statute  would  fail 
of  its  purpose.  We  are,  therefore,  of  the  opinion  that 
the  private  easements  affecting  the  property  sold  in  this 
case  were  lawfully  extinguished  under  the  provisions  of 
chapter  1006  of  the  Laws  of  1895  independently  of  any 
question  of  estoppel. 

For  these  reasons  the  order  appealed  from  should  be 
affirmed,  with  costs. 

Hiscock,  Chase,  Cuddeback,  Hogan  and  Seabury, 
JJ.,  concur. 

Order  affirmed. 
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Pennsylvania  Railroad  Company,  Appellant,  v.  James 
L.  Trrus,  Doing  Business  under  the  Name  and  Style  of 
Trrus  Brothers,  Respondent. 

Carriers  —  when  promise  on  part  of  consignee  to  pay  freight 
charges  implied  —  rates  fixed  under  Interstate  Commerce  Act 
arbitrary — when  consignee  not  released  by  partial  payment. 

1.  A  consignee  is  the  presumptive  owner  of  freight  consigned  to 
him.  When  he  accepts  it,  and  the  carrier  having  no  knowledge  or 
notice  before  the  delivery  that  the  consignee  was  a  factor  or  agent 
and  that  his  acceptance  would  be  in  that  capacity,  the  law  implies 
a  promise  on  the  part  of  such  consignee  to  pay  the  charges,  when 
such  are  the  terms  on  which  the  freight  is  to  be  delivered. 

2.  The  United  States  statutes,  known  as  the  Interstate  Commerce 
Act,  make  freight  rates  on  railroads  engaged  in  interstate  com- 
merce arbitrary,  immutable  by  the  agreement,  mistake  or  artifice  of 
the  parties  and  not  to  be  deviated  from.  Payment  of  part  of  the 
correct  amount  by  the  consignee  does  not  fulfill  or  release  perform- 
ance of  his  contract. 

Pennsylvania  R.  R.  Co.  v.  Titus,  156  App.  Div.  830,  reversed. 

(Argued  June  10,  1915;  decided  September  28,  1915.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  June  11, 1913,  which  reversed  a  determina- 
tion of  the  Appellate  Term  affirming  a  judgment  of  the 
Municipal  Court  of  the  city  of  New  York  in  favor  of 
plaintiff  upon  the  submission  of  a  controversy  under 
section  241  of  the  Municipal  Court  Act  as  it  formerly 
existed. 

The  nature  of  the  controversy  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

Ray  Rood  Allen  for  appellant.  The  defendant  became 
liable  for  the  tariff  charges  upon  the  shipment  the  moment 
he  received  the  goods.  (K  F.,  N.  H.  &  H.  R.  R.  Co.  v. 
York  &  Whitney,  215  Mass.  36 ;  Penn.  R.  R.  Co.  v.  Crutch- 
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field,  55  Pa.  Super.  Ct.  346;  P.  &  B.  By.  Co.  v.  Boer, 
56  Pa:  Super.  Ct.  307;  C.  O.  By.  Co.  v.  Birmingham  S. 
&  B.  Co.,  9  Ala.  App.  419.)  The  tariff  showing  the  rate 
on  these  peaches  was  eighty-one  cents  and  not  eighty  and 
two- tenths  cents  being  on  file  with  the  interstate  commerce 
commission,  all  persons  dealing  with  the  interstate  car- 
rier are  chargeable  with  notice  of  the  tariff  and  the 
amount  of  their  liability  for  transportation  is  determined 
by  the  tariffs  alone.  {Louisville  &  Nashville  B.  B.  Co. 
v.  Maxwell,  237  U.  S.  94;  T.  &  P.  B.  B.  Co.  v.  Mugg, 
202  U.  S.  242;  Gulf,  etc.,  B.  B.  Co.  v.  Hefley,  158  U.  S. 
98;  C.  &  A.  B.  B.  Co.  v.  Kirby,  225  U.  S.  155;  U.  P. 
B.  B.  Co.  v.  A.,  S.  &  B.  Co.,  202  Fed.  Rep.  700;  Oar- 
diner  v.  N.  Y.  C.  &  H.  B.  B.  B.  Co.,  201  N.  Y.  387.)  The 
defendant  is  now  liable  for  the  unpaid  balance  of  the 
tariff  charges,  and  the  plaintiff  is  not  estopped  to  collect. 
{L.  B.  &  N.  Co.  v.  Holly,  127  La.  Ann.  615;  L.  &  N.  B. 
B.  Co.  v.  Mottley,  219  U.  S.  467;  J.  C.  B.  B.  Co.  v.  Hen- 
derson El.  Co.,  226  U.  S.  441.) 

Dana  T.  Ackerly,  Cfeorge  W.  Morgan  and  Edward 
A.  Craighill,  Jr.,  for  respondent.  It  being  expressly 
admitted  that  defendant  was  not  the  owner  of  the  goods, 
he  cannot  be  held  liable  for  the  undercharge  on  the 
theory  that,  as  consignee,  he  was  presumptively  the 
owner  and  that,  by  accepting  delivery  without  disclosing 
his  agency,  he  authorized  the  carrier  to  treat  him  as  the 
actual  owner.  (Elwell  v.  Skiddy,  77  N.  Y.  282;  Dart  v. 
Ensign,  47  N.  Y.  619;  Ackerman  v.  Bedfield,  9  Hun, 
378.)  At  common  law  a  consignee  who  is  not  the  owner 
becomes  in  no  way  liable  for  transportation  charges 
unless  and  until  the  goods  have  been  delivered  to  and 
accepted  by  him.  His  liability  is  based  solely  upon  a 
contract  implied  from  the  fact  of  his  accepting  the  goods 
and  allowing  the  carrier  to  waive  its  lien.  (Merrick  v. 
Gordon,  20  N.  Y.  93;  Clark  v.  Masters,  1  Bosw.  177; 
Merian  v.  Funck,  4  Den.  110;  N.   Y,  etc.,  Nav.  Co.  v. 
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Young,  3  E.  D.  Smith,  187;  Erie  R.  R.  Co.  v.  Wanaque 
Lumber  Co.,  75  N.  J.  L.  878;  Central  R.  R.  Co.  v. 
MacCartney,  68  N.  J.  L.  165;  Elwell  v.  Skiddy,  77 
N.  Y.  282;  Coleman  v.  Lambert,  5M.&W.  502;  Scatfe  ' 
v.  Tobin,  3  B.  &  A.  523;  Davis  v.  Pattison,  24  N.  Y. 
317;  Hindsdell  v.  Weed,  5  Den.  172.)  The  liability  of  a 
consignee  who  is  not  the  owner,  but  who  accepts  the 
goods,  is  fully  discharged  by  the  payment  of  the  amount 
demanded  by  the  carrier  upon  the  surrender  of  its  lien. 
(2  Hutchinson  on  Carriers  [3d  ed.],  §  807;  Central  Rail- 
road v.  MacCartney,  68  N.  J.  L.  165.)  The  Interstate 
Commerce  Act  does  not  change  the  rule  in  this  case. 
(Dempsey  &  Co.  v.  P.  &  R.  R.  R.  Co.,  30  Pa.  C.  C.  484; 
B.  &  O.  R.  R.  Co.  v.  La  Due,  128  App.  Div.  594; 
Nicola,  Stone  &  Myers  Co.  v.  Louisville,  etc.,  R.  Co., 
14  I.  C.  C.  199;  Gamble-Robinson  Commission  Co.  v. 
St.  Louis,  etc.,  R.  Co.,  19  I.  C.  C.  114;  Baker  Mfg.  Co. 
v.  Chicago,  etc.,  R.  Co.,  21  I.  C.  C.  605;  Crutchfield  & 
Woolfolk  v.  Southern  Pac.  Co.,  24  I.  C.  C.  679.)  The 
purpose  of  the  Interstate  Commerce  Act  is  fully  effectu- 
ated without  imposing  this  liability  upon  a  consignee 
who  has  received  no  benefit,  since  the  earner  has  a  clear 
remedy  to  recover  the  undercharge  either  against  the 
shipper  on  his  express  contract,  or  against  the  owner  upon 
quasi  contract.  (Barker  v.  Havens,  17  Johns.  234; 
Jobbitt  v.  Ooundry,  29  Barb.  509;  Gilson  v.  Madden,  1 
Lans.  172;  Allen  v.  Bareda,  7  Bosw.  204;  Wooster  v. 
Tarr,  8  Allen  [Mass.],  270;  Union  Freight  R.  Co.  v. 
Winkley,  159  Mass.  133;  Holt  v.  Westcott,  43  Me.  445; 
Grant  v.  Wood,  21  N.  J.  L.  292;  Central  R.  R.  Co.  of 
N.  J.  v.  MacCartney,  68  N.  J.  L.  165;  Hatch  v.  Tucker, 
12  R.  I.  501;  Shepherd  v.  De  Barnales,  13  East,  565; 
Tapley  v.  Martens,  8  T.  R.  451.) 

Collin,  J.  The  action  is  to  recover  from  a  consignee 
a  balance  of  freight  charges  which  had  not  been  claimed 
or  collected  at  the  delivery  of  the  goods.    The  cardinal 
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facts  are:  In  July,  1907,  the  plaintiff,  a  common  carrier 
by  railroad,  engaged  in  interstate  commerce,  delivered  to 
the  defendant  as  the  consignee  43,080  pounds  of  peaches. 
The  legal  freight  charge,  as  fixed  by  the  schedule  of  rates 
duly  published,  filed  and  posted,  in  accordance  with  the 
acts  of  Congress,  and  refrigerating  charges  were  $491.45. 
On  the  day  next  following  the  delivery,  the  defendant 
paid  the  plaintiff  the  sum  of  $488.00,  freight  and  refrig- 
erating charges.  The .  plaintiff  erroneously  used,  in 
assessing  the  freight  charges  collected,  the  rate  of 
80.2  cents  per  hundred  pounds.  The  correct  rate  was  81 
cents  per  hundred  pounds.  This  action  is  to  recover  the 
balance  of  $3. 45.  About  fifteen  months  after  the  delivery , 
the  plaintiff  discovered  the  error  and  demanded  in  vain 
that  sum  of  the  defendant.  The  peaches  were  consigned 
to  defendant  by  one  Franklin  at  Adairsville,  Georgia, 
under  the  agreement  that  the  defendant  should  sell  them 
for  Franklin  and  remit  to  him  the  avails,  less,  however, 
his  commissions  and  expenses,  including  freight  and 
refrigerating  charges,  which  facts  were  not  known  by 
the  plaintiff  prior  to  said  demand.  The  defendant 
refused  to  pay  the  plaintiff  the  $3.45  upon  the  ground 
that  he  had  acted  in  the  transaction  as  the  agent  of 
Franklin  and  before  the  said  demand  had  remitted  to  him 
the  avails  of  the  sale,  less  his  commissions  and  expenses, 
including  the  freight  and  refrigerating  charges,  of  $488.00. 
The  bills  of  lading  delivered  by  the  initial  carrier  to  the 
shipper  provided: 

"  Owner  or  consignee  shall  pay  freight,  and  average, 
if  any,  and  all  other  charges  accruing  on  said  property, 
before  delivery,  and  according  to  weights  as  ascertained  by 
any  carrier  hereunder;  *  *  *  in  accepting  this  bill 
of  lading  the  shipper,  owner  and  consignee  of  the  goods 
and  the  holder  of  the  bill  of  lading  agree  to  be  bound  by 
all  of  its  stipulations,  exceptions  and  conditions,  whether 
printed  or  written." 

The  defendant  was  liable  to  the  plaintiff  for  the  lawful 
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and  correct  freight  charges,  upon  either  of  two  grounds. 
As  to  the  plaintiff,  the  defendant  stood  in  the  relation  of 
owner  of  the  peaches.  The  bills  of  lading  designated  him 
as  the  consignee  and  did  not  disclose  his  agency  or  the 
ownership  of  Franklin,  nor  did  he  notify  the  plaintiff 
before  it  delivered  the  peaches  of  either  of  such  facts.  At 
the  time  of  the  delivery  the  plaintiff  did  not  have  knowl- 
edge or  notice,  express  or  inferential,  that  the  defendant 
was  not  the  owner.  Under  those  conditions,  the  plaintiff 
had  the  right,  as  a  matter  of  law,  to  regard  and  deal  with 
the  consignee  as  the  owner  of  the  peaches,  and  the  con- 
signee in  permitting  the  plaintiff  to  so  deal  with  him  agreed, 
through  implication,  that  he  would  pay  the  plaintiff's  law- 
ful charges  for  transporting  and  delivering  the  peaches  to 
him.  The  consignee  was  the  presumptive  owner  and  when 
he  accepted  the  peaches  and  had  not  informed  the  plaintiff 
and  the  plaintiff  did  not  have  knowledge  or  notice 
before  the  delivery  that  he  was  a  factor  or  agent  and  that 
his  acceptance  of  them  would  be  in  that  capacity,  he  by 
the  acceptance  obligated  himself  to  pay  the  unpaid  legal 
charges  of  transportation.  {Stveet  v.  Barney,  23  N.  Y. 
335;  *Krulder  v.  Ellison,  47  N.  Y.  36;  Coleman  v.  Lam- 
bert, 5M.&W.  502;  N.  F.,  N.  H.  &  H.  R.  R.  Co. 
v.  York  &  Whitney  Co.,  215  Mass.  36;  Philadelphia  & 
Reading  Ry.  Co.  v.  Baer,  56  Pa.  Supr.  Ct.  3<>7;  Sheets 
v.  Wilgus,  56  Barb.  662.)  The  obligation  arose  from  the 
presumptive  ownership,  the  acceptance  of  the  goods  and 
the  services  rendered  and  benefits  conferred  by  the  plain- 
tiff for  charges  made  and  to  be  paid. 

The  bill  of  lading  under  which  the  peaches  were  trans- 
ported and  delivered  to  the  defendant  contained  the  pro- 
visions we  have  already  quoted.  Thereunder  the  delivery 
of  the  goods  was  to  be  withheld  until  the  freight  charges 
were  paid.  The  payment  of  the  charges  was  made  by 
the  bill  of  lading,  or  by  one  of  the  terms  of  the  shipment 
controlling  the  rights  of  the  consignee,  the  condition  of  a 
delivery  to  the  consignee.     When  he  accepted  the  delivery 
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under  such  bill  of  lading  or  provision,  the  law  implied  a 
promise  on  his  part  to  pay  the  charges,  such  being  the 
terms  on  which  the  peaches  were  to  be  delivered.  In 
accepting  and  receiving  the  goods,  he  made  himself  a 
party  to  the  contract  between  the  consignor  and  the 
plaintiff,  or  entered  into  an  original  contract  to  pay, 
which  took  the  place  of  the  right  of  the  plaintiff  to  retain 
the  property  until  the  charges  were  paid.  (Merian  v. 
Funck,  4  Denio,  110;  Hinsdell  v.  Weed,  5  Denio,  172; 
Davison  v.  City  Bank,  57  N.  Y.  81;  Hatch  v.  Tucker, 
12  R.  I.  501;  N.  Y.,  N.  H.  &  H.  R.  R.  Co.  v.  York  & 
Whitney  Co.,  215  Mass,  36.) 

The  defendant,  therefore,  became  bound  to  pay  to  the 
plaintiff  the  freight  charges  —  not  those  charges  as 
erroneously  or  illegally  computed  by  the  plaintiff  or  him- 
self, but  the  lawful  and  correct  charges.  If  the  amount 
of  them  were  subject  to  the  determination  of  the  plain- 
tiff, it  might,  of  course,  remit  them  in  part  or,  perhaps, 
estop  itself  from  collecting  a  balance.  We  have  no  con- 
cern here  in  regard  to  such  hypothesis.  The  one  and  only 
lawful  and  correct  freight  rate  was  that  set  forth  in  the 
schedule  or  tariff  filed  in  the  office  of  the  interstate*  com- 
merce commission  and  duly  published  and  posted.  The 
United  States  statutes,  known  as  the  Interstate  Com- 
merce Act,  made  that  rate  arbitrary,  immutable  by  the 
agreement,  mistake  or  artifice  of  the  parties  and  not  to 
be  deviated  from.  The  consignor,  consignee  and  carrier 
were  alike  charged  with  full  knowledge  of  it  and  its 
inescapable  force  and  it  was  the  rate  which  the  defendant 
agreed  to  pay  in  accepting  the  goods.  {Central  R.  R. 
Co.  ofN.  J.  v.  Manser,  241  Pa.  St.  603;  N.  Y,  N.  H.  & 
H.  R.  R.  Co.  v.  York  &  Whitney  Co.,  215  Mass.  36: 
Penna.  R.  R.  Co.  v.  Crutch  field,  55  Pa.  Superior  Ct. 
316;  Lonisville  &  Nashville  R.  R.  Co.  v.  Maxwell,  237 
U.  S.  94;  Union  Par.  R.  Co.  v.  American  Smelting  & 
Refining  Co.,  202  Fed.  Rep.  720.) 

Obviously,  the  payment  of  a  part  of  the  correct  amount 
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did  not  fulfill  or  release  performance  by  the  defendant  of 
his  contract.  The  record  does  not  present  a  question  of 
estoppel  on  the  part  of  the  plaintiff,  which  could  not  by- 
its  act,  intentional  or  unintentional,  relieve  the  defendant 
or  itself  from  the  compulsory  direction  of  the  statutes. 
The  fact  that  the  defendant  had  remitted  to  the  consignor 
the  net  avails  of  the  sale  of  the  peaches  is  immaterial. 

The  order  of  the  Appellate  Division  should  be  reversed 
and  that  of  the  Appellate  Term  affirmed,  with  costs  in  the 
Appellate  Division  and  this  court. 

Willard  Bartlett,  Ch.  J.,  Werner,  Hiscock,  Chase 
and  Cardozo,  JJ.,  concur. 

Order  reversed,  etc. 


Clarence  J.  Hutton,  as  Overseer  of  the  Poor  of  the 
Town  of  Macomb,  Eespondent,  r.  George  W.  Bretsch 
et  al.,  Appellants. 

Bastardy  —  failure  to  obey  order  of  filiation  does  not  constitute 
breach  of  undertaking  given  to  secure  attendance  of  defendant 
in  court. 

An  undertaking  in  a  bastardy  proceeding  instituted  under  title  5 
of  the  Code  of  Criminal  Procedure  provided  that  if  the  defendant 
should  appear  and  answer  the  charge  at  the  next  County  Court  in 
the  county  where  the  warrant  was  issued  "and  obey  its  order 
thereon, "  then  the  obligation  to  be  void.  The  defendant  so  appeared 
and  the  trial  resulted  in  an  order  affirming  the  order  of  filiation 
and  ordering  "  that  the  defendant  enter  into  an  undertaking  as 
provided  in  said  order  [of  filiation]  for  the  payment  of  said  sum 
and  the  cost  of  said  proceedings. "  The  defendant  did  not  make 
payment  under  the  order  of  filiation,  and  this  action  is  brought 
under  sections  882  and  883  of  said  Code  to  recover  as  and  for  a 
breach  of  the  undertaking.  Held ,  that  the  purpose  of  the  under- 
taking was  to  secure  the  attendance  of  the  defendant.  It  was  not 
intended  that  the  affirmance  of  the  order  of  filiation  would  make 
the  sureties  holden  for  the  defendant's  obedience  thereto.  Hence, 
there  was  no  breach. 

Hutton  v.  Bretsch,  157  App.  Div.  68,  reversed. 

(Argued  June  15,  1915;'  decided  September  28,  1915.) 
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Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  third  judicial  department, 
entered  May  17,  1913,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  court  at  a  Trial 
Term,  a  jury  having  been  waived. 

The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

John  Conboy  and  William  D.  Morrow  for  appellants. 
The  order  of  the  County  Court  does  not  comply  with  the 
statute  and  is,  therefore,  a  nullity.  (Code  Crim.  Pro. 
§§  867,  868.)  The  County  Court  never  acquired  jurisdic- 
tion of  the  bastardy  proceedings.  (Code  Crim.  Pro. 
§§  851,  858,  862;  Drummond  v.  Dolan,  155  App.  Div.  449; 
Kingsbury  v.  West/all,  61  N.  Y.  360;  Guardian  Trust 
Co.  v.  Peabody,  122  App.  Div.  651;  195  N.  Y.  544.) 

James  C.  Dolan  for  respondent.  The  County  Court 
acquired  jurisdiction  of  the  said  Boss  Pierce  and  of  the  bas- 
tardy proceedings.  (Code  Crim.  Pro.  §  844;  Olcott  v. 
McLean,  73  N.  Y.  223;  Matter  of  McLean,  138  N.  Y.  158; 
Cowenhoven  v.  Ball,  118  N.  Y.  231;  Dubuc  v.  Lazell, 
Dally  &  Co.,  182  N.  Y.  482;  People  ex  rel.  Jennys  v. 
Brennan,  3  Him,  666;  McLean  v.  St.  Paul&  C.  By.  Co., 
18  Abb.  [N.  C]  425;  Pierson  v.  People,  79  N.  Y.  424; 
Constable  v.  Kennedy,  21  App.  Div.  97.)  The  complaint 
states  a  cause  of  action  and  an  action  was  proven  there- 
under. (Code  Crim.  Pro.  §  8S2;  Tillotson  v.  Martin,  40 
Hun,  316;  Constablev.  Kennedy,  21  App.  Div.  97;  People 
ex  rel.  Smith  v.  McFarline,  50  App.  Div.  95.) 

Collin,  J.  The  action  is  by  the  overseer  of  the  poor 
of  the  town  of  Macomb,  of  the  county  of  St.  Lawrence, 
to  recover  upon  an  undertaking  executed  by  the  defend- 
ants unto  the  People  in  a  bastardy  proceeding  instituted 
under  title  V  of  the  Code  of  Criminal  Procedure.  Thus 
far  the  defendants  have  been  held  liable. 

In  August,  1910,  a  justice  of  the  peace  of  the  town  of 
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Macomb  issued  his  warrant,  pursuant  to  sections  840, 
841  of  said  Code,  for  the  apprehension  of  one  Pierce  as  the 
father  of  a  bastard  child.  Pierce  was  forthwith  arrested  in 
the  town  of  Theresa,  Jefferson  county,  where  he  resided, 
in  accordance  with  the  provisions  of  section  843,  and 
taken  before  a  magistrate  of  that  town,  who  took  the 
undertaking  involved  in  this  action,  pursuant  to  and  in 
accordance  with  the  provisions  of  section  844.  There- 
upon the  defendant  was  duly  discharged  and  the  warrant 
and  undertaking  were  returned  to  the  magistrate  grant- 
ing the  warrant.  (§  845.)  Section  844  requires  that  an 
undertaking  under  it  should  be  to  the  effect: 

"  1.  That  he  (the  defendant)  will  indemnify  the  county, 
and  town  or  city,  where  the  bastard  was  or  is  likely  to  be 
born,  and  every  other  county,  town  or  city,  against  any 
expense  for  the  support  of  the  bastard,  or  of  its  mother 
during  her  confinement  and  recovery,  and  to  pay  the 
costs  of  arresting  the  defendant,  and  of  any  order  of 
filiation,  that  may  be  made,  or  that  the  sureties  will  pay 
the  sum  indorsed  on  the  warrant;  or, 

"  2.  That  the  defendant  will  appear  and  answer  the 
charge  at  the  next  county  court  of  the  county  where  the 
warrant  was  issued,  and  obey  its  order  thereon." 

The  undertaking  here  was  that  provided  by  the  last 
subdivision  and  the  condition  of  it  was:  "If  the  said 
defendant  will  appear  and  answer  the  charge  at  the 
next  County  Court  of  St.  Lawrence  County,  where  said 
warrant  was  issued,  and  obey  its  order  therein,  then  the 
above  obligation  to  be  void,  otherwise  of  force."  The 
proceeding  was  carried  on  by  the  magistrate  of-  the  town 
of  Macomb,  as  provided  in  section  854,  and  terminated  in 
an  order  of  filiation  requiring  the  defendant  to  pay 
stated  sums  for  the  support  of  the  bastard  and  the  mother 
and  as  costs.  The  order  and  the  undertaking  were  duly 
filed  in  the  office  of  the  clerk  of  St.  Lawrence  county. 
The  defendant  appeared  and  answered  the  charge  at  the 
next  term  of  the  County  Court  of  St.  Lawrence  county 
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and  the  trial  thereat  terminated  in  its  order  affirming, 
with  a  modification,  the  order  of  filiation  and  ordering 
"that  the  defendant  enter  into  an  undertaking  as  pro- 
vided in  said  order  (of  filiation)  for  the  payment  of  said 
sum  and  the  costs  of  said  proceedings."  No  appeal  has 
been  taken  from  such  order.  The  defendant  has  not  made 
any  payment  under  the  order  of  filiation  and  this  action 
is  brought  under  sections  882,  883  to  recover  as  and  for 
a  breach  of  the  undertaking  and  as  the  damages  the 
sums  directed  to  be  paid  by  the  order. 

There  was  not  a  breach  of  the  undertaking.  It  effected 
an  appeal  to  the  County  Court  from  any  order  of  filiation 
made  under  the  provisions  of  section  854.  This  conclu- 
sion is  inherent  in  the  prescribed  form  of  the  undertak- 
ing, and  is  in  accord  with  the  express  enactment  that 
the  analogous  bond  given  under  subdivision  2  of  section 
851  is  an  appeal  from  the  order.  (§  862.)  The  purpose 
of  the  undertaking  was  to  secure  the  attendance  of  the 
defendant  from  day  to  day,  or  his  continuance  within 
the  territorial  jurisdiction  of  the  County  Court  during 
the  hearing  of  the  appeal  to  it,  provided  the  appeal  was 
taken  up  by  it  within  the  term  next  after  the  execution 
of  the  undertaking,  and  his  execution  of  the  undertaking 
to  be  and  as  ordered  by  it.  (§§  867,  868,  869.)  Neither 
the  statute  nor  the  sureties  intended  that  the  mere  affirm- 
ance of  the  order  of  filiation  would  make  the  undertak- 
ing and  the  sureties  holden  for  the  defendant's  obedience 
to  it.  In  the  present  case,  the  final  order  of  the  County 
Court  merely  affirmed  the  order  with  a  modification  and 
made  no  requirement,  direction  or  provision  for  the  under- 
taking mentioned  in  sections  867  and  868.     Section  867  is: 

"  If,  upon  the  hearing  of  the  appeal,  the  County  Court 
affirm  an  order  of  filiation  or  maintenance,  it  must 
require  the  defendant  to  enter  into  an  undertaking,  with 
sufficient  sureties,  approved  by  the  court,  to  the  effect  that 
he  will  pay,  weekly  or  otherwise,  according  to  the  order 
as  made  by  the  magistrates  or  modified  by  the  court,  the 
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sum  directed  for  the  support  of  the  bastard,  and  of  the 
mother  during  her  confinement  and  recovery;  and  that 
he  will  indemnify  the  county,  and  town  or  city  where 
the  bastard  was  or  may  be  born  (as  the  case  may  be),  and 
every  other  county,  town  or  city,  which  may  have  been 
put  to  expense  for  the  support  of  the  child  or  of  its 
mother  during  her  confinement  and  recovery  against 
those  expenses,  or  that  the  sureties  will  do  so,  not  exceed- 
ing the  sum  mentioned  in  the  undertaking,  and  which 
must  be  fixed  by  the  court." 

The  requirement  in  the  order  of  the  County  Court  that 
the  defendant  enter  into  an  undertaking  as  provided  in 
the  order  of  filiation  was  wholly  ineffective  and  nugatory, 
because  the  order  of  filiation  did  not  contain  and  might 
not  lawfully  contain  (§  850)  a  provision  for  an  undertak- 
ing of  any  description,  and,  moreover,  the  requirement 
was  without  authority  or  jurisdiction.  In  the  absence  of 
the  order  or  requirement  of  the  County  Court  in  regard 
to  the  undertaking  directed  by  section  867,  the  defendant 
was  not  chargeable  with  neglect  in  not  giving  the  under- 
taking contemplated  by  the  section.  The  proceeding 
rests  upon  and  is  regulated  by  the  statute,  the  require- 
ments of  which  must,  in  their  substance,  be  strictly  com- 
plied with.  The  defendants,  being  sureties,  cannot  be 
held  liable  until  all  the  statutory  conditions  prescribed  as 
underlying  their  liability  exist.  It  is  entirely  plain  from 
the  conceded  facts  and  the  official  records  presented  that 
the  plaintiff  cannot  succeed  in  the  action. 

The  judgments  of  the  Appellate  Division  and  the  Trial 
Term  should  be  reversed,  with  costs  in  the  Appellate 
Division  and  this  court,  and  the  complaint  dismissed, 
with  costs. 

Willard  Bartlett,  Ch.  J.,  Werner,  Cuddeback, 
Cardozo  and  Seabury,  JJ.,  concur. 

Judgment  accordingly. 
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Jessie  Wallace  et  al.,  Appellants,  v.  Howard  G.  Wal- 
lace, Individually  and  as  Surviving  Executor  under 
the  Will  of  Juliet  Wallace,  Deceased,  et  al., 
Eespondents. 

Will  —  evidence  —  when  attorney  may  testify  as  to  communi- 
cations from  client  —  indisputable  evidence  required  to  attribute 
irrevocability  to  will  —  evidence  required  to  show  contract  by  one 
since  deceased  to  dispose  of  his  property  in  a  certain  manner  — 
insufficiency  of  evidence  to  show  agreement  to  make  mutual 
irrevocable  wills. 

1.  A  husband  and  wife  consulted  an  attorney  with  reference 
to  the  drafting  of  mutual  wills,  which  contained  reciprocal  con- 
ditions. Held,  that  the  provisions  of  section  835  of  the  Code  of  Civil 
Procedure  preventing  an  attorney  from  divulging  communications 
from  a  client  do  not  apply  in  a  controversy  arising  between  bene- 
ficiaries under  such  wills.  The  disability  exists  only  when  the  com- 
munications are  intended  to  be  confidential.  (Matter  of  Cunnion, 
135  App.  Div.  864;  201  N.  Y.  123,  distinguished.) 

2.  The  evidence  required  to  show  a  contract  by  one  since  deceased 
to  dispose  of  his  property  in  a  certain  manner  after  his  death,  must 
be  clear  and  convincing,  or  it  will  not  be  regarded  as  sufficient. 

3.  To  attribute  to  a  will  the  quality  of  irrevocability  demands  the 
most  indisputable  evidence  of  the  agreement  which  is  relied  upon 
to  change  its  ambulatory  nature,  and  presumptions  will  not  take 
the  place  of  proof. 

4.  Evidence  examined,  and  held,  that  testimony  of  witnesses  to 
statements  and  declarations  by  decedents  tending  to  sjiow  that 
they  contracted  to  make  mutual  irrevocable  wills,  together  with 
such  evidence  as  the  wills  themselves  present,  is  not  sufficient  to 
establish  that  fact.  (Rastetter  v.  Hoenninger,  214  N.  Y.  66, 
distinguished.) 

Wallace  v.  Wallace,  158  App.  Div.  273,  affirmed. 

(Argued  June  17,  1915;  decided  September  28,  1915.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department, 
entered  July  31,  1913,  affirming  a  judgment  in  favor  of 
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defendants  entered  upon  a  dismissal  of  the  complaint  by 
the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 

John  H.  Jackson j  Ambrose  F.  McCabe,  Emma  Asby 
and  Louis  Bevier,  Jr.,  for  appellants.  The  court  at 
Special  Term  erred  in  striking  out  the  testimony  of  the 
witnesses  Flynn,  Devlin  and  Leddy.  The  testimony 
should  not  have  been  stricken  out  as  privileged,  because 
the  evidence  did  not  warrant  the  conclusion  that  the 
communications  of  Mrs.  Wallace  to  the  attorney  acting 
for  both  herself  and  her  husband  were  intended  to  be 
confidential  as  to  her  husband.  (McCulloch  v.  Hoffman, 
73  N.  Y.  616;  Kent  v.  Harcotirt,  33  Barb.  491;  Jackson 
v.  Woolsey,  11  Johns.  445;  Mowell  v.  Van  Bur  en,  77 
Hun,  569.)  If  two  persons  are  cognizant  of  a  communi- 
cation to  an  attorney  of  a  matter  involving  a  matter  of 
common  interest,  the  communication  is  not  privileged  in 
a  litigation  between  those  two  persons  involving  that 
matter.  (Hurlburt  v.  Hurlburt,  128  N.  Y.  420;  Sher- 
man v.  Scott,  27  Hun,  331;  Britton  v.  Lorenz,  45  N.  Y. 
51;  Sandiford  v.  Frost,  9  App.  Div.  44;  Mertens  v. 
Wakefield,  35  Misc.  Eep.  508;  Dohenyv.  Lacy,  168  N.  Y. 
213;  Rosenberg  v.  Rosenberg,  40  Hun,  91;  Smith  v. 
Crego,  54  Hun,  22;  Green  v.  Green,  58  Hun,  251.)  If 
two  persons  are,  at  the  time  of  its  making,  cognizant  of 
a  communication  by  one  of  them  to  his  attorney,  which 
does  not  involve  a  matter  of  common  interest,  the  com- 
munication is  not  privileged  in  any  litigation.  (Bau- 
mannv.  Steingester,  213  N.  Y.  328;  Matter  of  McCarthy, 
55  Hun,  7;  Matter  of  Simmons,  48  Misc.  Eep.  484; 
Lecour  v.  Importers  &  Traders  Bank,  61  App.  Div.  163; 
People  v.  Buchanan,  145  N.  Y.  1.)  The  error  in  strik- 
ing out  this  evidence  was  highly  prejudical.  (Edson  v. 
Parsons,  155  N.  Y.  555;  Rastetter  v.  Hoenninger,  214 
N.  Y.  66;  Orford  v.  Walpole,  3  Ves.  402.) 
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Clifford  Couch  and  Franklin  Couch  for  respondents. 
The  court  did  not  err  in  striking  out  the  testimony  of  wit- 
nesses, clerks  employed  by  the  attorney  who  drew  the 
will  of  May  18,  1S94.  (Code  Civ.  Pro.  $  835;  Matter  of 
Cunnion,  135  App.  Div.  864;  Loder  v.  Whelpley,  111 
N.  Y.  239;  Matter  of  Coleman,  111  N.  Y.  220;  B.  M.  E. 
Church  v.  Brooks,  143  App.  Div.  685;  Matter  of  Young, 
14  A.  &  E.  Ann.  Cas.  596;  Rintelen  v.  Schaefer,  152 
App.  Div.  727.)  A  judgment  cannot  be  reversed  for 
error  in  rejecting  admissible  evidence  where  the  evidence 
if  received  would  not  have  changed  the  result;  such  an 
error  being  harmless.  {Matter  of  Rice,  81  App.  Div. 
223;  176  N.  Y.  223;  Prime  v.  City  of  Yonkers,  131  App. 
Div.  110;  De  St.  Laurent  v.  Slater,  23  App.  Div.  70; 
McSorley  v.  Hughes,  58  Hun,  360;  Matter  of  Turner, 
208.  N.  Y.  261;  Horn  v.  Pullman,  72  N.  Y.  269;  Post  v. 
B.  H  R.  R.  Co.,  195  N.  Y.  62.)  Appellants  would  not 
be  entitled  to  judgment  without  reference  to  extrinsic 
proof  of  the  contract  alleged  in  the  complaint,  even  if  the 
contents  of  the  will  of  Juliet  Wallace  of  May  18,  1894, 
had  been  proved.  (Rastetter  v.  Hoenninger,  151  App. 
Div.  853;  Edson  v.  Parsons,  155  N.  Y.  555;  Driscler  v. 
Van  Den  Hinden,  17  J.  &  S.  508;  Miller  v.  Hill,  64 
Misc.  Rep.  199;  137  App.  Div.  378;  203  N.  Y.  654;  Ever- 
dell  v.  Hill,  27  Misc.  Rep.  285;  Walpole  v.  Orford,  3 
Ves.  402;  Mahany  v.  Carr,  175  N.  Y.  454;  Rankin  v. 
Simpson,  19  Penn.  St.  471.)  The  Appellate  Division 
having  unanimously  sustained  the  findings  of  fact  of 
the  Special  Term,  that  the  plaintiffs  had  failed  to  prove 
the  contract  alleged  in  the  complaint,  the  error,  if  any, 
of  the  Special  Term  in  striking  out  admissible  testi- 
mony is  not  reversible  error.  (Matter  of  Cameron,  47 
App.  Div.  120;  166  N.  Y.  120;  Kearney  Co.  v.  Irvine, 
126  Fed.  Rep.  689;  Kimbox.  Cont.  Ins.  Co.,  101  Tenn. 
245.)  In  an  action  in  equity  for  the  specific  performance 
of  a  contract,  the  plaintiff  must  prove  by  full,  clear, 
definite,  satisfactory  and  indubitable  evidence,  first,  the 
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making  of  the  contract;  second,  all  the  terms  and  condi- 
tions of  the  contract,   specifically  and  distinctly,   leav- 
ing   none    of  them  incomplete  or  in    doubt  or   uncer- 
tain.    The   court  cannot  act  on  conjecture  or  compel 
the    performance    of    a  contract  vague    in    its  terms. 
(Winne  v.  Winne,  166  N.  Y.  263;    Tousey  v.  Hastings* 
127  App.  Div.  94;  Holt  v.  Tuite,  188  N.  Y.  17;  Everdell 
v.  Hill,  58  App.  Div.  151;  Pattat  v.  Pattat,  93  App.  Div. 
104;   Rosseau  v.   Rosseau,   180  N.   Y.   166;    Crouse  v. 
Frothingham,  97  N.  Y.  105;  Sarasohn  v.  Kamasky,  120 
App.    Div.    110;    Gouge  v.    Gouge,   26  App.   Div.    154; 
Dunckel  v.  Dunckel,  141  N.  Y.  427.)      In  an  action  in 
equity  for  the  specific  performance  of   an  oral  contract 
alleged  to  have  been  made  by  a  deceased  person  that  his 
will  shall  not  be  changed  or  revoked,  such  contract  must 
be  clearly,  definitely  and  fully  established  by  the  clearest, 
most  convincing,  most  indisputable  evidence.     (Edson  v. 
Parsons,  155  N.  Y.  555;    Wilson  v.  Heath,  23  Misc.  Eep. 
714,  718;  Cross  v.  Cleary,  20  0nt.  542;  Russell  v.  Sharp, 
192  Mo.  270;  Wilson  v.  Toothaker,  18  A.  &  E.  Ann.  Cas. 
1190;  Shaw  v.  Schoover,  130  111.  449;    Kirk  v.   Middle- 
brook,  201  Mo.  245;    Wood  v.   Chapin,  13  N.  Y.   509; 
Josslyn  v.  Rockwell,  59  Hun,  129;  People  v.  Stephenson, 
11  Misc.  Rep.  141;  Hast  v.   Carroll,  85  Penn.  St.   508; 
Allison  v.  Burns,  107  Penn.  St.  50;  Highlands  v.  P.  & 
P.  R.  Co.,  209  Penn.  St.  286.)    Alleged  declarations  of 
Juliet  Wallace  made  May  14,  1894,  to  James  P.  Hoyt,  and 
before  the  execution  of  wills  of  May  18,  1894,  are  not 
admissible  in  evidence  to  contradict  the  terms  of  the  will 
of  James  P.  Wallace  or  to  show  that  the  absolute  gift  to 
Mrs.  Wallace*  and  to  her  heirs  forever  was  conditional  or 
in  trust.     {Throckmorton  v.  Holt,  180  U.  S.  552;  Stevens 
v.  Van  Cleve,  5  Wash.  569;  Williams  v.  Freeman,  83 
N.  Y.  561;  Dau  v.  Broum,  4  Cow.  453;   Sugden  v.   St. 
Leonards,  L.  R.  [1  P.  D.]  154;  Hammersleyv.  Lockman, 
2  Dem.  524;  Marx  v.  McGlynn,  88  N.  Y.  357;  Matter  of 
Burbank,  104  App.  Div.  312;  Rothschild  v.  Goldenberg, 
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103  App.  Div.  235;  UnderhiU  on  Wills,  §  220;  White  v. 
Hicks,  33  N.  Y.  383;  Jackson  v.  Kniffin,  2  Johns.  31; 
Matter  of  Kennedy,  167  N.  Y.  163.)  Declarations  of 
James  P.  Wallace  alleged  to  have  been  made  to  Miss 
Whitcomb  after  the  date  of  his  will  are  not  admissible  in 
evidence.  (Throckmorton  v.  Holt,  180  U.  S.  552;  Mat- 
ter of  Burbank,  104  App.  Div.  312;  Cromer  v.  Pinckney, 
3  Barb.  Ch.  466;  Johnson  v.  Cole,  178  N.  Y.  364;  Kelly 
v.  Home  Sav.  Bank,  103  App.  Div.  141;  Schelpsv.  Bow- 
ery Sav.  Bank,  97  App.  Div.  434;  Augermiller  v.  Ewald, 
135  App.  Div.  691;  Eighmey  v.  People,  79  N.  Y.  546; 
Jones  on  Ev.  §  345;  Sanford  v.  Ellithorp,  95  N.  Y.  53; 
Tierney  v.  Fitzpatrick,  195  N.  Y.  433.)  Declarations  of 
Mrs.  Wallace  made  after  the  death  of  James  P.  Wallace 
are  not  admissible  to  affect  the  title  of  Mrs.  Wallace  to 
the  property  given  to  her  absolutely  by  the  will  of  her 
husband.  (Cibney  v.  Marchay,  34  N.  Y.  301;  Jackson 
v.  Shearman,  6  Johns.  19;  Jackson  v.  Vosburgh,  7  Johns. 
186;  Baird  v.  Slaught,  28  N.  Y.  S.  E.  667;  McDuffie  v. 
Clark,  39  Hun,  166;  Dodge  v.  Freedman  S.  &  T.  Co., 
93  U.  S.  379;  People  v.  Holms,  166  N.  Y.  540;  Scmford 
v.  Sanford,  61  Barb.  293;  Barnes  v.  Taylor,  27  N.  J.  Eq. 
259.) 

Cuddeback,  J.  This  action  was  brought  to  compel 
specific  performance  by  the  defendant  Howard  Gurdon 
Wallace,  individually  and  as  executor,  of  a  contract 
made  between  James  P.  Wallace  and  his  wife,  Juliet 
Wallace,  to  execute  mutual  irrevocable  wills. 

The  complaint  alleges  that  shortly  prior  to  the  18th 
day  of  May,  1894,  James  P.  Wallace  and  his  wife,  Juliet 
Wallace,  entered  into  a  contract  whereby  it  was  agreed 
that  the  husband  should  make  his  will  devising  and 
bequeathing  to  his  wife  all  his  property,  real  and  per- 
sonal, provided  she  should  be  living  at  the  time  of  his 
death,  and  if  she  was  not  living,  to  direct  that  his  estate 
should  be  divided  into  two  equal  parts,  one  part  going  to 
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certain  of  his  relatives,  and  the  other  part  to  certain  of 
his  wife's  relatives.  The  contract  also  provided  that  the 
wife  should  make  her  last  will  and  testament,  devising 
and  bequeathing  all  her  property  and  estate  to  her  hus- 
band, provided  he  should  be  living  at  the  time  of  her 
death,  and  if  not  living,  to  direct  that  her  property  be 
divided  into  two  equal  parts,  and  disposed  of  in  the  same 
manner  and  to  the  same  persons  mentioned  in  the  will  of 
the  husband. 

The  contract  also  was  that  the  wills  so  made  should  be 
irrevocable  and  forever  binding  upon  the  parties.  The 
complaint  further  alleges  that  the  contract  was  duly 
executed  and  mutual  and  reciprocal  wills  were  made  as 
provided  for  on  May  18,  1894. 

On  January  18, 1897,  the  husband,  James  P.  Wallace, 
died  and  his  last  will  and  testament  made  according  to 
the  provisions  of  the  contract  was  duly  proved  and  his 
estate  was  disposed  of  as  provided  by  the  will.  Subse- 
quently and  on  May  2,  1902,  the  widow,  Juliet  Wallace, 
made  another  last  will  and  testament  contrary  to  the  pro- 
visions of  the  contract,  and  to  the  will  of  May  18,  1894. 
She  died  on  November  29,  1909,  and  her  will  made  in  1902 
was  proved  and  admitted  to  probate,  and  the  defendant 
Howard  Gurdon  Wallace,  the  executor  therein  named, 
was  proceeding  to  dispose  of  and  distribute  the  estate  of 
the  decedent  in  compliance  with  such  will  when  this  action 
was  brought. 

The  plaintiffs  were  beneficiaries  under  both  wills  of 
Juliet  Wallace,  but  the  shares  that  they  would  have 
received  under  the  will  of  1894  were  considerably  larger 
than  those  which  they  received  under  the  will  of  1902. 
The  defendant  Howard  Gurdon  Wallace  was  also  a  legatee 
under  both  wills  of  Juliet  Wallace,  but  he  received  a 
very  much  larger  portion  of  her  estate  as  residuary  lega- 
tee under  the  second  and  last  will  than  under  the  first. 

The  will  executed  by  Juliet  Wallace  on  May  18,  1894, 
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could  not  be  produced  on  the  trial  of  the  action  and 
secondary  evidence  was  offered  to  show  its  contents.  The 
lawyer  who  drew  the  will  of  the  husband,  James  P.  Wal- 
lace, in  1894,  and  who,  it  was  alleged,  had  also  drawn 
the  will  of  Juliet  Wallace  in  that  year,  was  dead  at  the 
time  of  the  trial.  Three  witnesses  who  had  all  been 
employed  by  the  lawyer  were  called  upon  to  show  the 
execution  and  contents  of  the  missing  will. 

The  first  witness,  John  F.  Devlin,  testified  that  he  had 
made  an  examination  in  the  office  of  the  deceased  lawyer 
of  the  papers  connected  with  the  estates  of  James  P.  and 
Juliet  Wallace,  and  had  found  what  purported  to  be  a 
typewritten  copy  of  the  will  of  Juliet  Wallace,  executed 
May  18,  1894.  The  next  witness,  Charles  Flynn,  was  a 
clerk  in  the  office  of  the  same  lawyer,  and  he  testified 
that  he  had  made  the  engrossed  copy  of  the  will  of  Juliet 
Wallace  which  was  executed,  and  that  he  was  a  witness 
to  the  will  and  had  also  witnessed  the  will  of  James  P. 
Wallace.  He  further  testified  to  the  due  publication  and 
execution  of  the  will  of  Juliet  Wallace,  and  that  the 
other  subscribing  witnesses  thereto  were  dead.  The  third 
witness,  James  H.  Leddy,  was  a  stenographer  in  the 
same  law  office.  He  testified  that  he  had  made  the  type- 
written copy  produced  by  the  witness  Devlin  from  the 
engrossed  copy  of  the  will  made  by  Flynn,  and  that  after 
making  the  copy  he  compared  it  with  Flynn. 

The  typewritten  copy  was  thereupon  offered  and  received 
in  evidence.  The  testimony  of  the  three  witnesses,  Dev- 
lin, Flynn  and  Leddy,  was  first  received  by  the  trial  court, 
but  was  afterwards  stricken  out  on  motion,  and  an  excep- 
tion taken  to  this  last  ruling  of  the  court  presents  the 
main  question  argued  on  this  appeal.  The  evidence  was 
struck  out  as  improper  under  section  835  of  the  Code  of 
Civil  Procedure  because  it  revealed  a  confidential  com- 
munication between  attorney  and  client.  With  this 
ruling  fell  also  the  typewritten  copy  of  the  will,  based  on 
the  evidence  excluded. 
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The  court  .excluded  the  testimony  upon  the  authority 
of  Matter  of  Cunnioti  (135  App.  Div.  864;  201  N.  Y.  123). 
In  that  case  what  purported  to  be  the  last  will  of  the  tes- 
tator was  offered  for  probate,  and  it  was  sought  to  show 
that  he  had  made  a  subsequent  will  substantially  revok- 
ing the  one  offered.  The  second  will  could  not  be  found, 
and  to  prove  its  contents  the  attorney  who  drew  the  will 
and  his  stenographer  were  called  as  witnesses.  The 
attorney  produced  a  paper  which  was  marked  for  identi- 
fication, and  the  stenographer  testified  that  she  had  made 
a  copy  of  this  paper  and  returned  it  with  the  copy  to  the 
attorney.  The  attorney  then  testified  that  the  copy  was 
the  second  will.  It  was  held  that  the  evidence  of  the 
attorney  and  his  stenographer  and  the  paper  offered  were 
properly  excluded. 

I  think  that  decision  is  inapplicable  and  that  the  case 
under  consideration  rather  falls  within  the  principle  of 
Hurlburt  v.  Hurlburt  (128  N.  Y.  420);  Doheny  v.  Lacy 
(168  N.  Y.  213)  and  Britton  v.  Lorenz  (45  N.  Y.  51).  In 
Hurlburt  v.  Hurlburt  a  father  and  son  went  together  to 
an  attorney  for  advice  on  a  matter  in  which  they  were 
both  interested.  The  father  and  son  were  both  dead  and 
in  a  contest  between  their  representatives  the  court  held 
that  the  attorney  was  a  competent  witness  to  prove  the 
statements  of  the  deceased  clients.  The  court  said:  "It 
has  frequently  been  held  that  the  privilege  secured  by 
this  rule  of  law  (§  835  of  the  Code)  does  not  apply  to  a 
case  where  two  or  more  persons  consult  an  attorney  for 
their  mutual  benefit,  that  it  cannot  be  invoked  in  any  liti- 
gation which  may  thereafter  arise  between  such  persons, 
but  can  be  in  a  litigation  between  them  and  strangers." 

The  only  material  difference  between  the  facts  in  the 
case  at  bar  and  Hurlburt  v.  Hurlburt  is  that  it  does  not 
here  appear  that  both  James  P.  Wallace  and  Juliet  Wal- 
lace were  present  when  the  instructions  to  the  attorney 
regarding  the  wills  were  given.  But  it  does  appear  that 
at  the  same  time  and  place  and  before  the  same  witnesses 
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they  executed  their  mutual  wills  which  were  prepared  by 
the  same  attorney  and  that  such  wills  contained  recipro- 
cal and  identical  provisions. 

It  was  not  essential  that  the  statements  of  Mr.  and 
Mrs.  Wallace  to  the  attorney  should  have  been  actually 
made  in  the  presence  of  each  other  to  bring  the  case 
within  the  rule  laid  down  in  Hurlburt  v.  Hurlburt.  If 
both  were  not  present  when  the  communications  to  the 
attorney  were  made,  it  is  certain  that  such  communica- 
tions were  intended  for  the  information  of  both  of  them. 
Neither  intended  what  was  said  to  the  attorney  with 
regard  to  the  wills  was  to  be  kept  a  secret  from  the 
other.  The  business  could  not  have  been  done  in  that 
way.  The  disability  of  an  attorney  to  act  as  a  witness 
applies  only  when  the  communications  are  intended  to  be 
confidential. 

In  Wigmore  on  Evidence  (§  2312)  it  is  said:  "There 
may  be  a  relative,  not  an  absolute,  confidence.  The  chief 
instance  occurs  when  the  same  attorney  acts  for  two 
parties  having  a  common  interest,  and  each  party  com- 
municates with  him.  Here  the  communications  are 
clearly  privileged  from  disclosure  at  the  instance  of  a 
third  person.  Yet  they  are  not  privileged  in  a  contro- 
versy between  the  two  original  parties,  inasmuch  as  the 
common  interest  and  employment  forbade  concealment 
by  either  from  the  other." 

It  was  error  for  the  court  to  strike  out  the  testimony 
of  the  three  witnesses,  Devlin,  Flynn  and  Leddy,  but  the 
question  remains  whether  the  error  was  so  prejudicial  as 
to  require  a  reversal  of  the  judgment. 

The  plaintiffs  rely  very  largely  upon  the  contents  of  the 
wills  themselves  to  establish  the  fact  that  there  was  a 
contract  to  make  them  irrevocable,  and  cite  the  case  of 
Rastetter  v.  Hoenninger  (214  N.  Y.  66)  to  sustain  this 
proposition.  In  that  case  there  was  a  joint  will,  one 
instrument,  executed  by  husband  and  wife,  giving  to  the 
survivor  of  them  the  income  of  their  property  for  life, 
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with  the  remainder  to  their  children.  The  court  found, 
from  the  language  used  and  the  attending  circumstances, 
that  the  will  showed  an  agreement  by  the  parties  thereto 
not  to  revoke  it.  The  mutual  wills  in  the  present  case 
show  no  such  agreement,  but,  to  my  mind,  rather  the 
contrary. 

James  P.  Wallace  and  his  wife  were  a  childless  couple. 
They  had  lived  together,  contented  and  happy,  for  many 
years.  It  was  no  doubt  their  intention  that  their  joint 
property  should  go  absolutely  to  the  survivor.  That 
purpose  their  reciprocal  wills  clearly  and  surely  accom- 
plished. Each  gave  to  the  survivor  all  his  or  her  property 
absolutely.  That  absolute  gift  is  strong  evidence  that 
the  subsequent  provision  of  the  wills  in  favor  of  collateral 
relatives  remained  altogether  subject  to  the  control  of  the 
survivor. 

The  case  of  Edson  v.  Parsons  (155  N.  Y.  555,  568,  570) 
was  in  many  respects  very  much  like  the  case  here.  In 
Edson  v.  Parsons  two  sisters,  who  were  maiden  ladies, 
upwards  of  the  age  of  sixty  years,  living  together,  made 
their  mutual  wills,  drawn  by  the  same  attorney  and  exe- 
cuted at  the  same  time,  before  the  same  witnesses.  The 
scheme  of  the  wills  was  alike.  Each  testatrix  gave  to 
the  other  a  large  part  of  her  estate  and  made  provision 
for  a  brother.  One  of  the  sisters  died  and  the  survivor 
thereafter  executed  another  will  making  a  different  pro- 
vision for  the  brother.  This  court,  in  sustaining  the  find- 
ing of  the  trial  court,  held  that  the  mutual  wills  showed 
no  contract  that  they  were  not  to  be  revoked  by  the  sur- 
vivor. The  court  said:  "  The  wills  were  similarly  made 
and,  hence,  showed  concert  of  action  and  similarity  of 
purpose;  but  not  necessarily  a  binding  agreement  of  such 
solemnity  and  far-reaching  consequences,  as  the  appellant 
claims."  The  court  also  said:  "  I  think  it  needs  no  fur- 
ther argument  to  show  that  to  attribute  to  a  will  the 
quality  of  irrevocability  demands  the  most  indisputable 
evidence  of  the  agreement,  which  is  relied  upon  to  change 
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its  ambulatory  nature,  and  that  presumptions  will  not, 
and  should  not,  take  the  place  of  proof." 

The  plaintiffs  produce  certain  extrinsic  evidence,  which, 
it  is  argued,  taken  with  the  wills,  furnishes  proof  of  an 
express  agreement  between  James  P.  Wallace  and  his 
wife  to  make  their  mutual  wills  irrevocable. 

The  plaintiffs  called  one  James  P.  Hoyt,  a  cousin  of 
James  P.  Wallace,  who  testified  that  four  days  before  the 
making  of  the  wills  in  May,  1894,  Mrs.  Wallace,  in  the 
presence  of  her  husband,  said  to  him,  the  witness: 
"James,  do  you  expect  anything  from  your  cousin's 
estate  when  he  dies  ? "  The  witness  made  no  reply,  and 
Mrs.  Wallace  continued:  "Well,  James,  my  husband, 
and  I  have  agreed  now  to  make  a  final  disposition  of  our 
property  and  we  are  making  our  mutual  wills  in  accord- 
ance with  that  agreement,  and  I  have  to  say  to  you, 
James,  that  we  have  agreed  not  to  include  you  in  our 
wills  and  that  we  have  decided  to  divide  our  property 
among  our  relatives  nearer  than  you,  equally  dividing  the 
property  between  the  two  families,  but,  James,  we  shall 
not  forget  you.  We  shall  remember  you  as  we  have  done 
in  the  past  as  long  as  we  live." 

The  plaintiffs  also  called  Ida  T.  Whitcomb,  a  friend  of 
the  Wallace  family,  who  testified  that  James  P..  Wallace 
said  to  her  in  the  presence  of  his  wife  that  "they  had 
agreed  and  had  made  their  wills;  that  the  terms  of  each 
were  identical  and  that  the  survivor  was  to  carry  out  the 
terms  of  both  wills,  and  that  these  wills  were  final,  and 
that  in  order  to  have  all  definitely  arranged  they  had 
had  a  meeting  of  their  family,  and  the  family  had  been 
made  to  understand  that  they  were  final."  The  witness 
also  testified  that  shortly  after  the  death  of  James  P. 
Wallace  she  had  a  conversation  with  Mrs.  Wallace  in 
which  the  latter  spoke  of  having  much  on  her  mind  and 
to  think  of,  but  that  one  thing  was  settled  for  all  time 
and  that  was  the  wills  that  they  had  made,  and  that  it 
would  never  be  changed. 
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A  further  piece  of  testimony  relied  on  by  the  plaintiffs 
is  a  letter  written  by  Mi's.  Wallace  after  her  husband's 
death  to  one  of  the  firm  of  attorneys  to  which  the  lawyer 
who  had  drawn  the  mutual  wills  in  May,  1894,  belonged, 
regarding  a  codicil  which  she  executed.  In  the  letter  she 
said:  "  My  husband  gave  me  advice  before  his  death  to 
send  at  once  for  you  for  instructions  to  probate  his  will; 
that  I  might  add  a  codicil  to  mine  which  we  both  wished 
for  our  faithful  servants,  which  he  did  not  think  best  to 
add  to  both  of  our  wills.     *    *    *  " 

The  witnesses  James  P.  Hoyt  and  Ida  T.  Whitcomb 
were  not  disinterested.  The  former  expected  that  some 
provision  for  his  benefit  would  be  made  from  the  estate  of 
James  P.  Wallace,  and  the  statement  to  which  he  testifies 
was  simply  notice  to  him  that  he  would  get  nothing.  I 
think  the  same  may  be  said  of  the  latter  witness,  and  she 
was  told  by  both  Mr.  and  Mrs.  Wallace  that  they  had 
made  their  wills,  and  that  the  wills  were  final.  The  letter 
of  Juliet  Wallace  to  the  attorneys  relating  to  a  codicil  to 
her  will  is  without  significance  so  far  as  concerns  the 
issues  in  this  action. 

The  rule  of  law  is  that  the  evidence  required  to  show  a 
contract  by  one  deceased,  to  dispose  of  his  property  in  a 
certain  manner  after  his  death,  must  be  clear  and  con- 
vincing, or  it  will  not  be  regarded  as  sufficient.  (Eds on  v. 
Parsons,  supra;  Taylor  v.  Higgsy  202  N.  Y.  65;  Rosseau 
v.  Roilss,  180  N.  Y.  116;  Tousey  v.  Hastings,  127  App. 
Div.  94;  194  N.  Y.  79.) 

The  testimony  of  the  witnesses  James  P.  Hoyt  and  Ida 
T.  Whitcomb  fell  far  short  of  satisfying  this  rule,  and  it 
was  not  sufficient,  as  the  trial  court  held,  to  show  a  con- 
tract between  James  P.  Wallace  and  his  wife,  Juliet,  to 
make  mutual  irrevocable  wills.  If  to  their  testimony  is 
now  added  such  evidence  as  the  mutual  wills  themselves 
furnish  the  proof  is  still  insufficient. 

The  error  made  in  striking  out  the  testimony  of  the  wit- 
nesses Devlin,  Plynn  and  Leddy  was  not,  therefore,  so 
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prejudicial  as  to  lead  to  a  reversal  of  the  judgment 
appealed  from.  (Post  v.  Brooklyn  Heights  R.  R.  Co., 
195  N.  Y.  62.)  There  are  other  questions  raised  by  the 
respondents  which  in  view  of  the  conclusion  reached  it  is 
not  necessary  to  consider. 

I  recommend  that  the  judgment  be  affirmed,  with 
costs. 

Willard  Bartlett,  Ch.  J.,  Werner,  Collin, 
Cardozo  and  Seabury,  JJ.,  concur. 

Judgment  affirmed. 


Newton  E.  Farnsworth,  Respondent,  v.  Boro  Oil  and 
Gas  Company,  Appellant. 

Estoppel  —  gas  company  which  has  obtained  consent  of  town 
board,  on  certain  conditions,  to  lay  pipes  in  streets  estopped 
from  denying  validity  of  contract  on  ground  of  lack  of  power  in 
town  board  to  grant  permission  —  parties  —  resident  of  town  may 
enforce  conditions. 

Defendant,  a  corporation  organized  under  the  Business  Corpora- 
tions Law  to  deal  in  natural  gas,  applied  to  and  obtained  consent 
of  a  town  board  to  lay  its  conductors  in  the  highways  and  streets, 
which  was  granted  on  certain  conditions  —  among  others,  that  the 
price  charged  for  gas  should  not  exceed  a  certain  sum.  After  sup- 
plying gas  to  the  inhabitants  for  several  years  it  applied  to  the 
town  board  for  permission  to  increase  its  charges,  which  was 
denied.  It  then  made  the  increase,  claiming  that  the  board  had  no 
power  to  grant  the  permission  in  the  first  instance;  that  the  appli- 
cation should  have  been  made  to  the  commissioners  of  highways 
(now  the  town  superintendent  of  highways),  and  that  the  town 
board  had  power  in  such  matters  only  when  the  company  was 
incorporated  under  the  Transportation  Corporations  Law  for  sup- 
plying manufactured  gas.  Upon  examination  of  the  statutes  it 
appears  that  Jwo  corporations  engaged  in  the  same  business  —  the 
sale  of  natural  gas  -w  and  seeking  a  license  to  do  the  self-same  thing, 
must  go  to  the  town  superintendent  of  highways  or  to  the  town 
board  according  as  they  chance  to  be  organized  under  the  Business 
Corporations  Law  or  the  Transportation  Corporations  Law.  In 
such  circumstances  the  defendant  will  not  be  heard  to  say,  while 
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retaining  possession  of  the  highway,  that  the  consent  under  which 
it  entered  was  valueless  and  void,  but  is  estopped  from  denying  the 
binding  force  of  its  agreement,  and  the  estoppel  can  be  taken 
advantage  of  by  a  resident  of  the  town  in  an  action  to  restrain  the 
company  from  increasing  its  charges. 
Farnstmrth  v.  Boro  Oil  <£•  Gas  Co.,  155  App.  Div.  79,  affirmed. 

(Argued  May  4,  1915;  decided  September  28,  1915.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  January  29,  1913,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 

Ward  J.  Wilber  for  appellant.  The  town  board  had 
no  authority  to  grant  the  defendant  any  rights  in  the 
highway  whatever.  (L.  1889,  ch.  422';  Wilson  v.  Tennant, 
61  App.  Div.  100.)  The  clause  in  the  resolutions  of  the 
town  board  restricting  the  price  of  gas  to  twenty-five 
cents  per  thousand  cubic  feet  is  wholly  without  considera- 
tion. (Rochester  Tel.  Co.  v.  Ross,  195  N.  Y.  429.)  The 
condition  as  to  the  price  of  gas  being  imposed  without 
consideration  there  is  no  cause  of  action  to  inure  to  the 
benefit  of  the  plaintiff.  {Lawrence  v.  Fox,  20  N.  Y.  268; 
Pond  v.  New  Rochelle  Water  Co.,  183  N.  Y.  330;  Smyth 
v.  City  of  New  York,  203  N.  Y.  106.)  The  defendant  is 
not  estopped  from  questioning  the  validity  of  the  clause 
of  the  resolutions  restricting  the  price  of  gas  nor  the  right 
of  the  plaintiff  to  enforce  it.  (Ackerman  v.  True,  175 
N.  Y.  353;  Brown  v.  Bowen,  30  N.  Y.  519;  Brewster  v. 
Striker,  2  N.  Y.  19;  Chatfield  v.  Simonson,  92  N.  Y. 
209;  Sturm  v.  Boker,  150  U.  S.  312;  Matter  of  Sharp, 
56  N.  Y.  257;  Bussing  v.  City  of  Mt.  Vernon,  198  N.  Y. 
202;  Veeder  v.  Mudgett  95  N.  Y.  295;  M.  L.  Ins.  Co.  v. 
Corey,  135  N.  Y.'  334;  People  ex  rel.  U.  C.  Co.  v. 
Voorhies,  114  App.  Div.  351.) 
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Fred  J.  Blachmon  for  respondent.  The  town  board 
had  authority  to  grant  such  consent.  (L.  1909,  ch.  219, 
§§  60,  61;  Matter  of  Woolsey,  95  N.  Y.  135.)  Even  if 
the  town  board  had  no  power  to  grant  the  franchise,  the 
defendant  is  estopped  from  denying  it.  (1  Parsons  on 
Cont.  359;  Vil.  of  Bolivar  v.  Bolivar  Water  Works  Co., 
62  App.  Div.  484;  Beloit  v.  Heineman,  128  Wis.  398; 
M.  T.  &D.  Co.  v.  Collins  P.  &  R.  R.  Co.,  101  Fed. 
Rep.  347;  People  v.  Suburban  R.  R.  Co.,  178  HI.  594; 
Rocliester  Tel.  Co.  v.  Ross,  125  App.  Div.  76.) 

Cardozo,  J.  The  plaintiff  is  a  resident  of  the  town  of 
Collins,  Erie  county.  He  has  sued  the  defendant  to  restrain 
it  from  charging  more  than  twenty -five  cents  per  thousand 
cubic  feet  for  the  gas  which  it  supplies.  The  defendant  is 
a  domestic  corporation.  It  was  organized  under  the  Busi- 
ness Corporations  Law  in  1899.  It  drills  wells  for  natural 
gas,  and  sells  and  distributes  the  gas  to  inhabitants  of  the 
town  of  Collins.  By  a  law  passed  in  1 889  (L.  1 889,  ch.  422, 
section  2)  such  a  corporation  is  authorized  to  lay  its  pipes 
in  the  highways  of  the  state,  "provided,  however,  that 
no  pipe  line  for  the  purposes  aforesaid  shall  be  constructed 
across,  along,  or  upon  any  public  highway,  without  the 
consent  of  the  commissioners  of  highways  of  the  town  in 
which  such  highway  is  located,  upon  such  terms  as  may 
be  agreed  upon  with  such  commissioners. "  That  is  the 
statute  applicable  to  corporations  organized  under  the 
Business  Corporations  Law  to  deal  in  natural  gas  {Wil- 
son v.  Tennent,  61  App.  Div.  100;  179  N.  Y.  546). 
Corporations  dealing  in  manufactured  gas  are  governed 
by  another  statute,  the  Transportation  Corporations  Law 
(L.  1890,  ch.  566,  as  amended  by  L.  1900,  ch.  575  and 
L.  1902,  ch.  596;  now  embodied  in  L.  1909,  ch.  219). 
Such  corporations  are  required  to  obtain  the  consent  of 
"  the  municipal  authorities  "  of  the  city,  village  or  town 
in  which  their  pipes  are  to  be  laid  (Transportation  Cor- 
porations Law,  sec.  61).     The  plaintiff  argues,  and  the 
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defendant  seems  to  concede,  that  the  "  municipal  authori- 
ties "  of  a  town  are  the  members  of  the  town  board.  The 
statutes  and  the  decisions  sustain  the  concession  (Ghee 
v.  Northern  U.  Gas  Co.,  158  N.  Y.  510;  West  S.  E.  Co., 
v.  Cons.  Tel  &EI.  S.  Co.,  110  App.  Div.  171;  187 N.  Y.  58; 
Palmer  v.  Larchmont  El.  Co.,  158  N.  Y.  231,  238;  Peo- 
ple ex  rel.  W.  G.  L.  Co.  v.  Deehan,  153  N.  Y.  528,  530; 
Town  Law[L.  1909,  ch.  63],  sees.  2, 130,  210,  230,  260,  285, 
310;  see  also:  Highway  Law  [L.  1909,  ch.  30];  Cons.  Laws, 
ch.  25,  sees.  48,  60,  61).  A  corporation  organized  under  the 
Transportation  Corporations  Law  to  manufacture  and 
supply  gas  is  not  restricted,  however,  to  the  sale  of  man- 
ufactured gas.  It  may  deal  in  natural  gas  also  (L.  1902, 
ch.  596;  L.  1909,  ch.  219,  sec.  61).  We  have  thus  a 
singular  situation.  Corporations  dealing  in  natural  gas, 
but  organized  under  the  Transportation  Corporations 
Law,  are  told  to  seek  the  consent  of  the  municipal 
authorities,  i.  e.,  the  town  board.  Corporations  deal- 
ing in  natural  gas,  but  organized  under  the  Business 
Corporations  Law,  are  told  to  seek  the  consent  of  the 
commissioner  of  highways,  now  the  town  superintendent 
(Highway  Law  [L.  1909,  ch.  30],  sec.  43). 

In  this  tangle  of  statutes  the  defendant  made  its  appli- 
cation to  the  town  board.  Fourteen  years  ago,  in  July, 
1901,  the  members  of  the  board  gave  their  consent, 
which  they  coupled,  however,  with  conditions.  Such 
conditions  are  not  unlawful  (Dusenberry  v.  N.-  Y.,  W.  & 
C.  T.  Co.,  46  App.  Div.  267;  Simons  Sons  Co.  v.  Md.  Tel. 
&  T.  Co.,  99  Md.  141;  Merc.  T.  &  D.  Co.  v.  Collins  Park 
&B.  R.  Co.,  101  Fed.  Rep.  347).  The  defendant  was  not 
to  lay  its  conductors  under  the  traveled  parts  of  the 
highway,  except  to  cross  them,  and  was  not  to  interfere 
with  public  ttavel;  it  was  to  replace  all  earth  removed, 
and  leave  the  highways  in  as  good  condition  as  before 
the  conductors  were  laid;  it  was  to  keep  the  conductors 
in  repair,  and  save  the  town  harmless  from  all  damage 
by  reason  of  their  location  in  the  highways;  and  finally, 
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it  was  not  to  charge  the  inhabitants  of  the  town  using 
gas  for  fuel  or  lights  or  both  a  sum  exceeding  twenty- 
five  cents  per  thousand  cubic  feet.  The  defendant 
assented  to  these  conditions,  laid  its  pipes,  and  delivered 
gas  to  consumers.  Nearly  seven  years  later,  in  January, 
1908,  it  &gain  applied  to  the  town  board  for  permission 
to  lay  additional  pipes  in  other  streets;  the  consent  was 
granted  upon  the  same  conditions  as  before,  and  the 
defendant  accepted  in  writing  the  terms  imposed  upon 
it.  It  lived  up  to  those  conditions  until  November,  1911. 
In  the  summer  of  that  year  it  applied  to  the  town  board 
to  modify  the  permit  so  as  to  allow  a  charge  of  thirty 
cents  per  thousand  cubic  feet.  The  request  was  refused. 
The  defendant  then  gave  notice  to  the  board  and  also 
to  its  consumers  that  notwithstanding  the  conditions  of 
the  permit,  it  proposed  to  charge  the  increased  rate.  It 
has  carried  out  its  threat;  and  it  now  repudiates  the  con- 
ditions. It  says  that  it  did  not  need  the  permission  of  the 
town  board.  It  says  that  what  it  should  have  obtained 
was  the  consent  of  the  commissioner  of  highways. 
Because  it  requested  and  received  the  approval  of  the 
wrong  officers,  it  says  that  its  acceptance  of  the  conditions 
must  be  held  to  count  for  nothing.  It  proposes  to  stay 
in  the  highways  and  charge  whatever  it  pleases. 

I  think  the  defendant  is  estopped  to  deny  the  binding 
force  of  its  agreement.  It  applied  to  the  town  board  for 
permission  to  lay  its  pipes  in  the  highways  of  the  town, 
and  it  received  the  permission  for  which  it  prayed.  The 
privilege  may  be  one  that  the  board  was  not  competent  to 
grant,  but  at  least  it  believed  itself  competent,  and  the 
defendant  shared  that  belief.  There  was  a  claim  of  right 
which  the  defendant  extinguished  for  a  price.  The  board 
asserted  the  power  to  regulate  the  use  of  the  highway 
and  to  prevent  the  defendant's  entry.  The  defendant 
yielded  to  the  claim  and  purchased  the  coveted  consent. 
It  received  the  very  benefit  which  it  sought,  the  oppor- 
tunity to  lay  its  mains  without  molestation  of  its  posses* 
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sion  or  question  of  its  right.  It  did  not  intend  to  occupy 
the  streets  as  a  trespasser.  It  intended  to  occupy  them 
under  color  of  the  right  which  the  consent  of  the  board 
conferred.  Under  color  of  that  right  it  went  into  pos- 
session, and  it  has  retained  that  possession,  undisturbed 
and  unchallenged,  for  nearly  fourteen  years.  If  the  high- 
way commissioner  had  assailed  the  power  of  the  board,  and 
evicted  or  even  attempted  to  evict  the  defendant,  a  differ- 
ent situation  would  be  presented  (Towne  v.  Batterfield, 
»7  Mass.  105;  Marlow  v.  Wiggins,  4  Ad.  &  El.  [N.  S.] 
367).  But  nothing  of  the  kind  has  happened.  In  the 
language  of  this  court  in  Tilyou  v.  Reynolds  (108  N.  Y. 
558,  566):  "  There  has  been  no  eviction,  no  disclaimer,  no 
acquiescence  in  another  title,  no  claim  by  any  other  per- 
son that  a  superior  title  was  to  be  enforced  or  insisted 
upon  or  even  that  one  existed." 

The  argument  is  made  that  the  town  board  had  nothing 
to  do  with  the  subject-matter  of  the  attempted  license, 
that  it  had  not  even  a  colorable  right  to  exclude  the 
defendant  from  the  highway,  and,  hence,  that  its  consent 
was  not  the  effective  force  that  put  the  defendant  in  pos- 
session. But  that  view  of  the  situation  loses  sight  of 
important  elements.  The  town  board,  as  well  as  the  town 
superintendent,  is  charged  by  law  with  responsibilities  in 
respect  of  the  general  subject-matter  involved  in  the  defend- 
ant's application  for  leave  to  lay  its  pipes.  If  the  defendant 
had  been  organized  under  the  Transportation  Corporations 
Law,  the  consent  of  the  " municipal  authorities"  would 
have  been  necessary.  Two  corporations  engaged  in  the 
same  business,  the  sale  of  natural  gas,  and  seeking  a 
license  to  do  the  self -same  thing,  must  go  to  the  superin- 
tendent or  to  the  board  according  as  they  chance  to  be 
organized  under  one  law  or  under  another.  The  defend- 
ant went  to  the  board,  and  thereby  held  itself  out  as  a 
corporation  within  the  board's  jurisdiction.  The  subject- 
matter  of  the  consent  was  one  with  which  the  board  was 
not  incompetent  to  deal,  and  the  consent,  when  granted, 
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conferred  upon  the  defendant  at  least  the  color  of  right. 
Without  that  color  of  right,  we  may  safely  assnme  that 
it  would  never  have  been  permitted  without  molestation 
to  lay  its  conductors  in  the  highways.  No  one  knew  this 
better  than  the  defendant  itself,  or  it  would  not  have 
assented  to  the  terms.  The  impulse  that  landed  it  in 
peaceable  possession  was  the  consent  of  the  town  board. 
In  such  circumstances,  the  defendant  will  not  be  heard 
to  say,  while  retaining  possession  of  the  highway,  that 
the  consent  under  which  it  entered  was  valueless  and  void. 
Its  position  is  the  same  as  that  of  a  lessee  who  has  gone 
into  possession  in  submission  to  the  title  of  the  lessor. 
It  is  the  same  as  that  of  a  licensee  who  has  acquired  the 
right  to  manufacture  under  an  outstanding,  though 
defective,  patent.  The  lessee  will  not  be  heard  to  say 
that  the  lessor  had  no  title  to  convey  (Tilyou  v.  Reynolds, 
supra;  Stott  v.  Rutherford,  92  U.  S.  107, 109),  and  this 
though  the  lease  was  not  merely  voidable,  but  void  upon 
its  face.  The  licensee  will  not  be  heard  to  say  that  the 
patent  is  a  nullity  (Marston  v.  Sivett,  66  N.  Y.  206;  82 
N.  Y.  526;  Hyatt  v.  Dale  Tile  Mfg.  Co.,  106  N.  Y.  651; 
Hyatt  v.  Ingalls,  124  N.  Y.  93;  Lawes  v.  Purser,  6  Ell.  & 
Bl.  932).  It  is  not  necessary  to  show  that  the  strict  relation 
of  landlord  and  tenant  exists  between  the  parties.  The  rule 
of  estoppel  applies  with  equal  force  to  a  licensee  in  posses- 
sion of  land  as  against  his  licensor  (Doe  v.  Baytup,  3 
Ad.  &  El.  188),  and  to  other  relations  (Henderson  v. 
Miller,  53  Mich.  590;  Seymour  v.  Slide  &  Spur  Gold 
Mines,  153  U.  S.  523;  Village  of  Bolivar  v.  Bolivar 
Water  Co.,  62  App.  Div.  484).  The  franchise  to  occupy 
the  highway  conies  by  grant  from  the  state,  but  the  con- 
sent of  the  locality  is  necessary  to  make  the  franchise 
operative,  and  when  the  right  is  exercised,  it  is  through 
and  under  the  consent.  The  elements  of  an  estoppel  are 
thus  present,  whatever  the  source  may  be  from  which  the 
franchise  itself  proceeds.  * '  The  foundation  of  the  estoppel 
is  the  fact  of  the  one  obtaining  possession  and  enjoying 
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possession  by  the  permission  of  the  other.  And  so  long  as 
one  has  this  enjoyment  he  is  prevented  by  this  rule  of  law 
from  turning  round  and  saying  that  his  landlord  has  no 
right  or  title  to  keep  him  in  possession  "  (Tilyou  v.  Rey- 
nolds, supra,  at  p.  563).  Some  decisions  have  even  extended 
the  estoppel,  in  the  absence  of  fraud  or  mistake,  to  cases 
where  the  tenant  was  already  in  possession  at  the  mak- 
ing of  the  lease  (Prevot  v.  Lawrence,  51  N.  Y.  219; 
Jones  v.  Reilly,  174  N.  Y.  97, 107;'  Wallace  v.  Ocean  Grove 
Camp  Meeting  Assn.,  148  Fed.  Repr.  672;  Willis  v. 
Harrell,  118  Ga.  906,  911;  Michigan  C.  R.  R.  Co.  v.  Bul- 
lard,  120  Mich.  416).  The  precise  limits  of  the  estoppel 
under  such  conditions,  we  need  not  now  consider.  This 
defendant  never  had  possession  till  it  received  the  per- 
mission of  the  town,  and  never  claimed  the  right  to  take 
possession  except  by  force  of  that  permission.  If  one 
enters  upon  land  in  subordination  to  the  right  of  another 
who  asserts  the  power  to  exclude  him,  it  is  never  an 
answer  to  say,  while  enjoying  unchallenged  occupancy, 
that  the  power  of  exclusion  was  unreal.  An  analogous 
situation  may  help  us  to  a  conclusion.  The  executors  of 
a  will  believing,  though  erroneously,  that  they  have 
power  over  the  real  estate,  lease  it  to  a  tenant,  who 
enters  and  holds  possession  with  the  acquiescence  of  heirs 
and  devisees.  It  does  not  seem  probable  that  he  would 
be  suffered  to  question  the  executors'  assumption  of 
authority  (Hawes  v.  Shaw,  100  Mass.  187;  Bailey  v. 
Kilburn,  10  Mete.  176).  The  distinction  is  a  narrow  one 
between  the  case  supposed  and  the  case  before  us.  It  is 
not  needful,  in  order  to  make  the  estoppel  effective,  that 
the  lessor  should  have  enjoyed  a  pedis  possessio,  which 
he  has  yielded  to  the  tenant,  the  licensor  a  like  posses- 
sion, which  he  has  yielded  to  the  licensee.  It  is  enough 
that  he  has  asserted  in  good  faith  a  present  power  and 
purpose  of  exclusion,  which,  in  return  for  the  covenants 
of  the  lease  or  license,  he  has  been  induced  to  abandon. 
A  case  in  point  is  Eastham  v.  Anderson  (119  Mass.  526). 
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A  town  sold  a  fishery  for  a  term  of  years.  The  defend- 
ant enjoyed  the  fishery,  and  when  sued  for  the  price, 
defended  on  the  ground  that  the  fishery  belonged,  not  to 
the  town,  but  to  some  one  else.  The  court  held  that  u  the 
defendant,  having  enjoyed  the  fishery  by  the  permission 
of  the  plain  tiffs,  cannot  be  permitted,  on  this  ground,  to 
excuse  himself  from  the  payment  of  the  stipulated  rent." 
The  plaintiffs  there  were  not  in  possession  of  the  fishery 
in  any  other  sense  than  this  town  was  in  possession  of 
the  highway.  In  each  case  there  was  a  claim  of  right; 
in  each  the  claim  was  one  that  the  defendant  wished  to 
extinguish;  in  each  it  gained  through  its  promise  the 
immunity  that  was  its  aim;  and  in  each  the  entry,  which 
was  peaceable  and  unchallenged,  would  have  been  resisted 
and  perhaps  prevented  if  the  consent  had  not  been  given. 
I  think  these  facte  are  sufficient  to  establish  an  estoppel. 
When  the  defendant  takes  up  its  mains  and  vacates  the 
highway,  a  court  will  listen  with  some  tolerance  to  its 
plea  that  it  has  been  there  without  right. 

Some  point  is  made  that  the  protection  of  the  estoppel 
must  be  restricted  to  the  town  itself,  and  does  not  extend 
to  the  plaintiff  as  a  resident  of  the  town.  I  think  the 
settled  rule  in  this  state  compels  a  contrary  conclusion. 
There  is  no  doubt  that  the  inhabitants  of  a  town  may 
enforce  a  valid  contract  of  this  kind  {Pond  v.  New 
Rochelle  Water  Co.,  183  N.  Y.  330).  It  can  make  no 
difference  in  principle  whether  the  contract  is  held  valid 
by  force  of  estoppel  or  for  any  other  reason. 

The  judgment  should  be  affirmed,  with  costs. 

Chase,  J.  (dissenting).  I  do  not  concur  in  the  decision 
about  to  be  made.  The  defendant  is  a  domestic  corpora- 
tion created  and  organized  under  the  Business  Corpora- 
tions Law  of  this  state  (See  chapter  611,  Laws  of  1875, 
and  chapter  422,  Laws  of  1889,  supplemental  thereto) 
in  the  year  1899. 

On  the  17th  day  of  July,  1901,  it  applied  to  the  town 
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board  of  the  town  of  Collins  for  permission  to  lay  and 
maintain  pipes  and  conduits  in  specified  streets  and 
highways  of  said  town  for  the  purpose  of  conducting  gas 
to  prospective  users  thereof.  The  board  adopted  a 
resolution  as  follows: 

V  Resolved,  that  the  consent  of  the  town  board  of  the 
town  of  Collins  be  and  the  same  is  hereby  given  to  the 
Boro  Oil  and  Gas  Company,  a  domestic  corporation,  to 
lay  and  maintain  conductors  for  conducting  natural  gas 
for  fuel  and  lights  through  the  following  streets  and 
highways  of  said  town  viz.  *  *  *  upon  the  follow- 
ing conditions  viz.:  such  conductors  shall  not  be  laid 
under  the  traveled  part  of  such  highways,  except  to  cross 
the  same  and  shall  be  so  laid  as  not  to  interrupt  or  inter- 
fere with  public  travel  upon  such  streets  and  highways; 
and  this  consent  is  also  given  upon  the  further  condition 
that  the  company  shall  replace  all  earth  removed  and 
leave  the  streets  and  highways  in  all  respects  in  as  good 
condition  as  before  the  laying  of  such  conductors,  and 
that  said  company  will  keep  said  conductors  in  repair 
and  save  the  town  harmless  from  all  damage  by  reason  of 
their  location  in  said  streets  and  highways;  and  this 
consent  is  also  given  on  the  further  condition,  that  the 
company  or  its  assigns  shall  not  charge  the  inhabitants 
of  said  town  using  gas  for  fuel  or  lights  or  both  a  sum 
exceeding  twenty-five  cents  per  thousand  cubic  feet." 

About  the  time  of  the  adoption  of  said  resolution  the 
defendant  laid  its  pipes  in  said  streets  and  highways  and 
thereafter  and  ever  since  gas  has  been  delivered  by  it 
to  consumers  in  said  town.  On  the  2d  day  of  Janu- 
ary, 1908,  it  applied  to  said  town  board  for  permission 
to  lay  pipes  in  other  streets  and  highways  in  said  town 
and  permission  was  granted  by  resolution  upon  the  same 
conditions  as  set  forth  in  the  resolution  of  July  17,  1901. 
Pipes  were  thereupon  laid  by  the  defendant  in  said  other 
streets  and  highways.  Gas  was  furnished  to  the  inhabit- 
ants of  said  town  at  twenty -five  cents  per  thousand  cubic 
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feet  until  the  first  day  of  November,  1911,  after  which 
time  the  defendant  has  charged  thirty  cents  per  thousand 
cubic  feet  therefor.  This  action  was  brought  to  recover 
the  excess  paid  by  the  plaintiff  over  and  above  twenty- 
five  cents  per  thousand  cubic  feet  for  gas  consumed  by 
him  in  November,  1911,  and  to  restrain  the  defendant 
from  charging  the  plaintiff  more  than  twenty-five  cents 
per  thousand  cubic  feet  for  gas  thereafter  furnished  to 
him  by  it. 

It  appears  from  the  record  that  on  May  9,  1908,  said 
town  board  on  the  application  of  the  Clear  Creek  Oil 
and  Gas  Company,  a  domestic  corporation,  which  it  is 
asserted  and  not  denied  is  organized  pursuant  to  the  Trans- 
portation Corporations  Law  (Laws  of  1890,  chapter  566, 
now  chap.  63  of-  the  Consolidated  Laws),  and  pursuant 
to  section  61  of  such  Transportation  Corporations  Law, 
consented  to  its  laying  and  maintaining  conductors  for 
conducting  gas  for  fuel  and  lights,  through  any  and  all 
of  the  streets,  lanes,  alleys,  squares  and  highways  of  said 
town  of  Collins,  excepting  a  specified  part  thereof,  upon 
condition  that  it  should  not  charge  the  inhabitants  of 
said  town  using  said  gas  more  than  thirty  cents  per 
thousand  cubic  feet  therefor. 

After  the  resolution  of  the  town  board  adopted  on  the 
application  of  the  Clear  Creek  Oil  and  Gas  Company  the 
defendant  made  application  to  said  town  board  to  allow 
it  to  charge  thirty  cents  per  thousand  cubic  feet  for  gas 
furnished  by  it,  which  application  was  refused.  There- 
upon the  defendant  gave  notice  that  on  and  after 
November  1,  1911,  it  would  charge  thirty  cents  per 
thousand  cubic  feet  for  gas  distributed  by  it. 

Chapter  422  of  the  Laws  of  1889,  under  which  the 
defendant  was  incorporated,  expressly  provides  that  a 
corporation  so  organized  "is  authorized  to  dig  and 
trench  for,  and  lay  their  pipes  along  or  under  any  of  the 
public  roads  or  highways,  or  through  or  under  any  of  the 
waters  within  the  limits  of  this  state:  provided  the  same 
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shall  not  be  so  done  as  to  incommode  the  public  use  of 
said  highways,  or  interrupt  the  navigation  of  said  waters. 
Provided,  however ■,  that  no  pipe  line  for  the  purpose 
aforesaid  shall  be  constructed  across,  along  or  upon  any 
public  highway,  without  the  consent  of  the  commissioners 
of  highways  of  the  town  in  which  such  highway  is 
located,  upon  such  terms  as  may  be  agreed  upon  with 
such  commissioners.     *    *    * "    (Section  2.) 

The  town  board  had  no  authority  to  grant  to  the  defend- 
ant a  franchise.  Neither  was  its  assent  required  or  potent 
for  any  purpose  whatever.  The  franchise  to  the  defend- 
ant came  directly  from  the  state,  and  not  from  the  town. 
The  authority  given  the  defendant  by  the  state  (Laws  of 
1889,  chapter  422)  to  dig,  trench  for  and  lay  pipes  along  or 
under  the  public  roads  or  highways  of  the  state  is  condi- 
tioned upon  the  consent  of  the  commissioner  of  highways 
(now  town  superintendent)  of  the  town  in  which  the  high- 
ways are  situated.  Although  the  f ranchise<came  from  the 
state  the  consent  of  the  commissioner  of  highways  was 
an  essential  prerequisite  to  the  right  of  the  defendant  to 
occupy  the  highways.  (Matter  of  Application  of  Roches- 
ter E.  R.  Co.,  123  N.  Y.  351.)  So  far  as  appears  the 
defendant  is  a  trespasser  in  the  streets  and  highways  of 
said  town. 

The  consent  of  the  town  board  was,  on  its  face,  the  con- 
sent of  strangers,  and  a  nullity.  The  statute  gives  the 
franchise.  The  only  limitation  thereon  is  the  necessity 
for  the  assent  of  the  commissioner  of  highways.  The 
town  had  no  authority  in  the  premises.  The  persons 
constituting  the  town  board  are  not  a  corporate  body  and 
they  have  no  authority  to  represent  the  town  or  the 
inhabitants  thereof,  except  as  such  authority  is  given  by 
statute.  No  authority  is  given  to  the  town  board  to 
represent  the  town  or  its  inhabitants  in  the  matter  of 
laying  pipes  in  the  town  highway. 

The  town  superintendent  of  highways,  subject  to  the 
rules  and  regulations  of  the  commission,  has  the  care  and 
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superintendence  of  the  highways  and  bridges  in  the  town 
except  as  otherwise  specially  provided  in  relation  to 
incorporated  villages,  cities  and  other  localities.  (High- 
way Law,  sec.  47.)  His  duty  requires  that  he  shall  keep 
them  free  from  obstructions.  (Highway  Law,  sec.  52. 
See  Cook  v.  Harris,  61  N.  Y.  448;  Van  Wyck  v.  Lent, 
33  Hun,  301.)  Towns  in  their  corporate  capacity  have 
no  duties  to  perform  in  respect  to  the  care,  superintend- 
ence or  regulation  of  highways  within  their  limits. 
{People  ex  rel.  Van  Keuren  v.  Town  Auditors,  -74  N.  Y. 
310.)  The  town  superintendent  of  highways  is  not  the 
agent  of  the  town  but  an  independent  public  officer  with 
defined  and  limited  powers.  {Lynch  v.  Town  of  Rhine- 
beck,  210  N.  Y.  101;  Matter  of  Application  of  Rochester 
E.  R.  Co.,  supra.) 

In  case  of  a  trespass  on  a  highway  it  is  the  duty  of  the 
town  superintendent  and  not  of  the  town  board  to 
"  bring  an  action  in  the  name  of  the  town,  against  any 
person  or  corporation,  to  sustain  the  rights  of  the  public, 
in  and  to  any  town  highway  in  the  town,  and  to  enforce 
the  performance  of  any  duty  enjoined  upon  any  person 
or  corporation  in  relation  thereto,  and  to  recover  any 
damages  sustained  or  suffered,  or  expenses  incurred  for 
such  town,  in  consequence  of  any  act  or  omission  of  any 
such  person  or  corporation,  in  violation  of  any  law  or 
contract  in  relation  to  such  highway."  (Highway  Law 
[Cons.  Laws,  ch.  25],  sec.  73.) 

The  highway  commissioners  are  vested  with  the  general 
control  over  the  public  highways  and  they  have  a  duty  to 
perform  toward  the  public  in  connection  with  their  proper 
maintenance  as  such.  {Matter  of  Application  of  Roches- 
ter E.  R.  Co. ,  supra.)  The  law  is  not  materially  changed 
so  far  as  it  affects  the  question  now  under  consideration 
by  the  statutes  of  1909.  Nothing  was  obtained  by  the 
defendant  or  given  by  the  town  by  the  resolutions  of  the 
town  board  quoted.  The  defendant  is  not  estopped,  there- 
fore, by  any  action  or  failure  to  act  by  the  town  board. 
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Where  a  corporation  obtains  some  special  rights  by  a 
resolution  of  a  legislative  body  of  a  municipality  the  con- 
ditions connected  therewith  can  be  enforced  although  the 
franchise  of  the  corporation  proceeds  from  another 
source.  (See  Rochester  Tel.  Co.  v.  Ross,  125  App.  Div. 
76;  S.  C'.,  195  N.  Y.  429.)  The  defendant  derived  no 
benefit  whatever  from  the  consent  of  the  town  board  and 
there  was,  therefore,  no  consideration  whatever  for  the 
acceptance  of  the  provisions  of  the  resolution  in  regard 
to  the  price  of  gas  in  the  town  of  Collins  and  the  accept- 
ance thereof  by  the  defendant  is  not  enforceable. 

The  provisions  of  subdivision  1  of  section  61  of  the 
Transportation  Corporations  Law  (Consolidated  Laws, 
chapter  63)  were  not  intended  as  a  grant  to  corporations 
formed  for  the  purpose  of  boring,  drilling,  digging  or 
mining  for  natural  gas  and  vending  the  same  to  the  cus- 
tomers thereof  under  the  Business  Corporations  Law  of 
1875  as  supplemented  by  chapter  422  of  the  Laws  of 
1889  under  which  the  defendant  was  organized.  (Wilson 
v.  Tennent,  61  App.  Div.  100;  affd.,  179  N.  Y.  546.) 

The  defendant  is  not  estopped  from  asserting  its 
defense.  The  rule  as  between  landlord  and  tenant  and 
as  between  patentee  and  one  contracting  with  a  patentee 
is  not  applicable.  Enjoyment  by  permission  is  the  founda- 
tion of  the  rule  that  a  tenant  shall  not  be  permitted  to 
dispute  the  title  of  his  landlord.  Two  conditions  then 
are  essential  to  the  existence  of  the  estoppel;  first,  posses- 
sion; secondly,  permission;  when  these  conditions  are 
present  the  estoppel  arises.  (Bigelow  on  Estoppel  [6th 
ed.],  550.)  All  of  the  authorities  called  to  our  attention 
by  the  plaintiff  in  asserting  an  estoppel  as  against  the 
defendant  are  based  upon  a  continued  enjoyment  of 
property  rights  by  permission. 

It  is  said  in  the  opinion  in  Tilyou  v.  Reynolds  (108 
N.  Y.  558,  563)  that  "The  foundation  of  the  estoppel  is 
the  fact  of  the  one  obtaining  possession  and  enjoying 
possession  by  the  permission  of  the  other.    And  so  long  as 
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one  has  this  enjoyment  he  is  prevented  by  this  rule  of  law 
from  turning  round  and  saying  his  landlord  has  no 
right  or  title  to  keep  him  in  possession."  This  was  said 
in  an  action  for  rent.  (See  Jacobs  v.  Sire,  133  App.  Div. 
617.) 

There  is  nothing  in  the  resolution  of  the  town  board 
to  give  a  basis  for  the  plaintiff's  asserted  cause  of  action. 
The  resolutions  do  not  purport  to  confer  a  grant  to  the 
defendant.     They  do  not  assume  to  put  him  in  possession 
of  the  town  highways  or  promise  anything  on  behalf 
of  the  town.     They  are  on  their  face  mere  quitclaims. 
Neither  the  town  nor  the  town  board  as  a  body  or  as  indi- 
viduals had  at  the  time  possession  of  the  town  highways, 
nor  authority  or  control  over  them.     The  town  had  no 
authority,  real  or  apparent,  to  give  to  the  defendant  pos- 
session of  the  highways.     Its  powers  are  limited.      They 
are  defined  by  statute,  and  one  dealing  with  it  is  charged 
with  notice  of  its  limited  powers.     (Wells  v.   Town  of 
Salina,  119  N.  Y.  280,  287;  Morson  v.  Town  of  Graves- 
end,   89   Hun,    52.)    It  appears  affirmatively   that  the 
defendant  did  not  obtain  any  rights  in  the  highways  or 
become  entitled  to  the  possession  thereof  by  reason  of  the 
consent  of  the  town  board.     The  commissioner  of  high- 
ways was  not  a  member  of  the  town  board  or  bound  by 
its  action.     Nothing  that  the  town  or  the  town  board  did, 
or  now  refrains  from  doing,  affects  the  defendant  in  its 
possession  of  the  highways.     The  defendant  is  not,  there- 
fore, estopped  by  reason  of  anything  that  has  been  done 
by  the  town  or  the  town  board  from  repudiating  the 
conditions  named  in  the  resolutions. 

The  defendant,  prior  to  November  1,  1911,  .repudiated 
any  claim  of  right  in  the  highways  by  virtue  of  the  reso- 
lutions of  the  town  board,  and  the  plaintiff,  with  knowl- 
edge of  such  repudiation,  accepted  gas  from  the  defend- 
ant during  the  month  of  November  knowing  that  the 
defendant  intended  to  charge  thirty  cents  per  thousand 
cubic  feet  therefor.     So  far  as  appears  from  the  record 
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the  plaintiff  was  bound  to  pay  therefor  as  demanded  by 
the  defendant.  By  the  notice  any  claim  of  right,  under 
the  resolutions  was  repudiated  and  terminated.  The 
town  superintendent  of  highways  had  called  to  his  atten- 
tion the  defendant's  use  of  the  franchise  from  the  state, 
and  if  it  was  using  the  franchise  without  his  consent  he 
should  have  immediately  treated  it  as  a  trespasser. 
(Bigelow  on  Estoppel  [6th  ed.],  579.) 

An  estoppel  must  rest  upon  some  act  or  admission  on 
the  part  of  the  persons  sought  to  be  estopped  which  has 
been  acted  upon  by  the  person  invoking  the  estoppel. 
{Ackerman  v.  True,  175  N.  Y.  353.)  The  only  act  or 
admission  by  the  defendant  which  the  plaintiff  claims  to 
have  acted  upon  consists  or  grows  out  of  its  application 
to  the  town  board  for  permission  to  lay  its  pipes  in  the 
town  highways.  Any  admission  growing  out  of  such 
application  is  one  of  law  as  to  the  authority  of  the  town 
board.  It  was  mistaken  in  assuming  that  authority  was 
vested  in  the  town  board.  Such  an  admission  on  undis- 
puted facts  is  not  ground  for  an  estoppel  in  this  case. 
(Brewster  v.  Striker,  2  N.  Y.  19,  41;  Matter  of  Sharp, 
56  N.  Y.  257;  Bussing  v.  City  of  Mount  Vernon,  198 
N.  Y.  196,  202.)  It  was  said  by  this  court  in  Veeder  v. 
Mudgett  (95  N.  Y.  295,  310)  that  "  An  act  absolutely  and 
wholly  void,  because,  under  the  law,  incapable  of  being 
performed,  cannot  be  made  valid  by  estoppel.  This  is  true 
where  under  the  law  there  is  an  entire  lack  of  power  to 
do  the  act  which  is  brought  in  question." 

In  People  ex  rel.  United  Construction  Co.  v.  Voorhies 
(114  App.  Div.  351;  affd.,  187  N.  Y.  539)  it  was  held  in 
certiorari  proceedings  to  review  the  determination  of  a 
town  board  rejecting  a  claim  against  a  town  that  although 
the  highway  commissioner  had  advertised  for  bids  and  con- 
tracted with  the  relator  for  five  bridges  with  the  consent 
of  the  town  board  and  one  of  the  bridges  had  been 
shipped,  the  relator  could  not  sustain  the  appeal  against 
the  town  because  the  statute   did  not    give  the  town 
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board  and  the  commissioner  authority  to  contract  for  the 
bridges  as  the  old  bridges  had  not  been  destroyed  or 
damaged  except  by  natural  wear. 

In  Wright  v.  Glen  Telephone  Co.  (112  App.  Div.  745, 
747)  an  injunction  to  compel  the  defendant  to  furnish  the 
plaintiff  telephone  services  at  a  fixed  rate  was  denied.  It 
was  held  that  the  city  did  not  have  power  to  fix  the 
telephone  rates,  and  not  having  the  power,  the  telephone 
company  was  not  estopped  from  setting  up  the  invalidity 
of  the  so-called  franchise  limiting  the  rates,  and  the  court 
say:  4t  If  this  be  sound  law  the  franchise  can  in  no  way 
be  a  contract  binding  upon  the  defendant  as  to  compensa- 
tion for  service  for  lack  of  consideration.  The  defend- 
ant cannot  be  estopped  because  it  has  complied  so  far 
with  ternis  with  which  it  tvas  not  required  legally  to 
comply.  No  harm  has  been  done  this  plaintiff  or  the 
municipality  and  1  can  see  no  element  of  estoppel  in  any 
act  done  by  the  defendant  under  the  terms  of  the  so-called 
franchise/' 

The  defendant  has  not  paid  rent  to  the  town  nor  in  any 
manner  other  than  by  its  said  applications  to  the  town 
lx>ard  admitted  that  the  town,  as  such,  has  authority  or 
control  over  the  town  highways.  Such  admissions  did  not 
in  any  way  prevent  the  commissioner  of  highways  from 
performing  his  duty  in  the  premises.  At  no  time  could 
the  assent  or  refusal  of  the  town  l>oard  to  the  defendant's 
exercising  its  franchise  from  the  state  in  any  way  affect 
its  rights  under  such  franchise  or  its  exercise  thereof  in 
said  highways. 

The  defendant  would  not  be  estopped  in  asserting  its 
defense  if  the  action  had  been  brought  by  the  town 
board  in  the  name  of  the  town.  This  action,  however, 
is  not  brought  by  the  town,  but  by  one  of  the  inhabitants 
thereof.  In  any  event  an  inhabitant  of  the  town  under 
the  circumstances  narrated  is  not  in  privity  with  the 
town  board  so  as  to  entitle  him  to  maintain  an  action  to 
enforce  the  conditions  contained  in  said  resolutions.     , 


German-American  Coffee  Co.  v.  Diehl.  57 


1915.]  Statement  of  case.  [216  N.  Y.] 


The  defendant  has  the  franchise  from  the  state.  It  is 
in  possession  of  the  highways  of  the  town  bj  consent  of 
the  town  superintendent,  or  it  is  a  trespasser  therein  and 
should  be  removed. 

The  judgment  should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

Willard  Bartlett,  Ch.  J.,  Werner  and  Seabury, 
JJ.,  concur  with  Cardozo,  J.;  Chase,  J.,  reads  dissent- 
ing opinion,  and  Hog  an,  J.,  concurs. 

Judgment  affirmed. 


The  German-American  Coffee  Company,  Appellant,  v. 
Clarence  A.  Diehl,  Respondent. 

Corporations  —  directors  of  foreign  corporation  transacting 
business  in  this  state  liable  if  they  declare  dividends  from 
capital  —  corporation  may  maintain  action  to  enforce  liability. 

1.  When  a  foreign  corporation  cornea  into  this  state  and  trans- 
acts its  business  here,  it  must  yield  obedience  to  our  laws,  and  vio- 
lation of  a  condition  may  be  made  to  impose  a  liability  on  the 
directors  who  violate  it.  Hence,  directors  of  a  foreign  corporation, 
transacting  business  in  this  state  and  subjecting  itself  to  the  con- 
ditions established  by  our  laws,  may  be  charged  with  liability  if 
they  declare  dividends  from  capital. 

2.  .The  legislature  meant  by  section  70  of  the  Stock  Corporation 
Law  (Cons.  Laws,  ch.  59)  to  extend  to  foreign  corporations  trans- 
acting business  in  this  state  the  prohibitions  in  respect  of  dividends 
that  earlier  sections  of  the  same  statute  had  already  laid  on 
domestic  corporations  and  to  establish  an  offense  against  our  laws, 
not  merely  to  declare  that  there  should  be  a  remedy  here  for  an 
offense  against  the  home  laws. 

3.  The  legislature  has  the  power  not  only  to  make  the  wrongful  act 
of  directors  of  a  foreign  corporation  in  declaring  a  dividend  except 
from  the  surplus  or  the  net  profits  from  its  business  an  offense 
against  our  laws,  but  to  give  the  right  of  action  therefor  to  the 
corporation  itself. 

German- American  Coffee  Co.  v.  Diehl,  167  App.  Div.  928,  reversed. 

(Argued  May  25, 1915;  decided  October  5,  1915.) 
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Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial 
department,  entered  March  26,  1915,  which  affirmed  an 
order  of  Special  Term  sustaining  a  demurrer  to  and 
dismissing  the  complaint. 

The  following  question  was  certified:  "  Does  the  com- 
plaint state  facts  sufficient  to  constitute  a  cause  of  action  ? " 

The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

Ralph  S.  Rounds,  Eugene  Congleton  and  George  S. 
Brengle  for  appellant.  Section  70  of  the  Stock  Corpora- 
tion Law,  read  in  connection  with  section  28  of  that  law, 
imposes  a  condition  upon  which  a  foreign  corporation 
may  transact  business  in  the  state  of  New  York  and  is  a 
valid  exercise  of  legislative  power.  (Thomas  v.  Mat- 
thiessen,  232  U.  S.  221;  Hammond  Packing  Co.  v. 
Arkansas,  212  U.  S.  322;  People  v.  Fire  Association  of 
Philadelphia,  92  N.  Y.  311;  Lehigh  Water  Co.  v. 
Easton,  121  U.  S.  388;  Baltic  Mining  Co.  v.  Massachti- 
setts,  231  U.  S.  83;  Nelson  v.  Bank  of  Fergus  Co.,  157 
Fed.  Rep.  161.)  The  statute  does  not  constitute  an 
interference  with  the  internal  management  of  a  foreign 
corporation.  (Hallenbourg  v.  Green,  66  App.  Div.  590; 
Miller  v.  Quincy,  179  N.  Y.  294.)  In  regard  to  the 
business  done  in  New  York,  the  plaintiff  corporation  must 
be  considered  as  domiciled  in  New  York,  and,  therefore, 
a  New  York  corporation.  (N.  E.  Mut.  Life  Ins.  Co.  v. 
Woodworth,  111  U.  S.  138;  Morgan  v.  Mut.  Benefit  Life 
Ins.  Co.,  189  N.  Y.  447;  Lockwood  v.  U.  S.  Steel  Corp., 
209  N.  Y.  375.) 

William  Ferguson,  Charles  W.  Lucas  and  George  W. 
Harper,  Jr.,  for  respondent.  New  York,  the  state  where 
the  corporation  has  qualified,  has,  under  a  proper  con- 
struction of  section  70  of  the  Stock  Corporation  Law, 
neither  created  nor  purported  to  create  any  right  on 
directors  different  from  the  right  created  by  the  law  of 
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the  chartering  state.  Section  70  is  a  statute  of  comity 
only.  (Vanderpoel  v.  Gorman,  140  N.  Y.  563;  Muck  v. 
Hitchcock,  212  N.  Y.  283;  Hutchinson  v.  Stadler,  85 
App.  Div.  424;  Marshall  v.  Sherman,  148 N.  Y.  9;  How- 
arth  v.  Angle,  162  N.  Y.  179;  Loweryv.  Inman,  46 N.  Y. 
119;  St.  Louis  R.  R.  Co.  v.  McCormick,  71  Texas,  660; 
Wooden  v.  Railroad,  126  K.  Y.  10;  Bracken  v.  Atlantic 
Trust  Co.,  167  N.  Y.  510;  Southworth  v.  Morgan,  205 
N.  Y.  293;  Leaner,  etc.,  v.  Kempner,  163  Fed.  Rep.  605; 
Coulter  Dry  Goods  Co.  v.  Rosenbaum,  74  Misc.  Rep. 
579.)  If  New  York,  under  the  provisions  of  the  Stock 
Corporation  Law  hereinbefore  discussed,  has  created  a 
liability  upon  directors  of  foreign  corporations  for  the 
declaration  of  unauthorized  dividends,  and  if  the  charter- 
ing state  of  the  corporation  has  created  a  similar  right,  it 
becomes  a  simple  question  in  the  conflict  of  laws  as  to 
which  particular  right  shall  be  enforced.  It  is  quite  con- 
trary to  the  theory  of  our  law  and  to  fundamental  jus- 
tice to  enforce  both  rights.  {Wood  v.  Railway  Co.,  126 
N.  Y.  10;  Usher  v.  W.  J.  R.  Co.,  126  Penn.  St.  206; 
Slater  v.  M.  Nat.  R.  R.  Co.,  194  U.  S.  120;  Wharton  on 
Conf.  of  Laws,  1098,  §§  478b,  478c;  Thomas  v.  Matthie- 
sen,  232  U.  S.  221.)  When  the  chartering  state  of  the 
corporation  has  raised  rights  and  obligations  upon  direct- 
ors by  reason  of  the  declaration  and  payment  of  unau- 
thorized dividends  and  another  state  where  the  corpora- 
tion does  business  has  created  a  similar  right  for  a  similar 
wrong,  the  law  of  the  chartering  state  should  govern  the 
nature  and  the  extent  of  the  obligation  treated.  (Bed- 
ford v.  N.  Y.  Iron  Mine,  24  J.  &  S.  236;  Howell  v.  Rail- 
way Co.,  51  Barb.  378;  Fisher  v.  Charter  Oak  Co.,  20 
J.  &  S.  179;  Fourth  Nat.  Bank  v.  Francklyn,  120  U.  S. 
747;  Pollard  v.  Bailey,  20  Wall.  520;  Howarthv.  Angle, 
162  N.   Y.    179;  Jessup  v.    Carnegie,  80  N.  Y.  441.) 

Cardozo,  J.    The  defendant  has  demurred  to  the  com- 
plaint; and  the  question  whether  its  allegations  make 
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out  a  cause  of  action  has  been  certified  to  this  court. 
The  plaintiff  is  a  New  Jersey  corporation.  In  July, 
1903,  it  received  a  certificate  under  sections  15  and  16 
of  the  General  Corporation  Law  authorizing  it  to  do 
business  in  this  state.  Since  then  it  has  maintained 
in  New  York  its  mam  business  office;  has  held  in 
New  York  the  regular  and  most  of  the  special  meet- 
ings of  its  directors;  and  in  New  York  has  "  gener- 
ally/' to  follow  the  words  of  the  complaint,  "man- 
aged, directed  and  conducted  its  business."  During 
successive  years  the  directors,  of  whom  the  defendant  is 
one,  "as  part  of  their  administration  of  the  business  of 
the  company  in  the  State  of  New  York,"  declared  and 
distributed  dividends.  These  dividends  were  paid  out  of 
capital,  and  not  out  of  surplus  or  profits.  That  fact  was 
well  known,  the  complaint  charges,  to  the  directors, 
including  the  defendant.  The  loss  to  the  company  from 
the  payment  of  unearned  dividends  is  stated  to  be 
$239,016.75.  For  that  amount  with  interest,  judgment 
is  demanded. 

The  statutes  of  New  Jersey  regulating  the  declaration 
of  dividends  are  pleaded  in  the  complaint.  They  are 
similar  to  our  own  statutes  in  prohibiting  the  making  of 
dividends  except  from  the  surplus  of  the  corporation  or 
the  net  profits  arising  from  its  business  (General  Corpo- 
ration Law  of  New  Jersey,  section  30).  They  are  unlike 
our  statutes,  in  that  they  give  the  right  of  action  to  the 
stockholders,  severally  and  respectively,  to  the  full  amount 
of  any  loss  sustained.  Only  in  the  event  of  insolvency 
does  the  cause  of  action  belong  to  the  corporation  or  its 
receiver.  There  is  no  ciaim  that  this  corporation  is  insol- 
vent. Under  the  New  Jersey  statute,  therefore,  the 
right  of  action  is  in  the  stockholders.  The  question  to 
be  determined  here  is  whether  the  action  may  be  main- 
tained by  the  corporation  itself.  The  answer  depends 
upon  the  application  to  foreign  corporations  of  the  stat- 
utes of  New  York. 
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The  Stock  Corporation  Law  of  this  state  (Cons.  Laws, 
ch.  59,  section  28)  gives  to  a  corporation  or  its  creditors 
the  right  to  recover  the  full  amount  of  the  loss  sustained 
through  the  payment  of  dividends  except  from  surplus 
profits.  That  section,  if  it  stood  alone,  would  be  confined 
in  its  application  to  domestic  corporations  ( Vanderpoel  v. 
Gorman,  140  N.  Y:  503;  Lane  v.  Wheelwright,  69  Hun, 
ISO;  affd.  on  opinion  below,  143  X.  Y.  634).  But  it  does 
not  stand  alone.  By  section  70  of  the  same  act  the  legis- 
lature has  said:  "  Except  as  otherwise  provided  in  this 
chapter  the  officers,  directors  and  stockholders  of  a  foreign 
stock  corporation  transacting  business  in  this  state,  except 
moneyed  and  railroad  corporations,  shall  be  liable  under 
the  provisions  of  this  chapter,  in  the  same  manner  and 
to  the  same  extent  as  the  officers,  directors  and  stock- 
holders of  a  domestic  corporation,  for:  1.  The  making  of 
unauthorized  dividends;  2.  Unlawful  loans  to  stock- 
holders; 3.  Making  false  certificates,  reports  or  public 
notices;  4.  An  illegal  transfer  of  the  stock  and  property 
of  such  corporation,  when  it  is  insolvent  or  its  insolvency 
is  threatened;  5.  The  failure  to  file  an  annual  report. 
Such  liabilities  may  be  enforced  in  the  courts  of  this  state, 
in  the  same  manner  as  similar  liabilities  imposed  by  law 
upon  the  officers,  directors  and  stockholders  of  domestic 
corporations. "  Divergent  views  of  the  application  of  this 
statute  have  been  taken  in  the  court  below.  In  the 
view  of  a  majority  of  the  judges,  it  does  not  create  an 
independent  cause  of  action  for  an  offense  against  our 
laws;  it  does  not  even  give  the  corporation  the  right  to 
sue  for  an  offense  against  its  home  laws,  except  where 
the  corporation  has  the  like  right  in  the  home  courts;  it 
is  merely,  in  that  view,  a  declaration  that  rights  of 
action,  if  established  by  the  law  of  the  domicile,  may  be 
enforced  also  in  this  state,  but  only  by  the  same  persons 
who  could  enforce  them  in  the  home  state.  It  is  the 
declaration  of  a  rule  of  comity.  The  corporation,  it  is 
argued,  could  not  sue  in  New  Jersey,  for  there  the  right 
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of  action  is  in  the  stockholders,  and  because  it  has  no 
remedy  in  New  Jersey,  it  has  none  in  New  York.  If  the 
legislature,  in  enacting  section  7o  of  the  Stock  Corpora- 
tion Law,  has  merely  opened  our  courts  to  suitors  whose 
rights  and  remedies  are  shaped  by  the  New  Jersey  law, 
the  failure  of  this  action  follows. 

We  think  the  statute  is  broader  both  in  purpose  and 
in  effect.  At  the  outset,  we  put  aside  considerations  of 
the  legislature's  power  in  respect  of  foreign  corporations. 
We  shall  advert  to  those  considerations  later.  For  the 
moment,  we  are  concerned  solely  with  the  legislature's 
meaning.  Viewing  the  problem  solely  as  one  of  statu- 
tory construction,  we  think  the  answer  is  not  doubtful. 
The  legislature  meant  to  extend  to  foreign  corporations 
transacting  business  in  this  state  the  prohibitions  in 
respect  of  dividends  that  earlier  sections  of  the  same 
chapter  had  already  laid  on  domestic  corporations.  It 
meant  to  ordain  and  establish  an  offense  against  our  own 
laws,  and  not  merely  to  declare  that  there  should  be  a 
remedy  for  an  offense  against  the  home  laws.  "The 
officers,  directors,  and  stockholders  of  a  foreign  stock 
corporation  transacting  business  in  this  state,  except 
moneyed  and  railroad  corporations,  shall  be  liable  under 
the  provisions  of  this  chapter,  in  the  same  manner  and 
to  the  same  extent  as  the  officers,  directors  and  stockhold- 
ers of  a  domestic  corporation,"  for  the  following  acts  and 
omissions.  They  are  not  to  be  liable  under  the  laws  of 
their  domicile.  They  are  to  be  4k  liable  under  the  provi- 
sions of  this  chapter. "  There  is  more  than  the  declara- 
tion of  a  rule  of  comity  in  aid  of  foreign  liabilities.  There 
is  the  creation  of  a  new  duty  and  correspondingly  of  a 
new  right. 

This  meaning  becomes  the  more  obvious  when  we  note 
the  acts  and  omissions  from  which  liability  is  to  follow. 
Each  subdivision  of  section  70  extending  the  application 
of  our  statutes  to  foreign  corporations  relates  back  to  a 
like  prohibition  which  some  earlier  and  corresponding  sec- 
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tion  has  already  laid  upon  domestic  corporations.     The 
first  subdivision  imposes  liability  for   uthe  making  of 
unauthorized  dividends."    This  relates  back  to  section  28, 
which  prohibits  the  payment  of  dividends  out  of  capital. 
The  second  subdivision  imposes  liability  for  "unlawful 
loans  to  stockholders."    This  relates  back  to  section  29, 
which  declares  such  loans  illegal  when  made  by  domestic 
corporations.     The  third  subdivision  imposes  liability  for 
"making  false  certificates,  reports  or  public  notices." 
This  relates  back  to  section  35.     The  fourth  subdivision 
imposes  liability  for  u  an  illegal  transfer  of  the  stock  and 
property  of  such  corporation,  when  it  is  insolvent  or  its 
insolvency  is  imminent."    This  relates  back  to  section  66. 
The  fifth  subdivision  imposes  liability  for  "  the  failure  to 
file  an  annual  report."    This  relates  back  to  section  34. 
Each  of  these  subdivisions  was  intended  to  impose  an 
original  liability,  to  be  enforced  in  our  courts,  not  as  an 
offense  against  the  laws  of  another  state,  but  as  an  offense 
against  our  own  laws.    That  conclusion  is  again  confirmed 
when  we  consider  sections  of  the  Penal  Law  in  pari 
materia.     Section  664  makes  it  a  misdemeanor  for  direct- 
ors to  pay  dividends  not  earned  through  surplus  profits. 
Section  667  says  that  it  is  no  defense  that  the  corporation 
is  a  foreign  one  if  it  is  engaged  in  business  or  keeps  an 
office  therefor  in  this  state.     We  do  not  attempt  to  deter- 
mine the  effect  to  be  given  to  these  provisions  of  the  Penal 
Law.     We  refer  to  them  for  the  light  that  they  shed  on 
the  purpose  of  the  lawmakers.     Directors  of  a  foreign 
corporation  transacting  business  in  this  state  and  sued  in 
this  state  for  declaring  dividends  out  of  capital,  are  held, 
if  the  statute  be  valid,  for  an  offense  against  our  laws. 
We  come,  then,  to  the  question  of  power.     On  that 
question  the  argument  has  taken  a  wide  range,  yet  the 
decision,  when  confined  to  the  facts  of  the  case  at  hand, 
is  brought  within  a  narrow  compass.     As  long  as  a  for- 
eign corporation  keeps  away  from  this  state,  it  is  not  for 
us  to  say  what  it  may  do  or  not  do.     But  when  it  comes 
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into  this  state,  and  transacts  its  business  here,  it  must 
yield  obedience  to  our  laws  (Sinnott  v.  Hanan,  214  N.  Y. 
454,  458).  For  many  purposes  the  fiction  of  its  residence 
in  the  state  of  its  origin  must  then  be  disregarded  (Lock- 
wood  v.  U.  S.  Steel  Corp.,  209  N.  Y.  375,  385;  St.  Clair 
v.  Cox,  106  U.  S.  350,  355).  This  statute  makes  no 
attempt  to  regulate  foreign  corporations  while  they  keep 
within  their  domicile.  It  is  aimed  against  them  only 
while  they  elect  to  live  within  our  borders.  The  duty 
which  it  imposes  arises  only  when  they  come  to  us,  and 
ends  the  moment  that  they  leave  us.  Such  a  statute, 
however  phrased,  is  in  effect  a  condition  on  which  the 
right  to  do  business  within  the  state  depends  (St.  Clair 
v.  Cox,  106  U.  S.  350,  at  356;  People  v.  Fire  Assn. 
of  Philadelphia,  92  N.  Y.  311,  325,  326;  Horn  Silver 
Mining  Co.  v.  New  York,  143  U.  S.  305,  315;  Orient 
Ins.  Co.  v.  Daggs,  172  U.  S.  557,  566,  567).  A  foreign 
corporation  not  engaged  in  interstate  commerce  may  be 
excluded  altogether  (Phoenix  Mut.  Life  Ins.  Co.  v. 
McMaster,  237  U.  S.  63);  if  admitted,  it  may  be  sub- 
•  jected  to  conditions  (People  v.  Fire  Assn.  of  Philadelphia, 
supra  ;  Horn  Silver  Mining  Co.  v.  New  York,  143  U.  S. 
305,  315);  and  violation  of  a  condition  may  be  made  to 
impose  a  liability  on  the  directors  who  violate  it  (Thomas 
v.  Matthiessen,  232  U.  S.  221).  If  they  take  the  cor- 
poration out  of  the  state,  they  may  declare  dividends  as 
they  please.  If  they  elect  to  keep  it  with  us,  they  must 
not  lead  it  into  paths  of  ruin.  In  these  days,  when  count- 
less corporations,  organized  on  paper  in  neighboring  states, 
live  and  move  and  have  their  being  in  New  York,  a  sound 
public  policy  demands  that  our  legislature  be  invested  with 
this  measure  of  control.  If  the  control  is  irksome,  it  may 
be  avoided  by  leaving  us.  Even  if  the  prohibited  act  is  done 
in  the  home  state,  it  may  be  so  bound  up  in  its  results 
with  the  business  in  this  state  that  we  cannot  view  it 
with  indifference.  A  prohibition  which  lasts  while  busi- 
ness within  the  state  continues,  and  may  be  escaped  when 
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business  within  the  state  is  stopped,  is,  in  effect,  a  condi- 
tion imposed  on  the  right  to  do  business,  and  nothing  more. 
It  is  one  of  the  terms  to  which  submission  is  required 
while  the  right  is  enjoyed.  There  is  no  difference  in 
meaning  between  a  statute  aimed  against  k<  a  foreign 
stock  corporation  transacting  business  in  this  state" 
and  one  aimed  against  "a  foreign  stock  corporation^/ 
it  transacts  business  in  this  State/'  The  same  point  was 
involved  in  Horn  Silver  Mining  Co.  v.  New  York  (supra). 
In  that  case  the  court  considered  a  statute  imposing  a  tax 
upon  the  corporate  franchise  or  business  of  foreign  corpo- 
rations doing  business  in  New  York  to  l)e  computed  by  a 
percentage  on  the  entire  capital  stock.  The  objection 
was  urged  that  the  tax  was  not  a  license  fee;  that  it  was 
a  tax  on  property;  and  that  it  was  void  because  laid  upon 
property  not  within  the  state.  The  court  held  that  the 
distinction  between  license  fees  and  taxes  on  property  did 
not  affect  the  validity  of  the  tax.  4*  However  it  may  be 
regarded,  it  is  the  condition  upon  which  a  foreign  corpora- 
tion can  do  business  in  the  State,  and  in  doing  such  busi- 
ness it  puts  itself  under  the  law  of  the  State,  however 
that  may  be  characterized."  (See  also:  Orient  Ins.  Co. 
v.  Daggs,  supra  ;  St.  Clair  v.  Cox,  supra  ;  People  v.  Fire 
Assn.  of  Philadelphia,  supra;  Southern  Ry.  Co.  v. 
Greene,  216  U.  S.  4oo,  415.)  It  is  to  l>e  remembered  that 
section  70  of  the  Stock  Corporation  Law  was  in  force  when 
the  plaintiff  corporation  came  into  this  state  (L.  1S*)7, 
ch.  384,  section  4).  Terms  imposed  upon  a  foreign  cor- 
poration after  it  has  already  established  itself  here  with 
the  sanction  of  our  laws  involve  at  times  other  difficulties, 
which  need  not  be  considered  now  (Smdhern  Ry.  Co.  v. 
Greene,  supra). 

We  hold,  therefore,  that  directors  of  a  foreign  corpora- 
tion transacting  business  in  this  state  and  subjecting 
itself  to  thq  conditions  established  by  our  laws,  may  be 
charged  with  liability  if  tjiey  declare  dividends  from 
capital.     To  whom  the  right  to  enforce  that  liability  may 
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be  given  is,  however,  another  question.  We  have  no 
doubt  that  it  may  be  given  to  creditors  who  have  dealt 
with  the  corporation  here  {Thomas  v.  Matthiessen,  232 
U.  S.  221).  This  statute  goes  farther;  it  not  only  imposes 
the  condition  and  establishes  the  offense,  but  it  under- 
takes to  give  the  cause  of  action  to  the  foreign  corpora- 
tion itself.  The  defendant  insists  that  this  may  not  be 
done.  The  corporation  itself,  according  to  the  defend- 
ant's argument,  may  not  be  invested  by  our  law  with  a 
cause  of  action  against  its  own  directors.  Whether  there 
would  be  any  force  in  that  view  if  the  act  prohibited  here 
were  one  commanded  or  even  sanctioned  by  the  law  of 
the  domicile,  we  need  not  now  inquire.  We  think  there 
is  no  force  in  it  where  the  prohibited  act  is  illegal  in  both 
states.  The  state  of  New  Jersey  prohibits  the  declara- 
tion of  dividends  out  of  capital,  and  gives  a  remedy  to 
the  stockholders;  the  state  of  New  York  prohibits  the 
same  act,  and  gives  a  remedy  to  the  corporation.  We 
reinforce  the  prohibition  of  the  law  of  the  domicile  by  a 
new  sanction  and  a  new  remedy.  The  corporate  capacity 
to  sue  is  given  to  a  corporation  by  the  law  of  its  crea- 
tion; but  the  capacity  to  sue  existing,  rights  of  action 
unknown  to  the  law  of  the  domicile  may  be  enforced  by 
corporations  as  by  other  suitors  when  they  move  into 
another  state.  The  plaintiff  is  given  capacity  to  sue  by 
the  law  of  New  Jersey.  The  law  of  this  state  creates  a 
cause  of  action  in  its  favor;  and  in  suing,  it  does  not 
transcend,  it  exercises,  the  powers  given  to  it  by  its 
charter.  That  New  Jersey  gives  the  right  of  action  in 
like  circumstances  to  the  stockholders,  is  not  equivalent 
to  a  denial  to  the  corporation  of  capacity  to  enforce  a 
like  right  of  action  in  the  courts  of  another  forum.  There 
is  no  risk  that  the  directors  will  be  made  to  pay  the  same 
damages  twice.  Whatever  is  paid  under  a  judgment  in 
this  action,  will  mitigate  to  an  equivalent  extent  the 
damages  recoverable  in  another  action  by  the  stock- 
holders (General  Rubber  Co.  v.  Benedict,  215  N.  Y.  18). 
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It  will  have  the  same  effect  as  a  voluntary  restoration  of 
the  depleted  capital.  We  think  the  legislature  had  the 
power  to  make  the  wrongful  act  of  the  directors  an 
offense  against  our  laws,  and  to  give  the  right  of  action 
to  the  corporation  itself. 

The  order  should  be  reversed,  with  costs  in  all  courts, 
and  the  question  certified  answered  in  the  affirmative. 

WlLLARD   BARTLETT,    Ch.  J.,  HlSCOCK,     COLLIN,   OUD- 

deback,  Hogan  and  Seabury,  JJ.,  concur. 
Order  reversed. 


In  the  Matter  of  the  Application  of  the  City  of  New 
York,  Respondent,  Relative  to  Acquiring  Title  to  Lands 
Required  for  the  Opening  of  Main  Street  in  the  Borough 
of  The  Bronx. 

Arabella  D.  Huntington,  Appellant. 

Condemnation  proceedings  —  lands  under  water  subject  to  pub- 
lic eaaement  of  passage  from  high-water  line  to  navigable  waters 
— when  such  easement  does  not  preclude  right  of  owner  to  sub- 
stantial damages  when  lands  under  water  are  taken  by  munici- 
pality in  condemnation  proceedings. 

1.  Where  a  perpetual  right  of  way  exists  in  favor  of  the  public 
between  the  terminus  of  a  street  at  the  high- water  line  of  navigable 
tidal  waters  and  those  waters,  the  public  has  a  right  of  passage  over 
the  place  where  the  land,  highway  and  the  navigable  waters  meet. 
Such  an  easement  is  not  extended  by  a  structure  placed  upon  the 
land  under  the  waters  and  not  substantially  interrupting  the  pas- 
sage between  the  street  and  the  water.  The  public  has,  however, 
the  easement  of  passage  merely  and  cannot,  in  appropriating  it  or 
exercising  it,  destroy  or  seize  without  compensation  other  or  addi- 
tional property  rights. 

2.  Appellant  is  the  owner,  by  mesne  conveyances  from  a  royal 
grant,  of  lands  under  the  navigable  waters  of  Long  Island  Sound, 
extending  four  hundred  feet  from  high- water  mark  at  the  foot  of  a 
public  street  upon  City  Island  in  the  city  of  New  York,  subject,  by 
reservation  contained  in  the  grant,  to  the  right  of  the  public  ancJ 
the  upland  owners  to  use  the  premises  for  the  purposes  of  fishing, 
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navigation,  anchorage  and  access  to  and  from  the  shore  until  wharfs 
and  buildings  should  be  erected  thereon  and  to  use  for  such  pur- 
poses all  parts  of  the  premises  at  any  time  not  occupied  by  such 
structures.  The  city  seeks  to  acquire  the  title  in  fee  simple  to  such 
lands  under  water  in  condemnation  proceedings  and  nominal  dam- 
ages, merely,  have  been  awarded  upon  the  ground  that  the  owner- 
ship of  such  lands  under  water  is  and  always  has  been  subject,  as 
matter  of  law,  to  the  right  of  the  public  to  travel  over  them  for  the 
purpose  of  passing  to  and  fro  between  a  public  street  and  the 
navigable  waters,  and,  hence,  that  the  acquisition  of  the  titles  to 
the  lands  under  water  is  not  an  injury  to  the  appellant.  Held, 
error;  that  the  public  right  of  traveling  over  the  lands  in  question 
did  not  exhaust  or  annihilate  the  uses  of  which  they  were  capable 
or  the  property  rights  inherent  in  the  ownership  of  them;  that  such 
rights  are  private  property  protected  by  the  relevant  constitutional 
provisions;  that  the  appellant  is  entitled  to  substantial  damages, 
and  that  the  order  affirming  the  present  award  should  be  reversed 
and  the  proceedings  remitted  to  the  commissioners  to  award  the 
appellant  damages  in  accordance  with  this  opinion. 

Matter  of  City  of  New  York  {Main  St.),  163  App.  l)iv.  401, 
reversed. 

(Argued  May  27,  1015;  decided  October  12,  1915.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
July  10,  1914,  which  affirmed  an  order  of  Special  Term 
confirming  the  report  of  commissioners  of  estimate  and 
appraisal  in  a  proceeding  to  acquire  land  for  street 
purposes. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Herbert  Parsons,  Albert  Southard  Wright  and  Tomp- 
kins Mcllvaine  for  appellant.  Prior  to  this  proceeding 
appellant  had  valuable  property  rights  in  parcels  222 
and  222A.  {Fanning  v.  Osborns,  102  N.  Y.  441;  Mott  v. 
Mayor,  etc.,  2  Hill,  263;  Paige  v.  City  of  Schenectady, 
178  N.  Y.  Ill;  Buffalo  v.  Lackawanna,  190  N.  Y.  84; 
Verplanckv.  Mayor,  etc.,  2  Edw.  Ch.  220;  Steers  v.  City 
of  Brooklyn,  101  N.  Y.  51;  J  own  of  Brookhaven  v. 
Smith,  188  N.  Y.  74;  Be  Lancey  v.  Piepgras,  138  N.  Y. 
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26;  Bedlow  v.  N.  Y.  F.  D.  D.  Co.,  112  N.  Y.  285.)  The 
Palmer  grant  contains  no  provision  which  expressly  or 
by  implication  would  have  prevented  appellant  prior  to 
this  proceeding  from  collecting  wharfage  for  the  use  of 
any  dock  at  the  foot  of  Main  street.  It  conveyed  the  fee 
to  the  lands  under  water  at  Belden  point,  subject  only  to 
such  public  rights  as  were  therein  expressly  reserved. 
(De  Lancey  v.  Piepgras,  138  N.  Y.  26;  Huntington  v. 
Havens,  5  Johns.  Ch.  22;  Augustus  v.  Graves,  9  Barb. 
595;  Tate  v.  Clement,  176  Penn.  St.  550;  Haight  v. 
Keokuk,  4  Iowa,  199;  Corbin  v.  Healy,  20  Pick.  514; 
Sumner  v.  Williams,  8  Mass.  162;  Barnett  v.  Barnett, 
104  Cal.  298;  Doherty  v.  Matsell,  119  N.  Y.  646;  District 
v.  Robinson,  180  U.  S.  92.)  The  right  of  wharfage  of 
which  appellant  has  been  divested  by  this  proceeding  is 
such  a  valuable  property  right  as  entitles  her  under  the 
Constitution  to  full  and  just  compensation.  {City  of 
Syracuse  v.  Stacy,  45  App.  Div.  249;  Langdon  v. 
Mayor,  etc.,  59  Hun,  434;  Boom  ComjKtny  v.  Patterson, 
98  U.  S.  403;  Saner  v.  City  of  New  York,  180  N.  Y.  27; 
Langdon  v.  Mayor,  etc.,  93  N.  Y.  129;  Williams  v. 
Mayor,  etc.,  105  N.  Y.  419;  Matter  of  City  of  New 
York  (Speedway  Case),  16S  N.  Y.  134;  Steers  v.  City  of 
Brooklyn,  101  N.  Y.  51;  Sage  v.  Mayor,  etc.,  154  N.  Y. 
61;  Lewis  v.  Briggs,  198  N.  Y.  287.)  The  city  of  New 
York  never  prior  to  this  proceeding  had  the  right  to  build 
a  dock  or  any  other  structure  below  high-water  mark  at 
the  foot  of  Main  street.  The  pier  which  it  did  build  in 
1900  constituted  a  wrongful  trespass.  {Johnson  v.  Bar- 
ret, Aleyn,  10;  Bullstrode  v.  Hall,  1  Siderfin,  14s;  Kirby 
v.  Gibbs,  2  Keble,  294;  Whitaker  v.  T17.se,  2  Keble,  759; 
Attorney-General  v.  Farmen,  2  Lev.  171;  Blundell  v. 
Caiterall,  5  B.  &  Aid.  268;  Attorney-General  v.  Par- 
meter,  10  Price,  378;  Attorney-General  v.  Terry,  L.  R. 
[9  Ch.]  425;  Attorney-General  v.  Richards,  2  Anstr.  603; 
Totvn  of  Brookhaven  v.  Smith,  188  N.  Y.  74;  Sauer  v. 
City  of  New  York.  206  U.  S.  536.) 
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Frank  L.  Polk,  Corporation  Counsel  (Joel  J.  Squier 
and  James  Regan  Fitz  Gerald  of  counsel),  for  respond- 
ent. The  royal  grant  of  1763  to  Palmer  contemplated 
and  intended  that  the  streets  shown  on  the  map  made  by 
Colden,  surveyor-general,  should  extend  to  the  navigable 
waters  of  the  sound,  or  at  least  to  the  extremity  of  the 
grant.  (De  Lancey  v.  Piepgras,  138  N.  Y.  26;  People 
v.  Lambier,  5  Denio,  9;  City  of  Buffalo  v.  D.,  L.  &  W. 
R.  R.  Co.,  190  N.  Y.  84;  Matter  of  City  of  Brooklyn,  73 
N.  Y.  179;  Steers  v.  City  of  Brooklyn,  101  N.  Y.  51; 
Knickerbocker  Ice  Co.  v.  F.  S.  S.  R.  R.  Co.,  85  App. 
Div.  530;  176  N.  Y.  408.)  Neither  appellant  nor  her 
grantor  acquired  any  rights  in  the  dock  at  the  foot  of 
Main  street.  (Matter  of  N.  V.  C.  &  H.  R.  R.  R.  Co., 
77  N.  Y.  248;  Taylor  v.  A.  M.  Ins.  Co.,  37  N.  Y.  275; 
Gould  on  Waters  [3d  ed.],  201;  Backus  v.  Detroit,  49 
Mich.  110;  McMurrayv.  Baltimore,  54  Md.  103;  Barney 
v.  Keokuk,  94  U.  S.  324;  Haight  v.  Keokuk,  4  Iowa, 
199;  Dillon  on  Mun.  Corp.  [5th  ed.J  §§  264,  271;  People 
ex  rel.  Burnham  v.  Jones,  112  N.  Y.  597;  Mayor  v. 
Hart,  95  N.  Y.  443;  People  v.  Canal  Commissioners,  33 
N.  Y.  461;  Lewis  B.  P.  O.  Co.  v.  Briggs,  198 N.  Y.  287.) 

Collin,  J.  The  present  proceeding  was  instituted, 
under  statutory  authority,  for  the  purpose  of  acquiring, 
in  eminent  domain,  the  title  in  fee  simple  to  lands  of 
(among  others)  Arabella  D.  Huntington,  the  appellant 
here,  to  be  used  in  widening  and  extending  a  public 
street,  styled  Main  street  (City  Island)  of  the  city  of  New 
York.  The  decisions  thus  far  made  in  it,  while  awarding 
the  appellant  substantial  damages  for  certain  parcels  of 
her  lands,  have  awarded  nominal  damages  merely,  and 
not  substantial  damages,  for  two  parcels  acquired,  upon 
the  ground  that  the  ownership  of  the  plaintiff  is  and 
always  has  been  subject,  as  matter  of  law,  to  the  right  of 
the  public  to  travel  over  them  for  the  purposes  of  passing 
to  and  fro  between  Main  street  and  the  navigable  waters 
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of  Long  Island  Sound,  and  the  acquisition  of  the  titles  to 
them  for  the  street  purposes  was  not  an  injury  to  the 
appellant.  Her  alleged  grievance  is  based  upon  such 
conclusion. 

For  time  out  of  mind  Main  street  had  existed  as  a 
public  highway  from  the  bridge  connecting  the  northern 
shore  of  City  Island  with  the  mainland  to  the  southern 
extremity  of  the  island.  The  city  of  New  York  through 
this  proceeding  has  extended  it  southerly  through  the 
lands  of  appellant  for  a  considerable  distance  under  the 
waters  of  Long  Island  Sound.  One  of  the  two  parcels, 
to  which  this  appeal  relates,  constitutes  the  southerly  end 
of  the  street  as  it  was  at  the  commencement  of  this  pro- 
ceeding and  extends  southerly  from  an  old  sea  wall 
through  the  distance  of  about  thirty-five  feet  to  the  high- 
water  line  of  the  north  shore  of  Long  Island  Sound.  The 
second  parcel  extends  southerly  from  the  first  or  f ronr  the 
high- water  line,  in  the  width  of  the  street  as  it  formerly 
existed,  through  a  considerable  distance  under  the  waters 
of  the  sound.  As  already  stated,  the  city  of  New  York 
has  taken  unto  itself  the  title  in  fee  to  those  lands  with- 
out payment  to  the  appellant  of  sul)stantial  compensation. 

We  will  first  consider  the  reasons  stated  by  the  respond- 
ent as  justifying  the  determination  of  which  the  appellant 
complains. 

The  respondent,  deeming  it  established  that  the  southern 
terminus  of  the  former  Main  street  was  at  the  high -water 
line,  asserts  that  the  claim  of  the  appellant  to  substantial 
compensation  must  rest  solely  upon  the  taking  of  the  land 
under  water  and  yet  cannot  there  rest  because  her  owner- 
ship was  subject  to  the  right  held  by  the  people  of  con- 
structing a  highway  or  street  upon  or  over  it;  that  such 
right  of  the  people  is  based  upon  the  alleged  fact  that  the 
title  of  the  plaintiff  in  its  origination  through  a  royal 
grant  in  1763  was  expressly  subjected  to  such  right. 

The  royal  grant  of  1 763  conveyed  to  Benjamin  Palmer, 
his  heirs  and  assigns,  in  consideration  of  a  sum  to  be 
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annually  paid,  the  lands  "  under  the  Water  round  the 
East  Side,  South  end  and  Part  of  the  West  side  "  of  City 
(then  Miniford's)  Island,  and  being  in  every  part  of  the 
breadth  from  the  common  high-water  mark,  four  hundred 
feet  into  the  sound,  "  together  with  all  and  singular  the 
Benefits,  Liberties,  Privileges,  Ways,  Waters,  Water 
Courses,  Easements,  Wharfs,  Keys,  Profits,  Heredita- 
ments, and  appurtenances  to  the  same  or  any  part 
thereof,  belonging  or  in  any  wise  appertaining  or  that 
can  in  any  Wise  thereon  or  therewith  be  had  made  or 
used  or  enjoyed.  And  also  All  our  Estate,  Right,  Title% 
Interest,  Benefit,  Claim  and  Demand  whatsoever  of  in 
and  to  the  same  and  every  Part  and  parcel  thereof  And 
the  Reversion  and  Reversions  Remainder  and  Remainders, 
Rents,  Issues  and  Profits  of  the  same  and  of  every  Part 
and  Parcel  thereof.  To  have  and  to  hold  all  and  singu- 
lar the  said  Tract  and  Space  of  Ground  Soil  and  Prem- 
ises above  granted,  ratified  and  Confirmed  or  meant, 
mentioned  or  intended  so  to  be  and  every  part  and  parcel 
thereof  with  the  appurtenances  unto  him  the  said  Benja- 
min Palmer  his  heirs  and  assigns  to  the  sole  and  only 
proper  use,  benefit  and  behoof  of  him  the  said  Benjamin 
Palmer,  his  heirs  and  assigns  forever;  *  *  *  .  pro- 
vided, always,  and  upon  this  condition,  nevertheless,  that 
if  the  said  Benjamin  Palmer,  his  heirs  or  assigns  or  any 
of  them  or  any  other  person  or  persons  by  his,  their  or 
any  of  their  privity,  consent  or  procurement  shall  at  any 
time  or  times  hereafter,  make,  erect  or  build,  any  wharfs, 
docks,  or  any  other  building  or  thing  whatsoever,  on  the 
premises  hereby  granted  or  on  any  part  thereof,  so  as  in 
any  manner  to  obstruct,  hurt  or  prejudice  the  navigation 
of  the  said  Sound  or  East  River,  or  to  make  the  same  at 
any  time  or  times  less  commodious  or  safe  for  any  ships 
or  vessels  whatsoever  to  pass  or  repass  or  be  navigated  in 
the  said  East  River  or  Sound,  that  then  and  in  such  case 
this,  our  present  grant  shall  cease  and  be  absolutely  null 
and  void,  and  the  premises  hereby  granted  shall  again  be 
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vested  in  us,  our  heirs  and  successors  as  fully  and  abso- 
lutely as  if  this,  our  grant,  had  not  been  made  provided 
also  further  and  we  do  hereby  declare  our  Royal  Will  and 
Pleasure  is,  that  nothing  in  these  presents  contained  shall 
extend  or  be  construed  to  extend  to  any  Time  or  Times 
hereafter  to  prohibit  or  in  any  wise  deprive  prejudice 
exclude  or  hinder  any  Person  or  Persons  whatsoever  from 
any  Right,  Liberty  or  Privilege  which  he  or  they  might 
lawfully  enjoy  before  the  Granting  these  our  Letters 
Patent  in  Bringing  to  and  anchoring  any  Ship  Boat  or 
Vessel  on  the  Premises  hereby  granted  or  Fishing  on  the 
same  Nor  from  any  other  Right,  Liberty  or  Privilege 
which  he  or  they  might  legally  have  enjoyed  as 
aforesaid  Except  only  on  such  Part  and  Parts  of  the 
premises  hereby  granted  as  shall  at  such  Time  or  Times 
be  covered  with  Wharfs  or  other  Buildings  erected 
thereon  by  the  said  Benjamin  Palmer  his  Heirs  or 
Assigns  or  some  or  one  of  them  hereby  reserving  to  us 
our  Heirs  and  Successors  and  to  all  other  Persons  what- 
soever, at  all  Times  and  Times  hereafter  All  the  said 
Powers,  Liberties,  Rights  and  Privileges  in  every  Part 
of  the  Premises  hereby  granted  not  covered  with  Wharfs 
or  Buildings  as  aforesaid  as  fully  as  if  this,  our  Grant 
had  not  been  made."  In  the  course  of  the  years,  a 
default  in  the  payment  of  the  sum  to  be  annually  paid 
as  stipulated  occurred  and  the  state  of  New  York  as  the 
constitutional  successor  of  the  crown  in  the  right  to  the 
quit-rent  sold  and  granted  to  the  purchaser,  Elias  D. 
Hunter,  the  title  conveyed  by  the  royal  grant  and  which 
was  considered  and  defined  by  us  in  De  Lancey  v.  Piep- 
gras  (138  N.  Y.  26).  We  there  held  that  the  grant 
vested  in  Palmer  the  lands  it  described,  subject  to  for- 
feiture for  a  failure  to  pay  the  sum  reserved;  that  the 
state  validly  had  enforced  the  forfeiture  and  its  grantee 
thereunder  received  the  property  which  the  crown  granted 
to  Palmer,  namely,  the  fee  subject  to  the  reservation  to 
the  public  and  to  the  upland  owners  of  the  right  to  use 
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the  premises  for  the  purposes  of  fishing,  navigation, 
anchorage  and  access  to  and  from  the  island  until  wharfs 
and  buildings  had  been  erected  thereon,  and  to  use  for 
such  purposes  all  parts  of  the  premises  at  any  time,  not 
occupied  by  such  structures.  Such  was  the  title  of  the 
appellant.  It  is  clear  that  the  acquisition  by  the  city  of 
the  fee  of  the  lands  by  which  the  appellant  as  owner  or 
proprietor  is  expelled  from  the  present  and  future  posses- 
sion and  occupation  of  them  and  deprived  of  the  right, 
secured  by  the  terms  of  the  grant  as  well  as  by  the  com- 
mon law,  to  use  them  in  any  manner  or  for  any  purpose 
consistent  with  the  common  or  public  rights  of  navigation, 
anchorage  and  fishery,  is  not  within  the  reservation. 

The  respondent,  however,  expressly  brings  under  our 
consideration  the  recitals  of  the  grant  and  argues  that 
we  should  now  hold,  as  a  matter  of  law,  from  its  entire 
contents  that  it  intended  and  effected  that  all  streets,  of 
which  the  Main  street  was  probably  one,  then  laid  out 
in  fact  or  upon  the  map  referred  to  in  the  grant  should 
be  deemed  extended,  actually  or  potentially  by  it,  to  the 
exterior  line  of  the  lands  granted  or  at  least  to  the  point 
of  navigation.  It  recites  that  many  persons  styling  them- 
selves proprietors  of  Miniford's  (City)  Island  by  a  petition 
presented  to  the  royal  governor  represented  (among  other 
things)  that  they  had  at  a  considerable  expense  procured 
the  island  to  be  surveyed  and  laid  out  in  the  form  of  a 
town  which  they  proposed  to  erect  thereon,  but  in  order 
to  render  it  regular  and  uniform,  and  to  add  to  its  con- 
venience and  accommodation  for  future  inhabitants  they 
had  been  under  a  necessity  of  introducing  into  the  plan 
in  many  parts  around  the  island  certain  lands  under  water, 
the  obtaining  of  a  grant  whereof  was  highly  essential  to 
enable  them  to  effect  a  settlement  thereon  in  any  degree 
advantageous  and  they  ' '  therefore  humbly  prayed  our  Let- 
ters Patent  unto  the  said  Benjamin  Palmer  his  Heirs  and 
Assigns  forever  for  "  the  grant  as  made.  The  map  referred 
to  in   the  grant  portrays   the  island  laid  out  in  blocks 
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bounded  by  streets  extending  to  the  high-water  line,  and 
portrays  the  exterior  line  of  the  lands  granted.  Indorsed 
upon  it  is  the  certificate  of  the  surveyor,  the  contents 
of  which  are  weightless  in  this  discussion.  The  recitals 
will  undoubtedly  suggest  to  different  minds  different 
reasons  or  intentions  in  petitioning  for  the  grant  to  Palmer. 
We  are  not  free  to  attempt  to  prove  one  more  probable  or 
forceful  than  another.  The  grant  is  expressed  and  exe- 
cuted in  language  clear  and  certain.  The  title  and  inter- 
est it  conveyed  was  to  Palmer,  his  heirs  and  assigns.  It 
neither  created  nor  expressed  any  trust  relation  or  obliga- 
tion upon  his  or  their  parts.  It  by  its  terms  vests  in  the 
grantee  the  legal  and  beneficial  title  and  enjoyment  of  the 
subject  of  the  grant  and  we  may  not  by  interpretation 
add  to  or  subtract  from  its  effects.  It  evidences  notable 
skill  and  intelligence  in  its  preparation,  and  the  rights 
reserved  are  set  forth  explicitly  and  with  certainty.  The 
argument  of  respondent  cannot  prevail.  A  recital  can- 
not control  or  vary  the  effect  of  the  plain  words  of  the 
granting  part  of  the  deed. 

The  respondent  further  asserts  that  because  Main 
street  terminated  at  the  high- water  line  of  the  navigable 
waters  of  the  sound  the  lands  under  water  contiguous  to 
the  street  terminus  were,  under  the  common  law  of  the 
state  of  New  York,  subject  to  the  easement  essential  to  a 
public  highway.  The  authorities  cited  by  the  respondent 
sustain  the  assertion  with  sound  and  convincing  rea- 
sons. A  perpetual  right  of  way  exists  in  favor  of  the  pub- 
lic between  the  terminus  of  a  street  at  the  high- water  line 
of  navigable  tidal  waters  and  those  waters.  The  public 
had  a  right  to  pass  directly  from  the  street  to  the  sound 
and  from  the  sound  to  the  street  —  a  right  of  passage 
over  the  place  where  the  land  highway  and  navigable 
waters  meet.  Whenever  under  lawful  ownership  or 
authority  the  waters  bounding  the  end  of  a  street  are  dis- 
placed by  earth  or  other  filling,  or  a  wharf  or  structure  is 
built  out  from  the  street  into  the  waters,  the  easement  of 
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the  street  is  extended  by  operation  of  law  to  the  end  of  the 
filling  or  the  structure.  {People  v.  Lambier,  5  Denio,  9; 
Knickerbocker  Ice  Co.  v.  Forty-second  St.  &  O.  St.  F. 
B.  B.  Co.,  176  N.  Y.  408;  Matter  of  City  of  Brooklyn, 
73  N.  Y.  179;  City  of  Buffalo  v.  ZX,  L.  &  W.  R.  B.  Co., 
190  N.  Y.  S4.)  The  public  have  this  easement  of  passage 
merely  and  cannot  in  appropriating  or  exercising  it 
destroy  or  seize  without  compensation  other  or  additional 
property  rights.  In  the  present  case  the  city  of  New  York 
in  1900  constructed  a  wharf  or  pier  from  the  sea  wall, 
thirty-five  feet  or  thereabouts  inland  from  the  high-water 
line  southerly  along  the  street  to  the  high- water  line, 
thence  into  the  sound  upon  the  appellant's  lands  through 
the  distance  of  about  three  hundred  and  fifty-five  feet. 
The  right,  authority  or  conditions  under  which  the  con- 
struction was  effected  are  not  disclosed.  In  the  absence 
of  evidence,  we  may  assume  it  was  with  the  consent  or 
acquiescence  of  the  appellant  or  a  predecessor  in  title. 
Through  the  distance  from  its  inland  end  to  the  line 
delimiting  Main  street  as  extended  southerly  by  this  pro- 
ceeding, it  is  of  the  width  of  the  old  Main  street.  Under 
the  principle  stated  and  the  authorities  cited,  the  pub- 
lic had  the  right  to  travel  over  it.  The  appellant  seeks 
to  defeat  this  conclusion  by  the  fact  that  the  appellant 
and  not  the  people  owned  the  fee  to  the  bed  of  Main  street 
and  the  appurtenant  riparian  rights,  one  of  which  was  to 
wharf  out  to  navigable  water.  The  fact  is  immaterial. 
The  right  of  the  public  to  pass  along  the  pier  or  wharf, 
as  the  highway  connecting  the  land  and  the  water,  is 
referable  to  and  within  the  right  of  navigating  the 
waters  of  the  sound  subject  to  which  the  riparian  rights 
existed.  Under  the  view  we  have  here  taken,  it  is  unnec- 
essary to  consider  the  additional  claim  of  respondent 
that  by  virtue  of  the  facts  proven  the  public,  through 
prescriptive  right  or  adverse  possession,  had  the  right  to 
use  the  pier  or  wharf  as  a  highway. 
The  public  right  of  traveling  over  the  two  parcels  did 
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not  exhaust  or  annihilate  the  uses  of  which  they  were 
capable  or  the  property  rights  inherent  in  the  ownership 
of  them.  Inasmuch  as  the  two  parcels  are  under  the  own- 
ership of  the  appellant,  it  is  unnecessary  to  fix  with  accu- 
racy and  precision  the  ownership  of  either  as  the  source  of 
those  rights.  Different  ownerships  of  them  might  give 
rise  to  conflicting  claims.  The  appellant  owned  the  right, 
which  was  transferable,  to  devote  the  land  under  water 
to  any  use  which  the  legislature  of  the  state  or  the  Fed- 
eral congress  did  not  declare  an  interference  with  naviga- 
tion or  fishing  or  which,  in  case  it  destroyed  the  then 
existing  connection  of  the  street  and  the  water,  continued 
the  easement  of  Main  street  to  the  water.  The  easement 
of  a  street  terminating  at  the  high- water  line  of  naviga- 
ble waters  is  not  extended  by  a  structure  placed  upon  the 
land  under  the  waters  and  not  substantially  interrupting 
passage  between  the  street  and  the  water.  As  already 
stated,  the  title  of  the  appellant  to  the  parcel  under  water 
had  as  its  source  a  conveyance  by  the  crown  through  a  royal 
governor.  By  the  terras  of  the  conveyance  it  was  in  fee 
simple  and  vested  in  the  individual,  Palmer.  It  was  in 
no  sense  public,  and  therein  was  it  fundamentally  unlike 
that  vested  in  the  town  of  Brookhaven  in  Town  of  Brook- 
haven  v.  Smith  (188  N.  Y.  74).  The  right  of  the  public 
in  the  lands  here  involved  (except  the  rights  of  naviga- 
tion and  fishing)  arose  under  the  common  law  of  the  state 
which  we  deem  applicable  to  the  present  condition,  from 
the  meeting  of  the  street  and  the  water,  and  was  that  of 
passing  from  the  land  highway  to  the  water  highway  and 
from  the  water  highway  to  the  land  highway.  That  right 
was  not  inconsistent  with  that  of  the  appellant  to  use 
them  for  other  purposes.  (Steers  v.  City  of  Brooklyn, 
101  N.  Y.  51.)  The  title  of  the  appellant  vested  in  her 
the  right,  subject  to  state  and  Federal  interference  as 
stated,  to  use  the  parcel  of  land  under  the  waters  for  any 
and  all  purposes  which  did  not  bar  the  people  from  reach- 
ing the  waters  of  the  sound  from  the  terminus  of  Main 
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street  or  the  street  from  the  waters  of  the  sound,  and  the 
further  right  to  so  use  them  free  from  such  restriction 
whenever,  if  ever,  the  street  should  be  abandoned  or  dis- 
continued. The  right  was  private  property  protected  by 
the  relevant  constitutional  provisions. 

The  wharf  or  pier  constructed  by  the  city  of  New  York 
was  affixed  to  the  lands  under  water  by  piles.  In  the 
absence  of  proof,  it,  presumptively,  was  the  property  of 
appellant,  removable  and  salable  by  her.  The  people 
acquired  through  its  construction  under  the  mere  acquies- 
cence of  the  owner  of  the  lands  beneath  neither  the  owner- 
ship of  it  nor  the  right  to  its  continued  existence.  It  was 
not  a  natural  accretion,  but  an  artificial  structure  not 
intended  by  the  owner  and  not  accepted  by  the  people  as 
a  street.  The  appellant  or  her  predecessor  in  title  at  any 
time  could  by  its  removal  have  restored  the  former  meet- 
ing of  the  street  and  the  water.  The  city  has  deprived 
the  appellant  of  and  must  justly  compensate  her  for  it. 

The  reconsideration  which  must  be  had  in  the  proceed- 
ing may  bring  into  the  record  proof  of  additional  facts. 

The  ruling  of  the  commissioners  of  estimate  and 
appraisal  that  the  parcels  were  dedicated  to  public  use 
because  incumbered  by  the  easement  in  favor  of  the  public 
Vvas  erroneous. 

The  order  of  the  Appellate  Division  should  be  reversed 
and  the  proceeding  remitted  to  the  commissioners  to 
award  the  appellant  damages  in  accordance  with  the  fore- 
going views,  with  the  costs  of  the  appeal  in  the  Appellate 
Division  and  the  appeal  in  this  court. 

WlLLARD    BARTLETT,     Ch.    J.,    HlSCOCK,    ClJDDEBACK, 

Hog  an,  Cardozo  and  Seabury,  JJ.,  concur. 
Order  reversed,  etc. 
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In  the  Matter  of  the  Transfer  Tax  upon  the  Estate  of 
Josephine  Slosson,  Deceased. 

Harris  D.  Colt,  as  Executor,  et  al.,  Appellants;  The 
Comptroller  of  the  State  of  New  York,  Respondent. 

Tax  —  will  probated  before  enactment  of  statute  imposing  a 
transfer  tax  — will  creating  life  estate  and  empowering  bene- 
ficiary to  bequeath  estate  —  when  children  of  beneficiary  may 
take  under  original  will  instead  of  will  of  beneficiary  and  thus 
escape  payment  of  transfer  tax. 

A  will,  probated  before  the  enactment  of  the  statute  imposing  a 
transfer  tax,  created  a  trust  estate  and  gave  the  beneficiary  the 
power  to  dispose  of  the  estate  by  her  will  and  provided  that  in 
default  of  any  will  of  the  beneficiary  the  trustees  should  pay  the 
estate  to  those  who  would  receive  it  had  the  beneficiary  died  intes- 
tate and  its  owner.  The  will  of  the  beneficiary  gave  part  of  the 
estate  to  her  children,  who  would  have  taken  under  the  will  creat- 
ing the  trust  estate  in  default  of  a  will  by  the  beneficiary,  and  the 
remainder  to  persons  who  would  not  have  so  taken.  Held,  that  the 
children  of  the  beneficiary  have  the  right  to  elect  to  take  the  two- 
thirds  under  the  will  creating  the  trust  and  not  under  that  of  their 
mother;  that  the  value  of  the  shares  of  such  children  should  be 
deducted  from  the  value  of  the  estate,  and  that  the  tax  be  fixed 
upon  the  remaining  value. 

Matter  of  Slosson,  168  App.  Biv.  891,  reversed. 

(Argued  September  29,  1915;  decided  October  12,  1915.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
April  9,  1915,  which  affirmed  an  order  of  the  New  York 
County  Surrogate's  Court  assessing  a  transfer  tax  upon 
the  estate  of  Josephine  Slosson,  deceased. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Hugo  Kohlniann,  Carroll  H.  Brewster  and  A.  Henry 
Mosle  for  appellants.  The  portion  of  the  Nay  lor  trust 
property  received  by  the  Slosson  children  passed  to  them 
under  the  Naylor  will  and  constituted,  therefore,  a  trans- 
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fer  taking  effect  at  the  date  of  Naylor's  death,  which, 
being  prior  to  the  ehactment  of  the  Transfer  Tax  Law, 
was  not  subject  to  tax  thereunder.  The  children  of 
Josephine  Slosson  had  the  right  to  elect  to  take  under  the 
Nay  lor  will.  {Matter  of  Lansing,  182  N.  Y.  238;  Matter 
of  Haggerty,  128  App.  Div.  479;  194  N.  Y.  550;  Matter 
of  Chapman,  133  App.  Div.  337;  196  N.  Y.  561;  Matter 
of  Hoffman,  161  App.  Div.  836;  212  N.  Y.  604;  Matter  of 
Ripley,  122  App.  Div.  419;  192  N.  Y.  536;  Matter  of 
Enston,  113  N.  Y.  174;  Matter  of  Fayerweather,  143 
N.  Y.  114;  Matter  of  Vassar,  127  N.  Y.  1;  Matter  of 
.  Cooley,  186  N.  Y.  220;  Matter  of  Wolfe,  89  App.  Div. 
349.)  The  right  of  election  and  exemption  from  taxa- 
tion applies  to  contingent  as  well  as  vested  remainders, 
under  wills  taking  effect  before  the  enactment  of  the 
Transfer  Tax  Law.  {Matter  of  Lansing,  182  N.  Y.  238; 
Matter  of  Smith,  150  App.  Div.  805;  Matter  of  Back- 
house, 110  App.  Div.  737;  185  N.  Y.  544.)  The  fact  that 
the  limitation  to  the  remaindermen  under  the  Naylor 
will  is  in  default  of  appointment  by  Mrs.  Slosson,  rather 
than  subject  to  the  exercise  of  such  power,  does  not 
defeat  the  right  of  election  of  such  remaindermen.  {Mat- 
ter of  Haggerty,  128  App.  Div.  479;  194  N.  Y.  550; 
Matter  of  Hoffman,  161  App.  Div.  836;  212  N.  Y.  604.) 
The  Slosson  children  duly  asserted  their  election  to  take 
under  the  Naylor  will  and  were  not  in  any  way  foreclosed 
from  so  doing.  {Matter  of  Chapman,  133  App.  Div.  337; 
196  N.  Y.  561.) 

Schuyler  C.  Carlton,  Alexander  Otis  and  Lafayette 
B.  Oleason  for  respondent.  As  Josephine  Slosson  left  a 
will  it  cannot  be  said  that  she  failed  to  make  one  and 
that  property  passes  u  in  default  "  of  such  will.  {Matter 
of  Chapman,  133  App.  Div.  337;  Matter  of  Lansing,  182 
N.  Y.  238;  Matter  of  Haggerty,  128  App.  Div.  479;  194 
N.  Y.  550;  Matter  of  Backhouse,  110  App.  Div.  737;  194 
N.  Y.  550;  Matter  of  Smith,  150  App.  Div.  805;  Matter 
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ofDawa,  167  N.  Y.  227;  Matter  ofCooksey,  182  N.  Y.  92; 
Matter  of  Delano,  176  N.  Y.  486.) 

Collin,  J.  The  will  of  Peter  Nay  lor,  which  was  pro- 
bated before  there  was  any  statute  in  force  which 
imposed  an  inheritance  or  transfer  tax,  created  a  trust 
estate  for  the  benefit  of  Josephine  Slosson  and  gave  her 
the  power  to  dispose  of  it  by  her  will.  It  provided 
further  that  in  default  of  such  last  will  and  testament  of 
Josephine  the  trustees  should  pay  the  trust  estate  to 
those  who  would  receive  it  had  Josephine  died  intestate 
and  its  owner.  The  will  of  Josephine  disposed  of  about 
two-thirds  of  it  in  equal  shares  to  her  children,  who 
would  have  so  taken  it  under  the  will  of  Naylor  in 
default  of  the  disposition  of  it  by  the  will  of  Josephine, 
and  of  about  one-third  to  persons  who  would  not  have 
so  taken.  The  children  elected  to  take  the  two-thirds 
under  the  will  of  Naylor  and  not  under  that  of  Josephine. 
The  surrogate  held  that  the  will  of  Josephine  was  a  valid 
and  effective  disposition  of  the  trust  estate,  because  of  the 
diversion  of  the  one-third  thereof  to  persons  who  would 
not  be  entitled  to  any  of  the  fund  if  the  power  had  not 
been  exercised  by  her,  and  the  shares  of  the  children 
were  subject  to  the  transfer  tax.  The  Appellate  Division 
approved  that  conclusion. 

In  Matter  of  Lansing  (182  N.  Y.  238)  we  decided  that  (a) 
legislation  subsequent  to  the  probate  of  a  will  could  not 
authorize  a  tax  upon  the  transfer  of  property  effected 
solely  by  means  of  the  will,  with  no  aid  from  the  power  of 
appointment;  (b)  disposition  under  the  power  of  appoint- 
ment of  the  entire  trust  estate  to  the  persons  who  would 
have  taken  it  in  default  of  the  exercise  of  the  power  and 
as  they  would  have  then  taken  it  did  not  force  those  per- 
sons to  take  under  the  exercise  of  the  appointment  and 
left  them  free  to  elect  to  take  thereunder  or  under  the 
original  provision;  (c)  that  the  acceptance  by  those  per- 
sons of  a  bequest  by  the  appointee  of  the  power  of  his 
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own  property  did  not  constitute  an  acceptance  under  the 
appointment;  and  (d)  it  is  immaterial  whether  the 
remainder  under  the  original  provision  or  bequest  is 
vested  or  contingent.  In  the  present  case  there  remains 
unanswered  by  the  Lansing  case  the  one  question,  did 
the  valid  disposition  by  Josephine  of  a  part  of  the  trust 
estate  to  persons  entitled  solely  through  such  disposition 
destroy  the  right  of  the  children  to  elect  to  take  the 
balance  of  the  trust  estate  under  the  will  of  Naylor  ? 

This  question  is  answered  in  the  negative  by  the  prin- 
ciple declared  in  Matter  of  Ripley  (192  N.  Y.  536). 
While  the  power  of  appointment  in  that  case  was 
expressly  limited  by  the  language  creating  it,  our  deci- 
sion established  the  principle  that  the  valid  exercise  of  the 
power  of  appointment  as  to  a  part  of  the  trust  estate 
with  an  ineffectual  attempt  or  a  failure  to  exercise  it  as  to 
the  balance  of  the  trust  estate  does  not  preclude  the  tak- 
ing, by  those  entitled,  under  the  will  of  the  grantor  of 
the  power  of  their  shares  as  diminished  by  the  exercise  of 
the  power.  It  is  immaterial  whether  there  is  a  neglect  or 
failure  to  exercise  the  power  as  to  the  balance  of  the  trust 
estate,  or  an  attempt  to  exercise  it  ineffectual  because  of 
the  refusal  of  the  donees  to  accept  the  disposition.  In 
either  of  such  cases,  there  is  a  failure  of  disposition  under 
the  appointment  and  the  original  will  effects  the  transfer 
of  the  part  of  the  trust  estate  undisposed  of. 

The  order  of  the  Appellate  Division  should  be  reversed, 
with  costs  in  the  Appellate  Division  and  this  court.  The 
proceeding  should  be  remitted  to  the  Surrogate's  Court  of 
New  York  county  with  direction  to  modify  its  order  by 
deducting  from  the  value  of  the  estate  the  value  of  the 
shares  of  the  children  of  Josephine  Slosson,  and  fixing 
the  tax  upon  its  remaining  value. 

Willard  Bartlett,  Ch.  J.,  Chase,  Cuddeback, 
Hogan,  Seabury  and  Pound,  JJ.,  concur. 

Order  reversed,  etc. 
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In  the  Matter  of  the  Transfer  Tax  upon  the  Estate  of 
John  C.  Klatzl,  Deceased. 

The  Comptroller  of  the  State  of  New  York,  Appel- 
lant; Mary  E.  Klatzl  et  al.,  Individually  and  as 
Executrices,  Respondents. 

Real  property  —  husband  may  convey  to  himself  and  wife  as 
"tenants  by  the  entirety"  — on  death  of  husband  transfer  tax 
assessable  on  one-half  of  value  of  property. 

< 

1.  The  creation  of  a  tenancy  by  the  entirety  is  permitted  by  law 
and  a  husband  may  by  conveyance  to  himself  and  his  wife  create 
such  a  tenancy,  thereby  reserving  to  himself  the  same  rights  he 
would  have  under  a  deed  from  a  third  person.  (Per  WlLLARD 
Bartlett,  Ch.  J.,  Hiscock,  Collin  and  Cardozo,  J  J.) 

2.  Where  a  husband  conveyed  real  property  to  himself  and  his 
wife  "as  tenants  by  the  entirety,"  upon  the  death  of  the  husband 
his  one-half  interest  became  subject  to  ui  transfer  tax.     (Per  WlL- 

LARD  BARTLKTT,  Ch.  J.,  CUDDEBACK,  HOOAN  and  SEABURY,  JJ.) 

Matter  of  Klatzl,  166  App.  Div.  921,  reversed. 
(Argued  May  26,  1915;  decided  October  12,  1915.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
January  29,  1915,  which  affirmed  an  order  of  the  New 
York  County  Surrogate's  Court  assessing  a  transfer  tax 
upon  the  estate  of  John  C.  Klatzl,  deceased. 

Alexander  Otis,  Schuyler  C.  Carlton  and  Lafayette 
B.  Oleason  for  appellant.  The  deed  in  question  did  not 
create  a  tenancy  by  the  entirety  but  did  create  a  tenancy 
in  common.  (Berths  v.  Nunan,  92  N.  Y.  152;  Zorntlein 
v.  Bram,  100  N.  Y.  12;  Stelz  v.  Shreek,  128  N.  Y.  263; 
Hiles  v.  Fisher,  144  N.  Y.  306;  Dressier  v.  Mulhern,  77 
Misc.  Rep.  476;  1  Washburn  on  Real  Property  [8th  ed.], 
529.)  If  any  joint  interest  passed  to  Mrs.  Klatzl  by  the 
deed  it  was  taxable  as  a  gift  to  take  effect  at  death. 
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(Saxon  v.  Saxon,  46  Misc.  Rep.  202;  Matter  of  Keeney, 
194  N.  Y.  281;  Matter  of  Green,  153  N.  Y.  223.) 

John  Francis  O'Neil  for  respondents.  A  conveyance 
to  husband  and  wife  creates  an  estate  by  the  entirety, 
unless  an  intent  to  create  a  different  estate  is  expressed. 
(2  Blackstone's  Comm.  182;  Berths  v.  Nunan,  92  N.  Y. 
152.)  A  person  by  a  deed  may  convey  real  property  to 
himself  and  wife  as  tenants  by  the  entirety.  (L.  1896, 
ch.  272,  §  26;  Hiles  v.  Fisher,  144  N.  Y.  306;  Colson  v. 
Baker,  42  Misc.  Rep.  407;  Matter ^of  de  Escoriaza,  N.  Y 
L.  J.,  Nov.  5,  1914.) 

Seabury,  J.  John  C.  Klatzl,  a  resident  of  this  state, 
died  February  7th,  1913,  leaving  him  surviving  his  widow, 
Mary  Emma  Klatzl,  and  a  daughter,  Emma  M.  Klatzl, 
who  are  the  respondents  in  this  proceeding.  By  his  will 
the  deceased  gave  all  of  his  property  in  equal  shares  to 
his  wife  and  daughter.  On  February  16th,  1906,  the 
deceased  executed  a  deed  to  the  premises  No.  323  East 
Seventy-fifth  street  in  the  city  of  New  York.  The  con- 
sideration expressed  in  the  deed  was  $100.  The  deed  pro- 
vides: "  This  indenture  made  the  16th  day  of  February  in 
the  year  nineteen  hundred  and  six  between  John  C.  Klatzl 
of  the  Borough  of  Manhattan,  City,  County  and  State  of 
New  York,  party  of  the  first  part,  and  the  said  John  C. 
Klatzl  and  Mary  Emma  Klatzl,  his  wife,  of  the  same 
place  as  tenants  of  the  entirety,  parties  of  the  second  part. " 

The  tax  appraiser  reported  to  the  surrogate  that  the 
ralue  of  the  real  estate  was  $12,000,  and  that  it  passed 
to  the  respondents  herein  subject  to  the  transfer  tax. 
An  order  was  entered  fixing  the  tax  upon  the  basis  of  the 
report  of  the  appraiser.  The  respondents  appealed  to  the 
surrogate  from  so  much  of  the  report  and  order  entered 
thereon  as  adjudged  that  the  real  property  was  subject  to 
taxation  under  the  Transfer  Tax  Law.  The  surrogate 
reversed  the  order  fixing  the  tax  upon  the  ground  that 
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the  deed  from  the  deceased  to  himself  and  wife  created  a 
tenancy  by  the  entirety  and  that  Mrs.  Klatzl,  therefore, 
succeeded  to  the  entire  property  by  reason  of  the  deed 
and  that  the  trai^sfer  was  not  subject  to  taxation  under 
the  will.  The  order  of  the  surrogate  was  affirmed  by  the 
Appellate  Division.  It  is  necessary  to  determine  what 
estate  in  the  property  Mrs.  Klatzl  acquired  by  virtue  of 
the  deed  of  her  husband  and  whether  any  interest  in  that 
real  property  passed  to  the  respondents  under  the  will 
of  the  deceased  which  is  subject  to  the  transfer  tax. 
It  is  claimed  that  the,  deed  from  the  deceased  to 
himself  and  wife  created  an  estate  in  the  deceased  and 
his  wife  as  tenants  by  the  entirety.  At  common  law  a 
conveyance  by  a  third  person  to  husband  and  wife 
creates  a  tenancy  by  entirety.  Such  an  estate  is 
founded  upon  the  ancient  principle  of  the  common 
law  which  regarded  the  husband  and  wife  as  one  person. 
(Blackstone's  Comm.  book  I,  p.  442;  Bl.  Comm.  book  II, 
p.  182;  2  Kent's  Comm.  p.  132.)  Neither  the  provision  of 
the  Revised  Statutes  that  * i  every  estate  granted  or  devised 
to  two  or  more  persons,  in  their  own  right,  shall  be  a  ten- 
ancy in  common,  unless  expressly  declared  to  be  in  joint 
tenancy"  (3  R.  S.  [7th  ed.]  2179),  nor  the  legis^tion 
that  has  been  enacted  in  reference  to  the  rights  and  prop- 
erty of  married  women  and  permitting  husband  and 
wife  to  contract  directly  with  one  another,  preclude  the 
creation  of  a  tenancy  by  entirety.  After  some  fluctua- 
tion of  opinion  (Meeker  v.  Wright,  76  N.  Y.  262)  it  is 
now  settled  that  this  tenancy  is  still  recognized  in  the 
jurisprudence  of  this  state.  (Berths  v.  Nunan,  92  N.  Y. 
152;  Zorntlein  v.  Bram,  100  N.  Y.  12;  Stelz  v.  Shreck, 
128  N.  Y.  263.)  The  learned  surrogate  was  of  the  opin- 
ion that  as  section  56  of  the  Domestic  Relations  Law  per- 
mitted husband  and  wife  to  convey  directly  to  one  another 
the  effect  of  the  conveyance  by  the  husband  "  to  himself 
and  wife  as  tenants  of  the  entirety  was  to  make  her  a 
tenant  of  the  entirety  with  him."    This  decision  seems 
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to  us  to  ignore  the  principle  upon  which  the  common-law 
doctrine  of  a  tenancy  by  entirety  rests  and  to  be  contrary 
to  the  decisions  of  this  court  which  have  construed  the 
statutes  designed  to  remove  the  common-law  disabilities 
of  married  women.  A  tenancy  by  entirety  exists  by 
virtue  of  the  common-law  principle  of  the  unity  of  hus- 
band and  wife.  In  so  far  as  that  principle  imposed  disa- 
bilities upon  married  women  the  legislature,  in  its  effort 
to  remove  such  disabilities,  has  by  express  enactment 
modified  it.  It  is  clear,  however,  as  said  by  Judge  Earl, 
"  that  whenever  it  intended  an  invasion  of  that  rule,  it 
made  it  by  express  enactment."  {Berths  v.  Nunan, 
supra,  p.  160.)  If  the  legislature  should  wholly  abrogate 
that  principle  it  would  remove  the  basis  upon  which  alone 
a  tenancy  by  entirety  rests.  Nor  does  the  decision  in 
Hilesv.  Fisher  (144  N.  Y.  306,  312)  support  the  conclusion 
reached  below.  That  case  held  that  the  statute  taking 
away  the  husband's  right  to  the  rents  and  profits  of  his 
wife's  lands  during  their  joint  lives  was  applicable  to  a 
tenancy  by  entirety,  but  that  the  common-law  doctrine  of 
tenancy  by  the  entirety  was  not  abrogated.  In  that  case 
it  was  pointed  out  with  great  particularity  that  the  com- 
mon-law right  of  the  husband  "  to  the  usufruct  was  not 
an  incident  of  the  tenancy,  but  of  the  marital  right 
operating  upon  property  so  held,  as  upon  all  other  real 
property  of  the  wife."  The  respondents  contend  that  if 
the  estate  granted  did  not  create  a  tenancy  by  the  entirety, 
it  created  a  joint  tenancy.  It  is  urged  that  because  sur- 
vivorship is  a  common  attribute  of  joint  tenancy  and  ten- 
ancy by  entirety,  that,  therefore,  the  estate  created  by  the 
deed  of  the  deceased  to  himself  and  wife  should  be 
regarded  as  a  joint  tenancy. 

The  conclusion  suggested  does  not  follow  from  the 
reason  assigned.  While  a  tenancy  by  entirety  resembles 
a  joint  tenancy  in  that  survivorship  attaches  to  both,  it 
is  not  a  joint  tenancy  in  substance  or  form.  (Stelz  v. 
Shreck,  128  N.  Y.  263,  266;  Barber  v.  Harris,  15  Wend. 
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615.)  It  involves  a  more  intimate  union  of  ownership 
than  joint  tenancy  or  any  other  estate.  Joint  tenants 
are  seized  per  my  et  per  tout,  whereas  tenants  by  entirety 
are  seized  per  tout  et  non  per  my.  (History  of  Eng. 
Law,  Pollock  &  Maitland,  vol.  2,  p.  434.)  In  a  tenancy 
by  entirety  the  survivor  takes  the  estate  "  not  by  right  of 
survivorship  simply,  but  by  virtue  of  the  grant  which 
vested  the  entire  estate  in  such  grantee.'"  {Berths  v. 
Nunan,  supra,  156.)  As  Judge  Co  wen,  in  Jackson  v. 
McConnell  (19  Wend.  175,  178)  said:  "The  survivorship 
presents  the  greatest  formal  resemblance;  and  yet, 
instead  of  putting  that  on  the  notion  of  a  joint  tenancy, 
the  authorities  all  refer  it  to  the  established  effect  of  a 
conveyance  to  husband  and  wife,  pretty  much  inde- 
pendent of  any  principles  which  govern  other  cases."  At 
common  law  a  conveyance  made  to  two  persons  who  are 
not  husband  and  wife  would  create  a  joint  tenancy. 
(Stelz  v.  Shreck,  supra.)  Under  our  statute  if  we 
regard  the  conveyance  as  made  to  two  persons,  unless 
expressly  declared  to  be  a  joint  tenancy,  it  creates  a 
tenancy  in  common.  (3  R.  S.  [7th  ed.]  p.  2179,  section 
44.)  A  conveyance  by  a  husband  to  himself  and  wife  in 
the  absence  of  any  statement  that  a  joint  tenancy  is 
designed  to  be  created,  operates  to  make  the  husband 
and  wife  tenants  in  common.  In  Saxon  v.  Saxon  (46 
Misc.  Rep.  202)  the  estate  granted  was  expressly  declared 
to  be  a  joint  tenancy  and  the  grant  was,  therefore,  given 
that  effect.  In  the  case  under  consideration  such  a  pur- 
pose is  not  expressed  and  as  has  already  been  shown  the 
mere  fact  that  survivorship  is  an  attribute  which  attaches 
to  both  joint  tenancies  and  tenancies  by  entirety  does  not 
of  itself  justify  the  conclusion  that  the  estate  intended  to 
be  conveyed  was  a  joint  tenancy.  We  conclude,  there- 
fore, that  the  surrogate  was  in  error  in  holding  that  the 
deed  of  the  husband  to  himself  and  his  wife  created  a 
tenancy  by  the  entirety.  Under  that  deed  the  husband 
and  wife  became  tenants  in  common  of  the  property  in 
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question.  As  tenant  in  common  the  wife  was  seized  of 
an  undivided  one-half  interest  in  the  property.  The 
husband  was  seized  of  the  remaining  one-half  undivided 
interest  in  the  property  and  that  interest  passed  to  the 
respondents  under  his  will  subject  to  the  transfer  tax. 

The  orders  of  the  Appellate  Division  and  of  the  Surro- 
gate's Court  should  be  reversed,  with  costs,  and  the  pro 
ceeding  remitted  to  the  surrogate  to  assess  the  transfer 
tax  upon  one-half  the  value  of  the  property. 

Willard  Bartlett,  Ch.  J.  (concurring  in  result  only). 
I  think  that  the  value  of  the  property  held  by  John  C.  Klatzl 
and  his  wife  as  tenants  by  the  entirety  was  subject  to  a 
transfer  tax  but  only  to  the  exteijt  of  one-half  of  such 
value. 

I  am  entirely  clear  that  the  wife  took  the  property  by 
virtue  of  the  deed  from  her  husband  to  her  —  not  under  his 
will  —  and  that  after  the  conveyance  he  could  not  have 
devised  it  away  from  her.  The  respective  rights  of  hus- 
band and  wife  in  land  held  by  them  as  tenants  by  the 
entirety  are  settled  by  the  decision  of  this  court  in  Hiles 
v.  Fisher  (U4  N.  Y.  306).  The  only  substantial  differ- 
ence between  such  a  tenancy  and  a  joint  tenancy  is 
that  the  tenancy  cannot  be  severed  except  by  their  joint 
consent.  The  creation  of  such  an  estate  is  permitted  by 
law,  and  I  see  no  reason  why  the  husband  could  not  con- 
vey to  his  wife  such  an  estate  as  she  would  get  by  a  simi- 
lar deed  to  them  from  a  third  person,  and  at  the  same 
time  reserve  for  himself  the  same  rights  he  would  have 
under  such  a  deed.  Even  if  the  deed  created  a  mere 
joint  tenancy  it  would  be  good.  The  statutory  provision 
that  "  every  estate  granted  or  devised  to  two  or  moro 
persons  in  their  own  right  shall  be  a  tenancy  in  common 
unless  expressly  declared  to  be  in  joint  tenancy  "  does  not 
require  that  the  identical  words  "  joint  tenancy"  shall 
be  used  in  order  to  create  such  estate.  It  is  sufficient 
if  there  is  an  apt  description  of  the  estate  intended  to  be 
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conveyed,  and  that  such  estate  is  in  law  a  joint  tenancy. 
But  this  does  not  dispose  of  the  question  before  us. 

The  estates  and  rights  of  the  husband  and  wife  were 
these.  JEach  was  entitled  to  the  enjoyment,  use  and 
profits  of  an  undivided  half  during  his  or  her  life  with  an 
absolute  fee  in  the  whole  in  case  of  surviving  the  other. 
(Hiles  v.  Fisher,  supra.)  The  undivided  half  to  the 
enjoyment,  use  and  profits  of  which  the  husband  was 
entitled  during  his  life  never  passed  into  the  possession  of 
the  wife  until  her  husband's  death,  and,  consequently, 
then  became  subject  to  that  provision  of  the  Tax  Law 
which  declares  that  a  transfer  tax  shall  be  imposed  when 
the  transfer  is  of  property  made  in  consequence  of  the 
death  of  the  grantor,  vendor  or  donor,  or  intended  to 
take  effect  in  possession  or  enjoyment  at  or  after  such 
death.     (Matter  of  Brandreth,  169  N.  Y.  437.) 

I  think  the  order  of  the  Appellate  Division  and  that  of 
the  Surrogate's  Court  should  be  reversed  and  the  matter 
remitted  to  the  Surrogate's  Court,  with  directions  to 
assess  the  transfer  tax  upon  the  value  of  one-half  of  the 
property  in  question. 

Collin,  J.  (dissenting).  In  February,  19()6,  John  C. 
Klatzl  executed  a  deed  conveying,  in  form,  real  estate 
owned  by  him  to  himself  "  and  Mary  Emma  Klatzl,  his 
wife,  *  *  *  as  tenants  of  the  entirety,"  and  contain- 
ing the  ordinary  covenants  of  warranty  and  quiet  enjoy- 
ment. John  C.  Klatzl  having  died,  the  comptroller  of 
the  state  asserted,  for  the  purpose  of  the  transfer  tax, 
that  the  conveyance  constituted  the  grantees  owners,  as 
tenants  in  common,  of  the  granted  estate,  while  the 
widow,  Mary  Emma  Klatzl,  claimed,  on  the  other  hand, 
that  it  constituted  them  tenants  by  the  entirety.  We  are 
to  determine  the  true  operation  and  effect  of  the  deed. 

The  common  law  ruled  that  a  conveyance  to  two  per- 
sons, who  were  then  husband  and  wife,  created  and 
vested  in  them  an  ownership  as  tenants  by  the  entirety. 
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The  conveyance  was  treated  as  being  to  a  unity  and  as 
creating  an  indivisible  title  or  ownership.  The  rule  was 
based  on  the  doctrine  of  unity  of  person  created  by 
marriage. 

The  overwhelming  weight  of  judicial  decision  within 
the  United  States,  amounting  indeed  almost  to  unanim- 
ity, is  that  the  rule  is  not  abrogated  —  tenancy  by  the 
entirety  is  not  abolished,  by  the  various  statutes  gener- 
ally denominated  the  married  woman's  statutes.  We  so 
held  in  the  case  of  Berths  v.  Nunan  (92  N.  Y.  152).  It 
is  unnecessary  to  repeat  or  reconsider  the  reasoning  and 
conclusion  of  that  case.  They  were  satisfactory  to  us 
then  and  their  accuracy  and  soundness  have  never  been 
questioned.  It  is  true  that  since  our  decision  in  that  case 
other  statutes  of  the  class  have  been  enacted  (See  Domestic 
Relations  Law  [Cons.  Laws,  ch.  14],  §§  51,  56,  and 
the  prior  analogous  statutes),  but  the  conclusion  it  estab- 
lished is  still  the  law.  There  is  no  statute  which  expressly 
or  through  legislative  intention  abolishes  the  title  of 
tenancy  by  the  entirety  or  annuls  the  common-law  rule. 
As  already  stated,  the  legislative  removal  of  disabilities 
and  restraints  of  the  wife  incident  to  the  unity  of  person 
and  the  bestowal  on  her  of  capabilities  have  not 
disrupted  the  unity.  The  common  law  condition  has 
.been  no  further  abrogated  by  the  statutes  than  is  to  be 
understood  from  the  unmistakable  import  of  the  language 
used  in  them.  {Berths  v.  Nunan^  92  N.  Y.  152;  Markey 
v.  County  of  Queens,  154  N.  Y.  675,  687.)  With  the 
judicial  interpretation  of  the  statutes  considered  in 
Bertles  v.  Nunan  before  them,  it  is  clear  that  the  legis- 
lature did  not  intend  in  the  subsequent  cognate  statutes 
to  change  or  affect  our  decision.  Mere  implication  will 
not  uphold  a  destruction  of  the  common-law  rule.  Unity 
of  person  between  a  man  and  a  woman  is  created  by 
their  marriage  and  continues  while  they  are  husband 
and  wife.  (Stelz  v.  Shreck,  128  N.  Y.  263.)  A  grant  or 
devise  to  them  of  real  estate  creates  an  estate  by  the 
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entirety,  an  estate  held  by  them  as  one  person  under  one 
title.  The  survivor,  upon  the  death  of  the  other,  does 
not  take  a  new  acquisition,  but  holds  under  the  original 
grant  or  devise,  the  estate  being  merely  freed  from  par- 
ticipation by  the  other.  There  is  no  succession  in  or 
transfer  cf  title. 

We  need  not  here  attempt  to  determine  whether  the 
venerable  doctrine  that  marriage  constitutes  husband  and 
wife  one  person  has  its  roots  in  the  early  ecclesiastical 
law  of  England  or  to  what  extent,  if  any,  the  legal 
rights,  duties  and  disabilities  of  a  wife  evolved  from  the 
guardianship  of  the  wife  by  the  husband  as  held  in  the 
ruder  and  less  law-governed  ages.  It  is  sufficient  for  the 
present  discussion  that  the  doctrine  did  not  have  its 
source  in  or  did  not  result  from  an  intent,  purpose  or  cus- 
tom to  deprive  or  withhold  from  a  wife  civil  or  property 
rights.  Indeed  it  may  have  arisen  before  individual 
property  rights  were  clearly  developed  or  firmly  estab- 
lished. It  describes  and  defines  a  status,  having  recog- 
nition in  the  law,  which  in  its  origin  was  independent  of 
and  not  consequent  upon  the  disabilities  or  restraints  of 
married  women.  Rather  is  it  true  that  in  the  common 
law  those  disabilities  and  restraints  were  predicated  upon 
or  incidental,  although  not  essential,  to  the  existence  of  the 
status.  Thus  tlie  common  law,  while  declaring  unequivo- 
cally that  husband  and  wife  were  one  person,  held  also 
that  they  might  own  lands  as  tenants  in  common.  (Miner 
v.  Brawn,  183  N.  Y.  308;  McDermott  v.  French,  15  N.  J. 
Eq.  78;  1  Washburn  on  Real  Property  [tith  ed.J,  p.  5ti2; 
4  Kent's  Com.  [14th  ed.]  p.  414.)  The  legislative  removal 
of  the  disabilities  or  restraints  resting  upon,  and  recogni- 
tion of  rights  or  capabilities  in  the  wife  do  not  destroy 
the  unity  of  person  from  which  the  tenancy  by  the 
entirety  springs,  because  such  unity  was  not  caused  by, 
did  not  arise  from  or  rest  upon  the  existence  or  the  absence 
of  those  disabilities  or  restraints.  It  was  of  the  persons 
of  husband  and  wife,  not  necessarily  of  their  properties. 
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The  disabilities  sprang  from  or  were  incidents  of  the  unity. 
Statutes  may  remove  or  modify  them  and  not  destroy  the 
unity.  The  right  and  power  of  the  wife,  given  by  legis- 
lative enactment,  to  own,  possess  and  control  a  separate 
estate  and  business,  to  receive,,  transfer  or  devise  prop- 
erty in  her  own  name,  to  contract  with  and  give  and 
receive  without  the  intervention  of  a  trustee  or  third  per- 
son conveyances  to  and  from  her  husband,  to  partition 
and  divide  with  him  the  estate  owned  in  tenancy  by  the 
entirety,  to  testify  and  give  evidence  against  him,  have 
not  shattered  nor  absorbed  the  common-law  doctrine  of 
the  unity  of  the  person  of  husband  and  wife,  or  its  off- 
spring, the  estate  of  tenancy  by  the  entirety.  Property 
and  civil  rights  and  responsibilities  may  be  disunited  and 
independent  between  them,,  but  conjugal  responsibilities, 
rights,  duties  and  authority  remain.  {Berths  v.  Nunany 
92  N.  Y.  152;  Diver  v.  Diver,  56  Penn.  St.  106;  Stelz  v. 
Shreck,  128  N.  Y.  263;  Hiles  v.  Fisher,  144  N.  Y.  306; 
(Grosser  v.  City  of  Rochester,  148  N.  Y.  235;  De  Bran- 
were  v.  De  Brauwere,  203  N.  Y.  460;  Baker  v.  Stewart, 
40  Kans.  442.) 

When  the  conveyance  here  under  consideration  was 
executed,  the  grantees  were  husband  and  wife.  A  con- 
veyance to  them  would  vest  in  them  an  estate  of  tenancy 
by  the  entirety,  unless  it  otherwise  expressly  stipulated. 
The  statutes  (Laws  of  1896,  ch.  272,  §  26;  Laws  of  1892, 
ch.  594;  Laws  of  1887,  ch.  537,  §  1;  Laws  of  1880,  ch. 
472,  §  1 ;  Domestic  Relations  Law,  §  56)  which  authorized 
a  conveyance  between  husband  and  wife  did  not  dis- 
integrate the  unity  of  their  persons  created  by  the  marital 
relation;  no  more  did  the  conveyance  by  the  husband 
made  under  the  statutory  empowerment  and  authority. 
If  the  statute  which  authorized  the  conveyance  did  not 
sunder  the  unity,  the  conveyance  it  authorized  did  not. 
They  were  the  grantees  therein  and  the  legal  unity  of 
persons  receiving  the  indivisible,  inseverable  title  to  the 
property  conveyed.     There  existed  the  legal  unity  which 


Matter  of  Klatzl.  93 


[915.]  Dissenting  opinion,  per  Collin,  J.  [216  N.  Y.] 


characterizes  the  relation  of  husband  and  wife  and  the 
conveyance  to  the  husband  and  wife.  The  estate  of 
tenancy  by  the  entirety  neither  has  nor  requires  another 
component.  While  there  was  the  unity  of  person  which 
begets  and  sustains  the  estate  of  tenancy  by  the  entirety, 
under  the  statute  each  was  wholly  free,  by  contract, 
gift,  grant  or  devise,  to  vest  any  legal  estate  in  them- 
selves or  the  other.  In  Winter  v.  Winter  (191  N.  Y. 
462,  472)  we  said:  "  The  intervention  of  a  trustee  or  third 
person  is  no  longer  necessary  for  the  conveyance  of 
real  estate,  or  the  partition  thereof  with  bar  to  dower 
and  curtesy.  (Dom.  Rel.  Law,  §  20.)  In  view  of  the 
legislation  which  permits  husbands  and  wives  to  con- 
tract directly  with  each  other,  any  contract  for  separation 
and  support,  which  they  could  formerly  have  made  by 
means  of  a  trustee,  they  can  now  make  without  one. 
The  only  reason  for  resorting  to  a  trustee  was  the 
ancient  rule  that  a  husband  and  wife  were  one  person,  but 
both  the  reason  and  the  rule  ceased  to  exist  when  the  com- 
mon law  was  supplanted  by  statute.  A  wife  is  now  per- 
mitted to  contract  with  the  freedom  of  a  feme  sole  and 
by  the  express  command  of  the  legislature  she  can  at 
last  contract  even  with  her  husband  the  same  as  if  they 
were  unmarried,  except  that  they  cannot  alter  or  dissolve 
the  marriage  and«she  cannot  release  him  from  his  obliga- 
tion to  support  her.  The  old  formality  was  necessary 
when  the  wife  had  no  legal  existence  apart  from  her 
husband,  who  in  contracting  with  her  simply  contracted 
with  himself  according  to  the  theory  of  the  law.  That 
theory  has  been  overthrown  by  statute  and  the  opposite 
theory  substituted,  so  that  there  is  no  longer  any 
necessity  for  a  trustee." 

In  the  jurisdictions  in  which  the  law  recognizes 
tenancy  by  the  entirety  in  personal  property,  of  which 
this  state  is  not  one  (Matter  of  Albrecht,  136  N.  Y.  91), 
an  obligation  to  pay  to  the  husband  and  wife  moneys 
belonging  to  and  loaned  by  the  husband  to  the  obligor 
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vests  them  with  such  estate.  (Klenke's  Estate  [No.  2], 
210  Pa.  St.  572;  Brewer  v.  Botversox,  92  Md.  567;  Baker 
v.  Baker,  123  Md.  32.  See,  also,  Augsbury  v.  Shurtliff, 
180  N.  Y.  138.) 

The  argument  might  be  made  that  the  conveyance 
was  in  force  and  effect  to  the  wife  alone  and  in  fee  sim- 
ple, because  a  grantor  cannot  convey  directly  to  himself, 
and  it  is  well  settled  that  where  one  of  several  grantees, 
for  any  reason,  is  incapable  of  taking,  one  or  others 
capable  of  taking  shall  take  the  whole.  (Dowset  v. 
Sweet,  1  Ambler's  Rep.  175;  Humphrey  v.  Tayleur,  1 
Ambler's  Rep.  130;  McCord  v.  Bright,  44  Ind.  App. 
275;  Cameron  v.  Steves,  9  N.  Brunswick,  141.)  With- 
out  assenting  to  such  rule  in  its  full  substance  and  scope 
and  holding  the  opinion  that  it  would  have  precluded  the 
grantor  from  a  tenancy  in  common  with  his  wife,  I 
think  it  is  not  apposite  to  the  present  conveyance.  The 
ownership  it  devolved  was  in  both  grantees  as  one 
person.  They,  while  both  were  living,  held  the  estate  as 
one  owner  under  one  title  and  upon  the  death  of  the 
husband  the  wife  was  that  owner  under  that  title.  Upon 
the  vesting  of  an  estate  by  entireties,  both  tenants,  by 
reason  of  the  unity  of  their  person  by  marriage,  become 
seized  of  the  whole  estate,  and  neither  is  seized  of  any 
divisible  part  thereof;  and,  therefore,  upon  the  death  of 
one  the  survivor,  being  already  seized  of  the  whole,  can 
acquire  no  new  or  additional  interest  by  virtue  of  his 
survivorship.  (Hiles  v.  Fisher,  144  N.  Y.  306.)  The 
husband  did  not  convey  to  himself,  but  to  a  legal  unity 
or  entity  which  was  the  consolidation  of  himself  and 
another. 

Moreover,  the  conveyance  clearly  and  expressly  stated 
the  intention  of  the  parties  to  be  that  it  should  vest  in 
the  grantees  an  estate  by  entireties.  To  construe  it  as 
though  the  wife  were  the  sole  grantee  or  as  conveying  to 
tenants  in  common  would  be  a  judicial  conveyance  of  the 
property  of  the  grantor  in  legal  effect  contrary  to  his 
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expressed  intention.  In  the  absence  of  a  rule  of  law 
compelling  such  construction,  the  intention  of  the  grantor 
should  be  given  effect.  (Green  v.  Cannady,  77  So.  Car. 
193;  West  v.  McCullough,  123  App.  Div.  846.)  Estates 
by  the  entirety  and  the  creation  of  them  by  a  conveyance  to 
a  husband  and  his  wife  are  clearly  defined  and  fixed  rules 
of  property  in  our  law,  which,  until  legislation,  direct  and 
unequivocal,  interdicts,  should  be  observed  and  enforced. 

The  order  should  be  affirmed,  with  costs. 

Cuddeback  and  Hogan,  JJ.,  concur  with  Seabury, 
J.,  and  Willard  Bartlett,  Ch.  J.,  concurs  in  result  in 
a  separate  opinion;  Hiscock  and  Cardozo,  JJ.,  concur 
with  Collin,  J. 

Orders  reversed,  etc. 


The  People  of  the  State  of  New  York  ex  rel.  Louis 
M.  Empie,  Appellant,  v.  Clarence  W.  Smith,  as 
Mayor  of  the  City  of  Johnstown,  et  al.,  Respondents. 

Certiorari — invalidity  of  sewer  assessment  because  method 
prescribed  by  statute  was  not  followed  —  premature  publication 
of  notice  of  assessment. 

1.  In  a  certiorari  proceeding  to  review  the  action  of  a  common 
council  in  levying  a  sewer  assessment,  section  2141  of  the  Code  of 
Civil  Procedure  does  not  authorize  the  Appellate  Division  to  deter- 
mine disputed  questions  of  fact  involving  the  rights  of  the  parties 
or  to  grant  final  judgment  upon  the  fact  so  found  by  it.  (People 
ex  rel.  Town  of  Hempstead  v.  Tax  Commissioners,  214  N.  Y.  594, 
followed.) 

2.  The  charter  of  the  city  of  Johnstown  prescribes,  among  other 
things,  for  the  making  of  an  assessment  for  a  sewer,  the  establish- 
ment by  its  common  council  of  a  district  of  assessment  and  the  giv- 
ing notice  of  the  proposed  improvement,  either  by  publication  or 
by  persona]  service  thereof  upon  each  landowner  whose  property 
is  in  the  district  affected  by  the  assessment.  (§  130.)  A  resolution 
declaring  the  intention  of  the  common  council  to  make  such  an 
assessment  was  duly  adopted,  but  the  notice  of  the  proposed 
assessment  was  published  before  the  district  of  assessment  was 
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established.  Held,  that  the  method  prescribed  by  the  statute  for 
levying  such  assessment  is  essential  to  the  validity  of  the  proceed- 
ing and  must  be  followed;  that  the  publication  of  the  notice  was 
premature;  that  the  owners  of  property  to  be  affected  by  the  pro- 
posed improvement  cannot  be  ascertained  until  the  district  of 
assessment  has  been  established,  and,  hence,  that  the  assessment  is 
invalid  and  must  be  annulled. 
People  ex  rel.  Empie  v.  Smith,  lt$6  App.  Div.  406,  reversed. 

(Argued  September  30,  1915;  decided  October  19,  1915.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
April  3,  1915,  which  modified,  on  certiorari,  and  con- 
firmed as  modified  an  assessment  against  real  property  of 
the  relator. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Alfred  /).  Dennison  and  Anson  Get  man  for  appellant.. 
The  assessment  is  void  Ijecause  no  notice  was  served  after 
district  of  assessment  was  established.  (L.  1905,  ch.  593; 
Folmsbee  v.  City  of  Amsterdam,  142  N.  Y.  118;  Dillon 
on  Mun.  Corp.  [5th  ed.]  2607;  Tifft  v.  City  of  Buffalo, 
25  App.  Div.  376;  164  N.  Y.  605;  Merritt  v.  Village  of 
Portchester,  71  N.  Y.  309;  Moore  v.  Mayor,  etc.,  73 
N.  Y.  238;  Matter  of  Pennie,  108  N.  Y.  364;  Stebbinsv. 
Kay,  123  N.  Y.  31;  People  ex  rel.  O'Reilly  v.  Kingston, 
189  N.  Y.  ^;  Matter  of  Phillips,  60  N.  Y.  16;  Matter 
of  Little,  60  N.  Y.  343;  Matter  of  Anderson,  60  N.  Y. 
457;  Matter  of  De  Ferris,  82  N.  Y.  243;  Weeks  v 
Middletown,  107  App.  Div.  587.) 

Fred  Linns  Carroll  and  Edwin  Baylies  for  respond- 
ents. The  notice  of  the  proposed  improvement  was  not 
published  prematurely;  in  form  and  substance  it  met  all 
statutory  and  constitutional  requirements;  it  effectually 
charged  the  relator  with  notice  of  the  proposed  improve- 
ment; warned  him  of    the  effect  of   a  failure  to  fild 
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objections  thereto;  and  conclusively  refutes  the  claim 
of  ignorance  and  its  cause  set  forth  in  the  petition. 
{Works  v.  City  of  Lockport,  28  Hun,  9;  Stuart  v. 
Palmer,  74  N.  Y.  183.) 

Willard  Bartlett,  Ch.  J.  This  is  a  special  proceed- 
ing under  a  writ  of  certiorari  returnable  in  the  first 
instance  directly  to  the  Appellate  Division  to  review  the 
action  of  the  common  council  of  the  city  of  Johnstown 
in  confirming  an  assessment  of  $1,350.21  against  the  prop- 
erty of  the  relator  for  the  construction  of  a  sewer  known 
as  the  Thyneville  trunk  sewer  in  said  city.  The  relator 
attacked  the  validity  of  the  assessment  on  the  ground 
that  it  had  not  been  levied  in  conformity  with  the  require- 
ments of  the'city  charter  relative  to  improvements  of  this 
character.  The  Appellate  Division  held,  however,  that 
the  legal  formalities  prescribed  by  the  statute  had  been 
complied  with  by  the  municipal  authorities  and  that  the 
only  objection  which  the  relator  could  urge  against  the 
assessment  was  that  it  was  unjust  in  itself  and  as  com- 
pared with  the  assessment  upon  other  property  in  the 
vicinity. 

In  passing  upon  this  question  the  Appellate  Division 
held  that  the  assessment  was  "nearly  confiscatory." 
Nevertheless,  deeming  the  relator  to  have  derived  some 
benefit  from  the  sewer  for  which  he  should  pay  and 
because  much  inconvenience  would  result  if  the  assess- 
ment were  annulled  and  a  new  assessment  ordered,  the 
court  assumed  the  power  to  modify  it  under  section  2141 
of  the  Code  of  Civil  Procedure  and  accordingly  reduced 
the  assessment  to  $800,  and  affirmed  it  as  thus  modified, 
with  costs  to  the  relator. 

The  decision  of  the  Appellate  Division  to  this  effect  was 
rendered  In  March,  1915,  about  a  month  before  the 
decision  of  this  court  in  People  ex  rel.  Town  of  Hemp- 
stead v.  Tax  Commissioners  (214  N.  Y.  594).  In  the  case 
cited  it  was  held  that  in  a  certiorari  proceeding  of  this 
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character  where  the  writ  is  returnable  directly  to  the 
Appellate  Division,  section  2141  does  not  authorize  that 
court  to  determine  disputed  questions  of  fact  involving 
the  rights  of  the  parties  or  to  grant  final  judgment  upon 
the  facts  so  found  by  it.  Where  the  Appellate  Division 
holds  that  the  body  whose  determination  is  under  review 
has  erred  in  its  determination  upon  the  facts  it  should 
remit  the  matter  to  the  inferior  tribunal  for  a  further 
consideration  upon  the  merits. 

Our  decision  in  the  Hempstead  case,  therefore,  would 
require  us  to  modify  the  order  under  review  and  remit 
the  matter  to  the  Johnstown  common  council  for  further 
proceedings  if  there  were  nothing  else  in  the  case —  that 
is  to  say,  if  we  agreed  with  the  disposition  made  by  the 
learned  Appellate  Division  of  the  relator's  legal  objections 
to  the  validity  of  the  assessment.  I  find  myself  unable 
to  concur,  however,  with  the  conclusion  reached  by  the 
court  below  that  the  notice  of  the  assessment  was  suffU 
cient  On  the  contrary,  I  think  it  was  published  prema- 
turely and  that  the  failure  of  the  clerk  of  the  common 
council  to  give  the  notice  required  by  the  city  charter  at 
the  time  therein  prescribed  invalidates  the  assessment 
against  the  property  of  the  relator. 

The  statutory  provisions  bearing  upon  this  point  which 
it  is  necessary  to  consider  are  sections  124,  125,  128,  129 
and  130  of  chapter  593  of  the  Laws  of  1905,  entitled  "An 
act  to  revise  the  charter  of  the  city  of  Johnstown." 
These  sections  contain  general  provisions  relating  to  local 
improvements  with  certain  exceptions  immaterial  to  be 
considered  upon  this  appeal.  They  also  contain  special 
provisions  as  to  sewers.  These  special  provisions  in 
my  opinion  are  supplemental  to  the  general  provisions 
relating  to  local  improvements  and  not  substitutes 
therefor. 

Section  130  of  the  charter  is  entitled:  " Notice  of 
proposed  improvement "  and  provides:  "If  a  district  of 
assessment  has  been  established,  then  upon  the  passage 
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of  a  resolution  of  the  common  council  declaring  its  inten- 
tion to  make  a  local  improvement  the  expense  of  which  is 
payable  wholly  or  partly  by  local  assessment,  or  if  the  local 
improvement  be  a  sewer,  upon  the  filing  by  the  city 
engineer  of  his  map,  profiles  and  estimate  in  relation 
thereto,  the  clerk  shall  prepare  and  sign  a  written  notice 
of  the  proposed  improvement,  and  stating  that  at  a  meet- 
ing of  the  common  council  to  be  held  at  a  date  specified 
therein  the  common  council  will  hear  any  persons  inter^ 
ested  in  relation  to  such  improvements,  who  have  filed 
objection  as  hereinafter  provided."  The  section  goes  on 
to  declare  that  all  persons  interested  who  do  not  file 
objections  before  or  at  such  meeting  shall  be  deemed  to 
have  acquiesced  in  the  proposed  improvement.  Finally 
it  is  provided  that  the  notice  shall  either  be  published  at 
least  once  a  week  in  each  of  the  official  newspapers  of 
the  city  at  least  ten  days  before  the  expiration  of  the  time 
for  objecting  thereto  uor  shall  be  served  upon  each  such 
owner  of  property  within  the  district  of  assessment  fixed 
for  such  improvement"  by  delivering  to  him  personally  a 
copy  thereof. 

In  the  present  proceeding  the  notice  was  published  after 
the  city  engineer  had  filed  his  map,  profiles  and  estimates, 
but  before  the  district  of  assessment  was  established.  I 
think  that  this  publication  was  premature.  Reading  all 
the  pertinent  provisions  of  the  charter  together  it  seems 
to  me  that  the  procedure  contemplated  by  the  legislature 
in  the  case  of  a  sewer  assessment  was:  (1)  The  passage  of 
a  resolution  by  the  common  council  declaring  its  intention 
to  make  an  assessment;  (2)  the  establishment  by  the 
common  council  of  a  district  of  assessment;  (3)  the  filing 
by  the  city  engineer  of  his  map,  profiles  and  estimates, 
and  (4)  the  giving  of  the  prescribed  notice  of  the  proposed 
improvement.  The  provision  for  alternate  service1  in 
section  130  seems  to  me  conclusive  as  to  the  point  that 
the  establishment  of  the  district  of  assessment  must  pre- 
cede  the  giving  of  notice.  *    The  notice  need  not  necessarily 
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be  given  by  publication  in  the  official  newspapers  but  the 
statute  permits  resort  to  personal  service.  Upon  whom 
is  such  personal  service  to  be  made  ?  The  statute  answers, 
upon  each  such  owner  of  property  within  the  district  of 
assessment  fixed  for  such  improvement.  How  can  these 
owners  be  ascertained  so  that  they  may  be  notified  unless 
the  district  of  assessment  has  previously  been  established  ? 

It  is  well  settled  that  the  method  prescribed  by  the 
legislature  for  exercising  the  power  to  levy  assessments  is 
essential  to  the  validity  of  the  proceeding  and  must  be 
followed.  The  courts  may  not  declare  a  departure  there- 
from to  be  immaterial  on  the  ground  that  a  different  mode 
which  was  adopted  was  just  as  effectual  to  protect  the 
parties  interested.  (People  ex  rel.  O'Reilly  v.  Common 
Council  of  Kingston,  189  N.  Y.  60  and  cases  therein 
cited.)  But  in  this  case  the  different  mode  was  not 
effectual  at  all  to  protect  the  relator,  for  he  testified 
without  contradiction  that  he  had  no  knowledge  or  infor- 
mation that  his  land  was  to  be  included  within  the  dis- 
trict of  assessment  for  the  sewer  in  question  until  after 
the  hearing  by  the  common  council. 

For  the  reasons  which  I  have  stated  I  advise  that  the 
order  of  the  Appellate  Division  be  reversed,  with  costs, 
and  the  assessment  against  the  lands  of  the  relator 
annulled. 

Chase,  Collin,  Cuddeback,  Hogan,  Seabury  and 
Pound,  JJ.,  concur. 

Order  reversed,  etc. 
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In  the  Matter  of  the  Claim  of  Daniel  C.  Harnett, 
Respondent,  against  Thomas  J.  Steen  Company  et  al , 
Appellants. 

Appeal  —  Workmen's  Compensation  Act  —  construction  of 
provisions  for  appeals  to  the  Court  of  Appeals  —  when  such 
appeals  cannot  be  taken  unless  certified  by  Appellate  Division 
or  permitted  by  Court  of  Appeals  or  a  judge  thereof. 

1.  The  Workmen's  Compensation  Act  provides  a  summary 
remedy  which  differs  in  substantial  respects  from  a  civil  action  to 
recover  damages  for  personal  injuries  caused  by  negligence.  It 
was  not  the  legislative  design  to  extend  the  right  of  appeal  or  to 
permit  appeals  to  the  Court  of  Appeals  in  cases  arising  under  it 
where  no  right  of  appeal  would  exist  if  the  employee  had  sought 
to  enforce  his  rights  in  an  action  for  damages  for  personal  injuries 
resulting  from  negligence. 

2.  Under  the  provisions  of  that  act  (L.  1014,  ch.  41,  §  23),  an  appeal 
cannot  be  taken  to  the  Court  of  Appeals  from  a  unanimous  decision 
unless  the  Appellate  Division  permits  it  and  certifies  that  in  its 
opinion  a  question  of  law  is  involved  which  ought  to  be  reviewed 
or  unless,  in  case  of  its  refusal  to  so  certify,  an  appeal  is  allowed  by 
a  judge  of  this  court.     (Code  Civ.  Pro.  £  191.) 

Matter  of  Ha rnettv.  MteenCo.,  169  App.  Div.  905,  appeul  dismissed. 

(Argued  September  27,  1915;  decided  October  19,  1915.) 

Motion  to  dismiss  an  appeal  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  third 
judicial  department,  entered  June  10,  1915,  unanimously 
affirming  an  award  of  theistate  workmen's  compensation 
commission. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Egburt  E.  Woodbury,  Attorney-General  {Harold  J. 
Hinman  of  counsel),  for  motion. 

Bertrand  L.  Pettigrew  and  Walter  L.  Olenney 
opposed. 

Seabury,  J.  An  employer  and  an  insurance  carrier 
have  appealed  to  this  court  from  an  order  of  the  Appel- 
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late  Division  confirming  an  award  in  favor  of  the  claim- 
ant made  by  the  Workmen's  Compensation  Commission. 
The  appellants  applied  to  the  Appellate  Division  for  leave 
to  appeal  to  the  Court  of  Appeals  and  that  application 
was  denied.  No  permission  to  appeal  has  been  granted 
by  a  judge  of  this  court.  The  attorney-general  has 
moved  to  dismiss  the  appeal.  The  question  presented  for 
determination  involves  the  interpretation  of  section  23  of 
the  Workmen's  Compensation  Act  (Chap.  67  of  the  Con- 
solidated Laws;  L.  1914,  ch.  41).  That,  section  provides 
as  follows: 

"§  23.  Appeals  from  the  commission.  An  award  or 
decision  of  the  commission  shall  be  final  and  conclusive 
upon  all  questions  within  its  jurisdiction,  as  against  the 
state  fund  or  between  the  parties,  unless  within  thirty 
days  after  a  copy  of  such  award  or  decision  has  been  sent 
to  the  parties,  an  appeal  be  taken  to  the  appellate  division 
of  the  supreme  court  of  the  third  department.  The  com- 
mission may  also,  in  its  discretion,  where  the  claim  for 
compensation  was  not  made  against  the  state  fund,  on 
the  application  of  either  party,  certify .  to  such  appellate 
division  of  the  supreme  court,  questions  of  law  involved 
in  its  decision.  Such  appeals  and  the  questions  so  certi- 
fied shall  be  heard  in  a  summary  manner  and  shall  have 
precedence  over  all  other  civil  cases  in  such  court.  The 
commission  shall  be  deemed  a  party  to  every  such  appeal, 
and  the  attorney -general,  without  extra  compensation, 
shall  represent  the  commission  thereon.  An  appeal  may 
also  be  taken  to  the  court  of  appeals  in  all  cases  where 
such  an  appeal  would  lie  from  a  decision  of  an  appellate 
division,  in  the  same  manner  and  subject  to  the  same 
limitations  as  is  now  provided  in  civil  actions.  Other- 
wise such  appeals  shall  be  subject  to  the  law  and  practice 
applicable  to  appeals  in  civil  actions.  Upon  the  final 
determination  of  such  an  appeal,  the  commission  shall 
make  an  award  or  decision  in  accordance  therewith." 

The  Workmen's  Compensation  Law  was  enacted  to  pro- 
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vide  a  new  remedy  to  the  employee  who  received  acci- 
dental injuries  in  the  course  of  his  employment,  or  in  case 
of  the  death  of  the  employee,  to  his  dependents.  {Matter 
of  Jensen  v.  Southern  Pacific  Co.,  215  N.  Y.  514.)  It 
provides  a  summary  remedy  which  differs  in  substantial 
respects  from  a  civil  action  to  recover  damages  for  personal 
injuries  caused  by  negligence.  It  is  not  instituted  in  a 
court,  but  is  conducted  by  an  administrative  board  or  com- 
mission, and  is  commenced  by  a  notice  of  injury  and  claim. 
Notice  is  given  to  all  parties  interested.  The  proceedings 
before  the  commission  are  informal.  The  decision  of  the 
commission  on  the  facts  is  made  final  and  conclusive. 
(Workmen's  Compensation  Law,  section  20.)  In  the 
absence  of  constitutional  or  statutory  sanction  there  is  no 
right  of  appeal.  The  provision  of  section  23  of  the  Work- 
men's Compensation  Law  that  an  appeal  may  be  taken 
to  the  Court  of  Appeals  in  all  cases  where  such  an  appeal 
would  lie  from  a  decision  of  the  Appellate  Division,  is  sub- 
ject to  the  restriction  contained  in  the  clau&e  of  the  stat- 
ute which  provides  that  such  appeals  may  be  taken  "in 
the  same  manner  and  subject  to  the  same  limitations  as 
is  (are)  now  provided  in  civil  actions."  By  this  language 
the  legislature  intended  to  assimilate  the  practice  upon 
appeal  to  the  Court  of  Appeals  in  these  cases  to  the  prac- 
tice now  obtaining  upon  appeals  from  judgments  in 
actions  for  damages  for  personal  injuries  resulting  from 
negligence.  The  limitation  upon  appeals  in  actions  of  that 
character  is  contained  in  section  191  of  the  Code  of  Civil 
Procedure.  Under  the  limitation  therein  prescribed  no 
unanimous  decision  of  the  Appellate  Division  is  appeal- 
able to  the  Court  of  Appeals  unless  the  Appellate  Division 
permits  such  an  appeal  and  certifies  that  in  its  opinion  a 
question  of  law  is  involved  which  ought  to  be  reviewed 
by  the  Court  of  Appeals,  or  unless,  in  case  of  its  refusal 
to  so  certify,  an  appeal  is  allowed  by  a  judge  of  the  Court 
of  Appeals.  A  different  interpretation  would  fail  to  give 
effect  to  the  provision  of  section  23  of  the  Workmen's 
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Compensation  Law,  which  subjects  appeals  from  a  deci- 
sion of  the  Appellate  Division  to  the  same  limitations 
that  are  now  provided  in  civil  actions  of  the  character 
referred  to.  The  policy  of  the  Workmen's  Compensation 
Law  was  to  devise  a  method  by  which  payments  to  work- 
men who  sustained  personal  injuries  should  be  made  in 
an  expeditious  manner,  and  thus  avoid  the  delays  inci- 
dent to  the  method  of  granting  relief  in  cases  of  this 
character  through  a  civil  action  for  damages.  We  do 
not  think  that  the  legislative  design  was  to  extend  the 
right  of  appeal  or  to  permit  appeals  to  this  court  in  cases 
arising  under  the  Workmen's  Compensation  Law  where 
no  right  of  appeal  would  exist  if  the  employee  had 
sought  to  enforce  his  rights  in  an  action  for  damages  for 
personal  injuries  resulting  from  negligence. 

It  follows  that  the  appeal  should  be  dismissed,  with 
costs  and  ten  dollars  costs  of  motion. 

Willard  Bartlett,  Ch.  J.,  Chase,  Collin,  Cudde- 
back,  Hogan  and  Pound,  JJ.,  concur. 

Appeal  dismissed. 


In  the  Matter  of  the  Application  of  the  Commissioners 
of  the  Palisades  Interstate  Park,  Appellants,  for 
Condemnation  of  Lands  Situate  in  Rockland  County. 

Haverstraw  Crushed  Stone  Company  et  al., 
Respondents. 

Palisades  Interstate  Park  —  proceedings  to  acquire  land  there* 
for  substantially  the  same  as  in  other  condemnation  proceed- 
ings—after awards  for  lands  and  property  rights  taken  have 
been  confirmed  by  the  court  and  no  appeal  taken,  such  awards 
cannot  be  vacated  and  proceedings  discontinued. 

1.  The  practice  relating  to  the  confirmation  of  the  report  in  a  pro- 
ceeding by  commissioners  appointed  under  the  Palisades  Interstate 
Park  Acts  (L.  1900,  ch.  170;  L.  1906,  ch.  691;  L.  1910,  ch.  361)  to  acquire 
the  fee  of  certain  lands  for  park  purposes  is  substantially  the  same 
as  under  the  provisions  of  the  railroad  and  other  acts  relating  to 
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condemnation,  and  where  awards  made  by  commissioners  of 
appraisement  have  been  confirmed  by  the  Supreme  Court  upon 
motion  of  the  park  commissioners,  and  no  fraud,  mistake,  miscon- 
duct, irregularity,  judicial  error  or  inequity  in  the  proceeding  is 
claimed  and  no  reason  exists  for  setting  aside  the  order  of  confirma- 
tion except  that  the  park  commissioners  have  **  changed  their 
minds,"  the  court  has  no  power  upon  the  application  of  such  com- 
missioners, made  after  the  entry  of  the  order  of  confirmation,  to 
vacate  such  order  and  permit  the  park  commissioners  to  discon- 
tinue the  proceeding. 

2.  The  awards,  not  being  contingent  nor  in  any  way  affected  by 
express  statutes,  were  vested  as  property  rights  as  soon  as  the  order 
of  confirmation  was  granted  and  entered,  and  where  there  is  no 
appeal  from  such  order  it  is  not  only  final  as  of  its  date,  but  final 
beyond'the  possibijity  of  modification  or  reversal. 

Matter  of  Comrs.  of  Palisades  Interstate  Park,  166  App.  Di  v.  443, 
affirmed. 

(Argued  September  28,  1915;  decided  October  29,  1915.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  second  judicial 
department,  entered  April  27,  11)15,  which  reversed  an 
order  of  Special  Term  granting  a  motion  for  leave  to 
abandon  and  discontinue  condemnation  proceedings  as  to 
the  appellants  herein  and  vacating  and  setting  aside  a 
prior  order  which  confirmed  the  report  of  commissioners 
of  appraisement  in  said  proceeding. 

The  question  of  law  which  the  order  granting  permis- 
sion to  appeal  to  this  court  certified  as  one  which  ought 
to  be  reviewed  by  this  court  is,  "  Had  the  court  below  at 
Special  Term  the  power  to  make  the  order  appealed  from  ? " 

The  commissioners  of  the  Palisades  Interstate  Park 
were  appointed  pursuant  to  chapter  170  of  the  Laws  of 
1900.  By  such  act  they  have  power  and  authority  to 
acquire  lands  by  eminent  domain,  and  they  have  such 
further  power  and  authority  as  is  granted  to  them  by  said 
act  and  the  amendments  thereto.  (Laws  of  1906,  chap- 
ter 691;  Laws  of  1910,  chapter  861.)  A  proceeding  was 
commenced  by  them  in  1012  to  acquire  certain  lands  for 
park  purposes  in  the  county  of  Rockland,  and  the  owners 
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of  the  fee  of  said  lands  and  the  respondents  as  owners  of 
leasehold  interest  therein  were  made  parties  to  such  pro- 
ceeding. Commissioners  of  appraisement  were  appointed 
in  said  proceeding  as  provided  by  the  act,  and  they 
awarded  an  amount  as  stated  in  their  report  to  the  owners 
of  the  fee,  and  to  the  respondents  Haverstraw  Crushed 
Stone  Company,  lessee,  $210,000,  and  to  Clinton  Point 
Stone  Company,  lessee,  $41,235.  Said  commissioners 
applied  to  the  Special  Term  of  Westchester  county  to 
confirm  said  report,  and  the  owners  of  the  fee  of  said 
property  sought  to  be  condemned  and  said  respondents 
opposed  such  confirmation.  An  order  was  entered  on  the 
16th  day  of  January,  1914,  confirming  sai£  report.  From 
such  order  the  owners  of  the  fee  and  the  respondents 
herein  appealed.  Thereafter  and  before  the  hearing  of 
said  appeals,  the  respondents  pursuant  to  an  order  of  the 
Appellate  Division  duly  made  upon  notice,  severally 
withdrew  their  appeals  and  immediately  thereafter 
demanded  of  said  commissioners  payment  of  the  awards 
made  to  them  respectively  by  the  appraisers.  The  com- 
missioners thereupon  applied  to  said  Special  Term  for 
leave  to  abandon  and  discontinue  the  proceeding  as 
against  the  respondents  and  the  New  York  Trap  Rock 
Company.  The  Special  Term  granted  the  order  as  prayed 
for  by  the  commissioners  upon  their  paying  to  the  owners 
of  said  leasehold  interests  the  costs  and  allowances  there- 
tofore granted  to  them  and  their  counsel,  together  with 
a  fair  allowance  for  services  upon  the  hearing  provided 
for  by  the  order,  and  also  for  the  loss  which  they  will  sus- 
tain from  the  abandonment  and  discontinuance  thereof . 

By  the  order  a  referee  was  appointed  to  ascertain  the 
amount  of  damages  which  each  of  the  lessees  will  sustain 
and  report  to  the  court  the  proofs  taken  by  him  together 
with  his  opinion  thereon. 

Prior  to  the  Special  Term  making  the  order  permitting 
the  commissioners  to  abandon  and  discontinue  the  pro- 
ceeding as  against  the  respondents,  the  Appellate  Divi- 
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sion  had  heard  the  appeal  of  the  owners  of  the  fee  and 
had  affirmed  the  order  of  the  Special  Term  confirming 
the  report  of  the  commissioners  of  appraisement. 

Edward  W.  Hatch  and  George  A.  Blauvelt  for  appel- 
lants. The  Supreme  Court  at  Special  Term  had  the 
power  to  make  the  order  authorizing  and  permitting  the 
abandonment  and  discontinuance  of  the  proceeding  as  to 
the  respondents.  {Matter  of  Commissioners  of  Washing- 
ton Parky  56  N.  Y.  144;  Matter  of  Military  Parade 
Ground,  60  N.  Y.  319;  Matter  of  Waverly  Water  Works, 
85  N.  Y.  478;  Matter  of  Board  of  Street  Opening,  133 
N.  Y.  436;  Matter  of  White  Plains,  65  App.  Div.  417; 
Matter  of  City  of  Buffalo,  180  N.  Y.  163;  Matter  of  Low, 
208  N.  Y.  25;  Matter  of  City  of  New  York,  163  App. 
Div.  11;  Bunyanv.  Comrs.  of  Palisades  Interstate  Park, 
167  App.  Div.  457;  Genet  v.  D.  &  H.  C.  Co.,  113  N.  Y. 
472;  Matter  of  City  of  Buffalo,  78  N.  Y.  370;  Granger 
v.  Craig,  85  N.  Y.  619;  Ladd  v.  Stevenson,  112  N.  Y. 
325;  Matter  of  A.  Chair  Co.,  134  App.  Div.  863;  198 
N.  Y.  618.) 

Charles  F.  Broum  and  Henry  W.  Hardon  for  Haver- 
straw  Crushed  Stone  Company,  respondent.  The  court 
had  no  power  to  grant  the  motion  for  leave  to  discontinue. 
{Matter  of  R.  &  C.  R.  R.  Co.,  67  N.  Y.  242;  Lent  v.  R. 
R.  Co.,  130  N.  Y.  504;  Scheer  v.  R.  R.  Co.,  127  App. 
Div.  267;  R.  R.  Co.  v.  Marshall,  127  App.  Div.  534; 
City  of  Johnstown  v.  Wade,  30  App.  Div.  5;  People 
ex  rel.  Gas  Light  Co.  v.  Syracuse,  78  N.  Y.  56;  People 
ex  rel.  Reynolds  v.  Buffalo,  140  N.  Y.  300;  Matter  of 
Comrs.  of  Washington  Park,  56  N.  Y.  144;  People  v. 
Adirondack  Ry.  Co.,  39  App.  Div.  34;  Stafford  v. 
Mayor,  etc.,  7  Johns.  541.) 

Delavan  A.  Holmes  for  Clinton  Point  Stone  Company, 
respondent.     The  Special  Term  had  no  power  to  vacate 
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the  judgment  and  grant  the  motion  for  leave  to  discon- 
tinue the  proceeding.  {Matter  of  Comrs.  of  Washington 
Park,  56  N.  Y.  146;  Matter  of  Canal  Street,  11  Wend. 
154;  Matter  of  Rhinebeck &  Conn.  R.  R.  Co.,  67  N.  Y. 

242.) 

Chase,  J.  The  commissioners  have  not  abandoned 
their  determination  to  take  the  fee  of  the  property 
described  in  their  petition  commencing  this  proceeding, 
but  for  economic  reasons  stated  in  the  papers  on  which 
they  applied  for  the  order  of  October  23,  1914,  sought  to 
abandon  and  discontinue  the  proceeding  as  against  the 
respondents  and  thus  allow  them  to  continue  in  posses- 
sion of  their  leasehold  rights  during  the  remainder  of  the 
terms  under  their  leases  respectively.  No  fraud,  mis- 
take, misconduct,  irregularity,  judicial  error  or  inequity 
in  the  proceeding  is  claimed.  The  commissioners  after 
voluntarily  applying  to  the  court  to  confirm  the  report  of 
the  appraisers  and  obtaining  such  confirmation  simply 
"changed  their  minds."  It  would  appear,  therefore, 
that  no  reason  exists  for  setting  aside  the  order  of  con- 
firmation which  is  recognized  by  statute  (Code  of  Civil 
Procedure,  §  724)  or  by  the  Supreme  Court  as  inherent  in 
its  general  jurisdiction. 

No  express  authority  is  given  to  the  commissioners  by 
the  act  under  which  they  were  appointed,  to  discontinue  a 
proceeding  commenced  to  acquire  real  property.  It  is 
claimed  by  the  respondents  that  section  3374  of  the  Code 
of  Civil  Procedure,  so  far  as  it  relates  to  the  abandon- 
ment and  discontinuance  of  a  condemnation  proceeding, 
is  applicable  to  a  proceeding  brought  under  the  statute  of 
1900  and  that  as  the  appellants  did  not  make  the  applica- 
tion to  abandon  and  discontinue  the  proceeding  as  against 
the  respondents  until  more  than  thirty  days  after  the 
entry  of  the  final  order  confirming  the  report  of  the 
appraisers  the  authority  of  the  court  to  make  the  order 
appealed  from  had  ceased  by  the  express  terms  of  the 
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Code  provision.  The  respondents  are  clearly  right  in 
their  contention  if  the  Code  provision  is  applicable  to  the 
proceeding  under  the  special  statute.  It  is  unnecessary, 
however,  to  determine  whether  the  Code  provision  is 
applicable  to  this  proceeding  or  even  as  to  the  general 
power  of  the  court  over  an  order  made  or  judgment 
rendered  by  it  because  we  think  it  is  established  by  the 
overwhelming  weight  of  authority  in  this  state  that  the 
awards  not  being  contingent  nor  in  any  way  affected  by 
express  statute,  were  vested  as  property  rights  in  the 
respondents  as  soon  as  the  order  of  confirmation  at  the 
Special  Term  was  granted  and  entered.  Upon  the  facts 
stated  in  the  record  the  court  had  no  power  to  make  the 
order  of  the  Special  Term  discontinuing  the  proceeding  as 
against  the  respondents. 

In  Matter  of  Commissioners  of  Washington  Park  (56 
K.  Y.  144)  the  question  under  consideration  was  the 
right  to  discontinue  a  proceeding  to  take  lands  for  park 
purposes  before  confirmation  of  the  report  of  the  commis- 
sioners of  appraisal.  The  court  held  that  no  such  rights 
are  vested  in  the  property  owners  as  to  prevent  a  discon- 
tinuance of  the  proceeding  until  the  report  of  the  com- 
missioners is  finally  confirmed  and  there  is  a  final  award 
in  the  nature  of  a  judgment  in  favor  of  the  property 
owners  for  their  compensation.  Numerous  authorities 
are  cited  in  the  opinion  as  sustaining  the  conclusion 
reached  by  the  court. 

In  Matter  of  Rhinebeck  &  Conn.  R.  R.  Co.  (67  N.  Y. 
242,  245)  the  court  in  stating  the  question  presented  by 
the  appeal  say  that  it  is  "  Whether  after  confirmation  of 
the  report  of  commissioners  of  appraisal,  appointed  in 
proceedings  instituted  by  a  railroad  company,  *  *  * 
to  acquire  lands  for  the  use  of  the  road,  the  company 
may  abandon  the  proceedings  and  refuse  to  pay  the 
award  made  to  the  owners,  if  for  any  reason  it  is  not 
deemed  for  the  interest  of  the  corporation,  or  it  elects 
not  to  complete  the  purchase," 
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The  court  held  that  the  confirmation  of  the  report  of 
the  commissioners  of  appraisal  u  creates  reciprocal  rights 
between  the  company  and  the  landowners  and  puts  it 
beyond  the  power  of  the  company  thereafter  to  abandon 
the  proceedings.  The  order  of  confirmation  operates  as  a 
judgment  binding  both  parties." 

The  court  cited  in  confirmation  of  its  conclusion  Matter 
of  Comrs.  of  Washington  Park  (supra) ;  People  v.  Cor- 
poration  of  Brooklyn  (1  Wend.  318);  Martin  v.  Mayor  y 
etc.,  of  Brooklyn  (1  Hill,  545);  Hawkins  v.  Trustees  of 
Rochester  (1  Wend.  53). 

Under  the  act  of  1900  title  to  the  property  sought  to  be 
taken  does  not  pass  to  the  commissioners  until  "The 
amount  awarded  for  the  same  shall  have  been  paid,"  as 
provided  by  the  act.  The  order  of  confirmation,  however, 
in  compliance  with  the  terms  of  the  act  not  only  confirmed 
the  awards  of  the  appraisers  but  expressly  provided 
"That  the  respective  amounts  of  compensation  as  ascer- 
tained and  determined  by  said  commissioners,  and  fixed 
by  their  report  shall  be  paid  by  the  Commissioners  of  the 
Palisades  Interstate  Park  to  the  said  owner  or  owners, 
person  or  persons  to  whom  the  same  are  awarded." 

After  the  report  of  the  commissioners  of  appraisement 
the  appellants  had  ample  opportunity  to  consider  whether 
they  would  take  the  property  for  the  award  or  refuse  the 
same  and  ask  leave  and  authority  of  the  court  to  abandon 
the  proceeding  as  against  the  owners  of  the  leasehold 
interests.  They  not  only  moved  to  confirm  the  report, 
but  remained  apparently  satisfied  therewith  while  their 
application  was  under  consideration  by  the  court  and 
until  more  than  three  months  after  the  entry  of  the  order 
of  confirmation. 

The  court  in  Matter  of  Rhinebeck  &  Conn.  R.  R.  Co. 
(supra ,  p.  247)  further  say :  "  It  is  not  necessary,  in  order  to 
conclude  the  corporation,  that  the  title  to  the  land  should 
have  become  vested  in  it  under  the  proceedings.  It  is  suffi- 
cient if  the  right  to  acquire  it,  on  payment  of  the  award,  is 
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fixed,  and  the  duty  of  the  corporation  to  pay  the  award  is 
absolute.  *  *  *  The  company,  when  the  report  of  the 
commissioners  is  made,  is  apprised  of  the  sum  which  it 
will  be  required  to  pay  for  the  lands  embraced  in  the 
report,  and  if  the  valuation  is,  in  the  judgment  of  the  com- 
pany, excessive,  or  if,  for  any  reason,  it  is  regarded  for  the 
interest  of  the  corporation  not  to  proceed  further,  it  may 
decline  to  do  so;  but  if  the  company  elect  to  go  on  and 
apply  for  and  procure  a  confirmation  of  the  report,  the 
relation  of  vendor  and  vendee  is  then  established  between 
the  parties,  and  the  company  is  bound  to  pay  the  awards. " 

In  People  ex  rel.  Gas  Light  Company  of  Syracuse  v. 
Common  Council  of  Syracuse  (78  N.  Y.  56,  59),  referring 
to  the  Commissioners  of  Washington  Park  case  and  to 
the  relative  rights  of  municipal  authorities  seeking  to 
condemn  lands  for  public  purposes  and  of  property  owners, 
including  the  power  to  discontinue  the  proceedings,  the 
court  say  that  the  question  was  in  that  case  fully  con- 
sidered, and  ' '  the  result  was  reached  that,  up  to  the  period 
when  the  owner  had  a  fixed  right  to  a  particular  compen- 
sation for  his  property,  the  municipal  authorities  might 
discontinue  and  abandon  the  proceedings;  but  after  such 
compensation  became  unalterably  fixed,  property  owners 
had  a  vested  right  to  such  compensation,  and  it  would  fol- 
low that  payment  could  be  enforced  according  to  the  stat- 
utes under  which  the  proceedings  were  instituted.  This 
may  preexist  the  vesting  of  the  title  to  the  land  in  thfc 
municipal  corporation,  which,  according  to  the  Syracuse 
charter,  did  not  occijr  until  actual  payment  or  tender.  It 
is  sufficient  if  the  amount  of  compensation  has  been  fixed 
as  a  finality. 

"  In  the  case  cited,  the  statute  provided  for  confirma- 
tion of  the  report  of  the  Commissioners  appointed  to 
appraise  the  damages,  and  it  was  held  that  until  confir- 
mation the  proceedings  might  be  discontinued,  but  could 
not  after  that  event." 

A  different  rule  has  been  adopted  in  some  other  states, 
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but  no  decision  in  this  state  has  been  called  to  our  atten- 
tion holding  that  a  municipal  or  other  corporation  may 
after  confirmation  of  the  report  of  commissioners  of 
appraisal  abandon  proceedings  to  acquire  lands  by  con- 
demnation and  refuse  to  pay  the  award  made  to  the  own- 
ers because  it  is  not  deemed  for  the  interest  of  the  munic- 
ipality or  other  corporation  to  complete  the  purchase. 

The  provision  of  the  act  of  1890  relating  to  the  confir- 
mation of  the  report  by  the  Supreme  Court  (Section  11)  is 
substantially  the  same  as  the  provisions  of  the  railroad 
and  other  acts  relating  to  condemnation.  The  confirma- 
tion by  the  Special  Term  is  final  imtil  set  aside  on  appeal. 
Before  the  entiy  of  the  order  appealed  from  at  Special 
Term  the  appeal  of  the  relators  had  been  withdrawn  and 
the  order  of  confirmation  was  not  only  final  as  of  its  date 
but  final  beyond  the  possibility  of  modification  or  reversal 
on  appeal. 

The  order  of  the  Appellate  Division  should  be  affirmed, 
.with  costs,  and  the  question  certified  answered  in  the 
negative. 

WlLLAKD     BARTLETT,     Cll.     J.,     COLLIN,     CUDDEBACK, 

Hog  ax,  Seabury  and  Pound,  J  J.,  concur. 
Order  affirmed. 


In  the  Matter  of  the  Application  of  Austin  L.  Goodrich, 
Respondent,  v.  The  Village  of  Otego,  Appellant. 

Real  property  —  estates  by  the  entirety  —  relative  rights  of 
husband  and  wife  —  injury  to  lands  owned  in  entirety  by  change 
in  grade  of  village  street  —  husband  may  maintain  proceedings 
for  assessment  of  the  damages  to  his  interest  in  the  property 
without  joining  his  wife  as  a  party  —  form  of  report  by  com* 
missioners  of  appraisal. 

1.  Since  the  enactment  of  the  Married  Woman's  Acts,  a  husband 
and  wife  owning  land  as  tenants  by  the  entirety  have  equal  rights. 
Each  is  a  tenant  in  common  with  the  right  of  survivorship,  and 
when  land  so  owned  by  a  husband  and  wife  has  been  damaged  by 
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a  change  of  grade  in  a  village  street,  an  award  to  the  husband  does 
not  bind  the  wife  nor  include  her  interest,  and  she  may  make  her 
claim  for  damages  independent  of  her  husband. 

2.  Where  a  husband  and  wife  are  the  owners  of  an  estate  by  the 
entirety,  and  such  land  is  injured  by  a  change  in  the  grade  of  a 
village  street,  the  husband  can  institute  and  maintain  a  proceeding 
for  an  assessment  of  damages  to  such  property  without  joining  his 
wife,  his  co-tenant,  as  a  party  to  the  proceeding,  but  the  damage 
to  which  he  is  entitled  under  the  Village  Law  (Cons.  Laws,  ch.  64, 
g  159)  should  be  given  for  the  diminution  of  the  value  of  his  estate 
as  a  tenant  by  the  entirety,  and  not  as  rents  and  profits  or  damages 
to  his  use  and  occupation. 

8.  In  making  their  report,  after  such  appraisal,  the  commis- 
sioners should  state  that,  in  fixing  their  award,  they  have  con- 
sidered the  question  of  benefits,  but  they  should  not  itemize  the 
award  by  allowing  a  specific  sum  for  damage  to,  and  loss  of,  shade 
trees  as  part  of  the  damages  to  the  fee  of  the  premises. 

Matter  of  Goodrich  v.  Village  of  Otego,  170  App.  Div.  — ,  reversed. 

(Argued  October  1,  1915;  decided  October  29,  1915.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
July  12,  1915,  which  affirmed  an  order  of  Special  Term 
confirming  the  report  of  commissioners  of  appraisal  in 
change  of  grade  damage  proceedings. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Tilley  Blakely  for  appellant.  This  proceeding  is  not 
maintainable  by  the  respondent.  {People  ex  rel.  Bennett 
v.  Dickey ,  148  App.  Div.  663;  Matter  of  Board  of  Street 
Opening,  89  Hun,  525;  Freeman  v.  Barber,  1  Hun,  433; 
3T.&C.  574;  Harrer  v.  Wallner,  80  111.  197;  Fowles  v. 
Hayden,  130  Mich.  47;  Speier  v.  Opper,  73  Mich.  35; 
Osgood  v.  Chicago,  154  HI.  194;  Chambers  v.  South 
Chester,  140  Penn.  St.  510;  Philadelphia  Ball  Club  v. 
Philadelphia,  192  Penn.  St.  632;  Matter  of  Squire,  125 
N.  Y.  131.)  The  commissioners' award  for  "  damage  to 
and  loss  of  shade  trees"  is  contrary  to  law.  (Palmer 
v.  Larchmont  El.  Co.,  158  N.  Y,  231;  E$U  v.  Am.  Tel% 
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&  lei  Co.,  143  N.  Y.  133;  Dillon  on  Mun.  Corp.  §  688; 
Kemp  v.  City  of  Des  Moines,  125  Iowa,  640;  Webber 
v.  Salt  Lake  City,  40  Utah,  221;  Castleberry  v.  Atlanta, 
74  Ga.  164;  1  Lewis  on  Em.  Domain  [2d  ed. J,  319;  Robin- 
son  v.  City  of  Spokane,  66  Wash.  527;  Matter  of  C. 
N.  Y.  Tel  Co.,  36  App.  Div.  553.) 

L.  F.  Raymond  and  C.  L.  Andrus  for  respondent. 
The  evidence  justified  the  findings  of  the  court  and  is  suf- 
ficient to  support  the  same.  (Comesky  v.  Village  of 
Suffern,  179  N.  Y.  393;  Folmsbee  v.  City  of  Amsterdam, 
142  N.  Y.  118;  Stenson  v.  City  of  Mt.  Vernon,  .104 
App.  Div.  17;  McCall  v.  Village  of  Saratoga  Springs, 
121  N.  Y.  704;  Matter  of  Church  of  Our  Lady  of  Mercy, 
32  N.  Y.  S.  R.  967;  Matter  of  Geer,  39  App.  Div.  22; 
Matter  of  Whitmore  v.  Village  of  Tarrytotvn,  137  N.  Y. 
409;  Matter  of  Bartlett  v.  Village  of  Tarrytown,  52  Hun, 
380.)  The  fact  that  the  petitioner  is  tenant  by  entirety 
with  his  wife  does  not  defeat  his  right  to  maintain  this 
proceeding.  (Demby  v.  City  of  Kingston,  60  Hun,  294; 
133  N.  Y.  538.)  The  grade  of  River  street  having  been 
changed  within  the  meaning  of  section  159  of  the  Village 
Law,  the  petitioner  is  entitled  to  maintain  this  proceed- 
ing and  recover  the  damages  awarded  by  the  commis- 
sioners herein.  (Hiles  v.  Fisher,  144  N.  Y.  306;  F.  &  M. 
Nat.  Bank  v.  Gregory,  40  Barb.  155;  Graney  v.  Berrie, 
31  App.  Div.  285.) 

Pound,  J.  On  an  appeal  by  the  appellant  in  this  pro- 
ceeding from  the  order  appointing  commissioners  to  ascer- 
tain the  damages  sustained  by  respondent  by  reason  of 
the  change  of  grade  of  River  street,  the  question  was 
whether  petitioner  as  one  of  the  owners  of  an  estate  by 
the  entirety  could  institute  and  maintain  a  proceeding  for 
an  assessment  of  damages  to  property  so  owned  without 
joining  his  wife,  the  co-tenant,  as  a  party  to  the  proceed- 
ing.    (Matter  of  Goodrich  v.  Village  of  Otego%  160  App, 
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Div.  349.)  The  court  below,  affirming  the  order,  held 
that  petitioner  could  maintain  the  proceeding  and  was 
entitled  to  the  damages  sustained  by  him  as  a  tenant  in 
common  for  the  value  of  the  use  and  occupation  of  the 
premises  and  that  his  wife,  who  had  failed  to  present  a 
claim  for  damages  as  provided  by  section  159  of  the 
Village  Law,  was  without  remedy. 

,  The  court  below  reserved  the  question  of  damage  to  the 
fee  until  the  coming  in  of  the  report  of  the  commissioners 
and  directed  the  commissioners  to  decide  and  report 
(a)  the  compensation  to  which  the  claimant  Austin  L. 
Goodrich,  as  a  tenant  in  common  of  the  use  and  occupa- 
tion of  the  premises,  is  entitled,  and  (b)  the  compensation 
to  which  the  owner  of  the  fee  is  entitled. 

The  commissioners  of  appraisal  thereafter  reported  that 
the  damage  sustained  by  the  petitioner  was  $200  and 
that  the  compensation  to  which  the  claimant  Austin  L. 
Goodrich,  as  a  tenant  in  common  of  the  use  and  occupa- 
tion of  the  premises,  was  entitled  was  $12  annually, 
and  that  the  compensation  to  which  the  owner  in  fee  of 
the  premises  was  entitled  is  $200.  The  order  confirming 
the  report  of  commissioners  which  is  now  before  us  for 
review  provides  "  that  the  amount  of  the  award  made 
as  aforesaid  to  the  owner  of  the  fee  of  said  premises  with 
interest  thereon  from  this  date,  shall  be  a  liability  against 
the  said  Village  of  Otego,  N.  Y.,  and  that  said  village 
shall  pay  to  the  owner  of  the  fee  of  said  premises  the  sum 
of  $200  damages  to  said  fee,  with  interest  as  aforesaid, 
when  said  owner  is  determined,  and  that  said  village  pay 
to  said  petitioner  the  sum  of  $12  annually,  until  the 
determination  of  the  ownership  of  said  fee  as  damages  to 
the  use  and  occupation  of  said  premises,  or  in  case  the 
said  petitioner,  Austin  L.  Goodrich,  and  his  wife,  Flora 
Goodrich,  owners  as  tenants  by  the  entirety  of  said  prem- 
ises, execute  to  The  Village  of  Otego,  N.  Y.,  a  release  of 
all  claim  or  demand  for  said  award  and  for  the  damages 
alleged  in  the  petition  herein,  then  in  such  event,  the  said 
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village  pay  to  the  said  Austin  L.  Goodrich  the  sum  of 
$200  damages,  with  interest  from  this  date,  in  full  of  the 
award  of  said  commissioners." 

The  amount  involved  is  insignificant  as  compared  with 
the  importance  of  the  questions  of  law  which  the  parties 
seek  to  have  settled  on  this  appeal.  Appellant  maintains 
that  the  incidents  of  tenancy  by  the  entirety  are  such  that 
the  failure  of  respondent's  wife  to  unite  with  him  in  the 
claim  for  damages  filed  with  the  board  of  trustees  is  a 
bar  to  this  proceeding.  The  husband  may  sell  or  mort- 
gage his  interest  in  realty  so  held,  which  is  the  right  to 
the  use  of  an  undivided  half  of  the  estate  during  the 
joint  lives  and  the  fee  in  case  he  survives  his  wife. 
(Hiles  v.  Fisher,  144  N.  Y.  30H.)  Obviously  the  husband 
is  an  owner  of  an  interest  in  real  estate  and  as  such 
entitled  to  compensation  under  section  159  of  the  Village 
Law  when  the  land  is  injuriously  affected  by  change  of 
grade.  But  the  damages  to  which  he  is  entitled  are  given 
as  an  equivalent  for  the  diminution  in  value  of  his  estate, 
and  not  as  rents  and  profits.  He  is  not  entitled  to  an 
annual  payment  from  the  village  for  the  use  and  occupa- 
tion of  the  premises.  If  he  and  his  wife  had  both  joined 
in  the  proceeding,  or  if  the  statute  protected  all  owners 
and  not  merely  those  claiming  damages,  the  award  of 
$200  should  be  paid  into  court  and  retained  until  death 
terminated  the  tenancy  and  then  paid  to  the  survivor,  the 
income  meanwhile  being  divided  equally  between  them. 
(Hiles  v.  Fisher,  supra.)  But  the  remedy  provided  by 
the  statute  is  exclusive,  for  at  common  law  where  a 
municipality  makes  a  lawful  change  in  the  grade  of  a 
street  the  abutting  owner  is  not  entitled  to  damages. 
(RadclijPs  Executors  v.  Mayor,  etc.,  of  Brooklyn,  4  N.  Y. 
195.)  The  statute  (Village  Law,  Cons.  Laws,  ch.  64, 
§  159,  subd.  1)  provides  that  "  a  person  claiming  damages 
from  such  change  of  grade  must  present  to  the  board  of 
trustees  a  verified  claim  therefor  within  sixty  days  after 
such  change  of  grade  is  effected. "    The  failure  of  respond- 
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ent's  wife  to  join  in  the  proceeding  eliminates  her  interest 
in  the  land  from  consideration.  That  of  the  husband 
must  be  dealt  with  independently.  "  Those  harsh  princi- 
ples of  common  law  which  destroyed  for  most  purposes 
the  legal  identity  of  the  wife  and  subjected  her  person 
and  property  to  the  control  of  her  husband  "  are  not  inci- 
dents of  tenancy  by  the  entirety  and  have  long  since  been 
detached  from  such  estates  by  the  Married  Woman's  Acts 
of  this  state.  (Hiles  v.  Fisher,  supra.)  The  husband  is 
a  tenant  in  common  with  the  right  of  survivorship.  So 
is  the  wife,  and  an  award  to  the  husband  does  not  bind 
the  wife,  nor  include  the  wife's  interest.  Were  it  not  for 
the  bar  of  the  short  Statute  of  Limitations  she  might 
make  her  claim  for  damages  independent  of  her  husband. 
(Grosser  v.  City  of  Rochester,  148  N.  Y.  235.) 

The  commissioners  herein  should  have  determined  the 
compensation  to  which  petitioner  was  entitled  by  reason 
of  the  change  of  grade,  not  for  damages  to  his  use  and 
occupation,  but  for  the  diminution  in  value  of  his  estate 
as  a  tenant  by  the  entirety  as  above  defined.  They  were 
without  authority  to  award  damages  to  owners  generally, 
or  unknown  or  contingent  owners  who  made  no  claim  for 
damages. 

In  making  their  report  the  commissioners  should  state 
that  in  fixing  their  award  they  have  considered  the  ques- 
tion of  benefits,  although  the  presumption  is  that  they 
have  followed  the  direction  of  the  statute  in  that  regard. 
Nor  should  they  itemize  the  award  as  they  have  done  in 
this  case  by  allowing  $100  for  damage  to  and  loss  of  shade 
trees.  At  common  law,  where  no  compensation  was 
allowed  to  the  abutting  owner,  the  municipal  authorities 
bad  the  right  to  destroy  shade  trees  in  the  street  without 
compensation  when  making  authorized  highway  improve- 
ments, such  as  a  change  of  grade,  but  the  purpose  of  the 
statute  is  to  impose  liability  when  the  land  adjacent  to 
.  the  street  is  injuriously  affected,  as  it  may  be  by  damage 
to  shade  trees.    (Donahue  v.   Keystone  Gas  Co.,  181 
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N.  Y.  313.)  It  was,  therefore,  unnecessary  to  separate  the 
items  making  up  the  $200  for  the  purpose  of  showing  that 
$100  thereof  was  for  damage  to  shade  trees. 

The  order  appealed  from  must  be  reversed,  with  costs 
to  abide  the  final  award  of  costs,  and  the  proceeding 
remitted  to  the  Special  Term  for  a  new  appraisal  before 
new  commissioners. 

Chase,  Collin,  Cuddeback,  Hogan  and  Seabury,  J  J., 
concur;  Willard  Bartlett,  Ch.  J.,  absent. 

Order  reversed,  etc. 


John  Galley,  Appellant,  v.  William  Brennan, 
Respondent. 

Malicious  prosecution  —  probable  cause — when  judgment  for 
plaintiff  in  action  for  malicious  prosecution  erroneously  reversed 
by  Appellate  Division  and  complaint  dismissed  as  a  matter  of 
law  — practice  —  when  the  case  must  be  remitted  to  the  Appellate 
Division  to  pass  upon  the  question  of  the  weight  of  evidence. 

1.  In  an  action  for  the  malicious  prosecution  of  the  plaintiff  by 
the  defendant,  who  had  instituted  a  criminal  proceeding  against  the 
former  upon  a  charge  of  larceny,  which  was. dismissed,  it  appears 
that  the  only  direct  and  reliable  information  which  defendant  had, 
established  simply  that  the  thief  came  from  a  certain  village  and 
was  a  tall  man  with  a  sandy  mustache  and  that  plaintiff  answered 
to  that  description.  Held,  that  such  facts  are  not  sufficient  to 
establish,  as  a  matter  of  law,  probable  cause  and  a  reasonable 
ground  for  causing  the  arrest  of  the  plaintiff,  and,  hence,  an  order 
of  the  Appellate  Division  reversing,  as  a  matter  of  law,  the  judg- 
ment in  favor  of  the  plaintiff,  entered  upon  the  verdict  of  a  jury, 
and  dismissing  the  complaint  upon  the  merits,  is  erroneous  and 
must  be  reversed.    (Heyne  v.  Blair,  62  N.  Y.  19,  followed.) 

2.  In  dismissing  the  complaint  as  a  matter  of  law  the  Appellate 
Division  did  not  consider  the  other  possible  aspect  of  the  case 
presented  by  an  appeal  from  an  order  denying  a  motion  for  a  new 
trial  upon  the  minutes,  whether  the  verdict  was  against  the  weight 
of  evidence  in  case  the  plaintiff  was  entitled  to  go«to  the  jury,  and, , 
hence,  in  reversing  the  decision  of  the  Appellate  Division,  defendant 
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is  entitled  to  have  the  case  remitted  to  that  court  so  as  to  enable  it 
to  pass  upon  the  question  of  the  weight  of  evidence.     {Junkerrnann 
v.  Tilyou  Realty  Co.,  213  N.  Y.  404,  followed.) 
Galley  v.  Brennan.  156  App.  Div.  443,  reversed. 

(Argued  October  8,  1915;  decided  October  29,  1915.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  May  8,  1913,  upon  an  order  reversing  a  judgment 
in  favor  of  plaintiff  entered  upon  a  verdict  and  directing 
a  dismissal  of  the  complaint. 

The  nature  of  the  action  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 

H.  B.  Butterfield  for  appellant.  The  refusal  of  the 
trial  court  to  grant  a  nonsuit  or  to  direct  a  verdict  for 
the  defendant  was  not  error.  (Burt  v.  Smith,  181  N.  Y. 
1;  Sprague  v.  Gibson,  63  Him,  626;  Scott  v.  Dennet 
Coffee  Co.,  31  Misc.  Rep.  826;  Oerity  y.  Strasbourger, 
133  App.  Div.  701;  Anderson  v.  Haw,  116  N.  Y.  336; 
Rawson  v.  Leggett,  97  App.  Div.  416.)  The  facts  and 
inferences  to  he  drawn  are  questions  clearly  for  the  jury 
to  determine.  (Costigan  v.  Met.  L.  Lts.  Co.%  3S  App. 
Div.  644;  Farnum  v.  Fealy,  56  N.  Y.  451;  Heyne  v. 
Blair,  62  N.  Y.  19.) 

William  Brennan,  Jr.,  for  respondent.  The  trial 
court  erred  in  denying  defendant's  motion  for  the  dis- 
missal of  the  plaintiff's  complaint,  and  in  submitting  the 
question  of  probable  cause  and  malice  to  the  jury  for 
determination,  and  the  order  of  the  Appellate  Division 
was  proper.  {McCarthy  v.  Barrett,  144  App.  Div.  727; 
Molloy  v.  L.  I.  R.  R.  Co.,  59  Hun,  424;  Farrell  v. 
Friedlander,  63  Hun,  254;  Sheahan  v.  Nat.  Steamboat 
Co.,  66  Hun,  48;  Shipman  v.  Learn,  92  Hun,  558; 
Kline  v.  Hibbard,  80  Hun,  50;  Siejke  v.  Siejke,  6  App. 
Div.  472;  Francis  v.  Tilyou,  26  App.  Div.  340;  Heyne  v. 
Blair,  3   T.  &  C.   263.)    The  defendant  had  probable 
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cause  for  instituting  the  prosecution  in  question.  {Foshay 
v.  Ferguson,  2  Den.  617;  Carl  v.  Ayers.  53  N.  Y.  14; 
Anderson  v.  How,  116  N.  Y.  336;  George  v.  Johnson,  25 
App.  Div.  125.) 

Hiscock,  J.  This  action  was  brought  to  recover  dam- 
ages for  alleged  malicious  prosecution  of  plaintiff  by 
defendant.  The  latter  instituted  a  criminal  proceeding 
against  the  former  upon  the  charge  of  having  stolen 
some  manure.  The  charge  was  dismissed  and  the  only 
question  in  this  action  has  been  and  is  the  one  whether 
defendant  had  probable  cause  for  instituting  the  proceed- 
ing although  it  turned  out  that  plaintiff  was  innocent  of 
the  offense.  The  trial  court  held  that  the  evidence  made 
this  question  one  of  fact  to  be  determined  by  the  jury, 
but  the  Appellate  Division  decided  that  as  a  matter  of 
law  lack  of  probable  cause  was  not  established  by  plain- 
tiff and  that,  therefore,  the  action  should  l>e  dismissed. 
The  question  is  somewhat  close  and  it  becomes  necessary 
to  state  briefly  the  facts  upon  which  defendant  relied  in 
instituting  the  prosecution  of  plaintiff. 

One  Heisenbuttle,  who  seems  to  have  seen  thejnan  who 
actually  did  steal  the  manure,  told  defendant  in  sub- 
stance that  the  man  said  he  came  from  Garden ville;  that 
he  had  a  bay  team  and  a  certain  kind  of  wagon  and  that 
"he  was  a  tall  man  with  light  complexion. " 

One  Tresselt,  who  worked  for  the  last-named  person, 
told  one  of  defendant's  employees  who  in  turn  communi- 
cated the  information  to  him,  "  that  a  man  by  the  name 
of  John  Galley  took  the  manure;  that  he  had  a  green- 
house or  florist  out  there,"  and  again  told  another  of 
defendant's  employees,  who  likewise  communicated  the 
information,  that  he  "  supposed  "  John  Galley  took  it, 
and  that  the  man  who  took  it  had  a  bay  team  and  was  a 
' '  tall  man,  sandy  moustache. "  Another  person  informed 
defendant  that  the  plaintiff  answered  the  description  thus 
given  by  Tresselt.    It  did  not  appear  in  any  way  and  it 
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is  not  claimed  and  does  not  seem  to  have  been  understood 
by  defendant  that  Tresselt  saw  the  man  who  took  away 
the  manure  or  was  speaking  from  personal  observation. 
He  "  supposed  "  that  plaintiff  was  the  man  who  took  the 
manure.     It  appeared  that  as  a  matter  of  fact  plaintiff 
did  not  have  a  bay  team  and  outside  of  an  unsuccessful 
attempt  upon  the  part  of  defendant  to  interview  Tresselt 
no  effort  was  made  to  ascertain  from  any  one  having 
reliable  knowledge  or  information  whether  plaintiff  was 
the  man  who  committed  the  theft.     Thus  substantially 
all  of  the  direct,  reliable  information  which  defendant 
had  established  simply  that  the  thief  came  from  Garden- 
ville  and  was  a  tall  man  with  a  sandy  moustache  and 
that  plaintiff  answered  to  this  veiy  general  description. 
That  in  my  judgment  was  not  sufficient  to  establish  as  a 
matter  of  law  probable  cause  and  a  reasonable  ground 
for  causing  his  arrest.     Some  of  my  associates  believe 
that  it  rather  disclosed  lack  of  probable  cause  as  matter 
of  law,  and  in  the  aspect  most  favorable  for  defendant  the 
case  disclosed  a  situation  where  different  persons  of  rea- 
sonable prudence  and  caution  might  draw  different  infer- 
ences from  the  undisputed  facts  and  where,  therefore,  the 
question  of  probable  cause  should  have  been  submitted 
to    the  jury  under  the  rules  laid  down  in   Heyne  v. 
Blair  (62  N.  Y.   19).     It  is  there  written  (pp.  22,  23): 
"  Probable  cause,  as  defined  in  the  books,  is  such  a  state 
of  facts  and  circumstances  as  would  lead  a  man  of  ordi- 
nary caution  and  prudence,  acting  conscientiously,  impar- 
tially, reasonably  and  without  prejudice  upon  the  facts 
within  his  knowledge,  to  believe  that  the  person  accused 
is  guilty.     *    *    *    It  is  pre-eminently  a  question  for  the 
judgment  of  twelve  men  to  determine  what,  upon  a  doubt- 
ful state  of  facts,  or  upon  facts  from  which  different  men 
would  draw  different  conclusions  —  that  is,   upon  facts 
capable  of  different  inferences —  would  be  the  belief  and 
action  of  men  of  ordinary  caution  and  prudence." 

A  question  of  practice  is  also  presented  for  considera- 
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tion  on  this  appeal.  Entertaining  the  view  which  it  did 
that  the  plaintiff's  complaint  should  be  dismissed  as  a 
matter  of  law,  the  Appellate  Division  did  not  consider 
the  other  possible  aspect  of  the  case  presented  by  an 
appeal  from  the  order  denying  a  motion  for  a  new  trial 
upon  the  minutes,  whether  the  verdict  was  against  the 
weight  of  evidence  in  case  the  plaintiff  was  entitled  to  go 
to  the  jury.  Formerly  an  appeal  would  not  have  been 
entertained  by  this  court  from  an  order  reversing  a  judg- 
ment based  upon  the  verdict  of  a  jury  where  the  question 
of  the  weight  of  evidence  was  presented  to  the  Appellate 
Division  unless  it  appeared  in  the  order  of  reversal  that 
the  facts  had  been  examined  and  no  error  found  therein. 
Under  the  present  practice,  however,  which  permits  the 
Appellate  Division  to  dismiss  a  complaint  as  was  done  in 
this  case  where  it  has  seemed  that  there  should  be  a  non- 
suit, it  is  necessary  for  the  party  defeated  at  the  Appellate 
Division  to  appeal  to  this  court  in  order  to  be  relieved 
from  the  judgment  dismissing  his  complaint.  On  the 
other  hand,  if  we  reverse  the  present  action  of  the  Appel- 
late Division  and  simply  allow  the  judgment  of  the  trial 
court  to  be  reinstated,  the  party  appealing  from  the  lat- 
ter judgment  and  the  order  denying  the  motion  for  a  new 
trial  on  the  minutes  will  have  been  deprived  of  his  right 
to  have  the  Appellate  Division  review  the  verdict  upon 
the  facts.  While  in  my  opinion  the  Appellate  Division, 
although  holding  that  a  complaint  should  be  dismissed  as 
matter  of  law  might  nevertheless  determine  that  if  it  was 
in  error  in  this  respect  and  the  case  was  one  for  the  jury, 
the  verdict  should  or  should  not  be  set  aside  as  against 
the  weight  of  evidence,  this  course  has  not  been  pursued 
in  this  case.  Under  these  circumstances  it  seems  to  be 
necessary  in  reversing  the  present  decision  of  the  Appel- 
late Division  to  remit  the  case  to  that  court  so  as  to  enable 
it  to  pass  upon  the  question  of  the  weight  of  evidence  as 
defendant  is  entitled  fc>  have  it  do.  (Junkermann  v.  Til- 
yon  Realty  Co.,  213  N.  Y.  404.) 
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Therefore,  I  recommend  that  the  judgment  appealed 
from  be  reversed  and  that  the  case  be  remitted  to  the 
Appellate  Division  to  enable  it  to  pass  upon  the  questions 
of  fact  presented  by  the  appeal  from  the  order  denying 
defendant's  motion  for  a  new  trial  made  upon  the  minutes 
of  the  trial  court,  with  costs  to  the  appellant  in  this  court. 

Chase,  Cuddeback,  Hogan,  Cardozo  and  Seabury, 
JJ.,  concur;  Willard  Bartlett,  Ch.  J.,  absent. 

Judgment  reversed,  etc. 


The  People  of  the  State  of  New  York,  Respondent, 
v.  William  Flack,  Appellant. 

Murder  —  evidence  upon  a  trial  for  murder  reviewed  and  held 
sufficient  to  sustain  judgment  of  conviction — appeal  —  steno- 
graphic minutes  of  testimony  taken  at  trial  subsequent  to  trial 
of  defendant  cannot  be  received  by  appellate  court  even  to 
sustain  a  judgment. 

1.  The  record  upon  the  trial  of  a  defendant  charged  with  the 
crime  of  murder  in  the  first  degree  examined,  and  held,  that  the 
evidence  not  only  justified  but  required  the  submission  of  the  case 
to  the  jury  and  that  the  verdict  convicting  the  defendant  is  amply 
sustained  by  such  evidence. 

2.  While  record  evidence  dehors  the  record  of  a  case  under  review 
by  an  appellate  court  may  sometimen  be  received  for  the  purpose 
of  sustaining  a  judgment,  it  is  never  allowed  for  the  purpose  of 
reversing  a  judgment.  It  is  received  by  the  appellate  court  for  the 
reason  that,  being  in  its  nature  incontrovertible,  it  would  be  idle  to 
send  the  case  back  for  the  sole  purpose  of  admitting  it.  But  an 
appellate  court,  even  in  order  to  sustain  a  judgment,  cannot  receive 
and  consider  the  stenographic  minutes  of  the  testimony  of  a  party 
given  upon  a  trial  subsequent  to  the  trial  under  review.  (Stemmler 
v.  Mayor,  etc..  of  New  York,  179  N.  Y.  47B;  People  v.  Seidenshner, 
210  N.  Y.  341,  distinguished.) 

(Argued  October  11,  1915;  decided  October  29,  1915). 

Appeal  from  a  judgment  of  the  Court  of  General  Ses- 
sions of  the  Peace  in  the  county  of  New  York  rendered 
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tion  on  this  appeal.  Entertaining  the  view  which  it  did 
that  the  plaintiff's  complaint  should  he  dismissed  as  a 
matter  of  law,  the  Appellate  Division  did  not  consider 
the  other  possible  aspect  of  the  case  presented  by  an 
appeal  from  the  order  denying  a  motion  for  a  new  trial 
upon  the  minutes,  whether  the  verdict  was  against  the 
weight  of  evidence  in  case  the  plaintiff  was  entitled  to  go 
to  the  jury.  Formerly  an  appeal  would  not  have  been 
entertained  by  this  court  from  an  order  reversing  a  judg- 
ment based  upon  the  verdict  of  a  jury  where  the  question 
of  the  weight  of  evidence  was  presented  to  the  Appellate 
Division  unless  it  appeared  in  the  order  of  reversal  that 
the  facts  had  been  examined  and  no  error  found  therein. 
Under  the  present  practice,  however,  which  permits  the 
Appellate  Division  to  dismiss  a  complaint  as  was  done  in 
this  case  where  it  has  seemed  that  there  should  be  a  non- 
suit, it  is  necessary  for  the  party  defeated  at  the  Appellate 
Division  to  appeal  to  this  court  in  order  to  be  relieved 
from  the  judgment  dismissing  his  complaint.  On  the 
other  hand,  if  we  reverse  the  present  action  of  the  Appel- 
late Division  and  simply  allow  the  judgment  of  the  trial 
court  to  be  reinstated,  the  party  appealing  from  the  lat- 
ter judgment  and  the  order  denying  the  motion  for  a  new 
trial  on  the  minutes  will  have  been  deprived  of  his  right 
to  have  the  Appellate  Division  review  the  verdict  upon 
the  facts.  While  in  my  opinion  the  Appellate  Division, 
although  holding  that  a  complaint  should  be  dismissed  as 
matter  of  law  might  nevertheless  determine  that  if  it  was 
in  error  in  this  respect  and  the  case  was  one  for  the  jury, 
the  verdict  should  or  should  not  be  set  aside  as  against 
the  weight  of  evidence,  this  course  has  not  been  pursued 
in  this  case.  Under  these  circumstances  it  seems  to  be 
necessary  in  reversing  the  present  decision  of  the  Appel- 
late Division  to  remit  the  case  to  that  court  so  as  to  enable 
it  to  pass  upon  the  question  of  the  weight  of  evidence  as 
defendant  is  entitled  to  have  it  do.  (Jnnkermann  v.  Til- 
yon  Realty  Co.,  213  N.  Y.  404.) 
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Therefore,  I  recommend  that  the  judgment  appealed 
from  be  reversed  and  that  the  case  be  remitted  to  the 
Appellate  Division  to  enable  it  to  pass  upon  the  questions 
of  fact  presented  by  the  appeal  from  the  order  denying 
defendant's  motion  for  a  new  trial  made  upon  the  minutes 
of  the  trial  court,  with  costs  to  the  appellant  in  this  court. 

Chase,  Cuddeback,  Hogan,  Cardozo  and  Seabury, 
JJ.,  concur;  Willard  Bartlett,  Ch.  J.,  absent. 

Judgment  reversed,  etc. 


The  People  of  the  State  of  New  York,  Respondent, 
v.  William  Flack,  Appellant. 

Murder  —  evidence  upon  a  trial  for  murder  reviewed  and  held 
sufficient  to  sustain  judgment  of  conviction  —  appeal — steno- 
graphic minutes  of  testimony  taken  at  trial  subsequent  to  trial 
of  defendant  cannot  be  received  by  appellate  court  even  to 
sustain  a  judgment. 

1.  The  record  upon  the  trial  of  a  defendant  charged  with  the 
crime  of  murder  in  the  first  degree  examined,  and  held,  that  the 
evidence  not  only  justified  but  required  the  submission  of  the  case 
to  the  jury  and  that  the  verdict  convicting  the  defendant  is  amply 
sustained  by  such  evidence. 

2.  While  record  evidence  dehors  the  record  of  a  case  under  review 
by  an  appellate  court  may  sometime*  be  received  for  the  purpose 
of  sustaining  a  judgment,  it  is  never  allowed  for  the  purpose  of 
reversing  a  judgment.  It  is  received  by  the  appellate  court  for  the 
reason  that,  being  in  its  nature  incontrovertible,  it  would  be  idle  to 
send  the  case  back  for  the  sole  purpose  of  admitting  it.  But  an 
appellate  court,  even  in  order  to  sustain  a  judgment,  cannot  receive 
and  consider  the  stenographic  minutes  of  the  testimony  of  a  party 
given  upon  a  trial  subsequent  to  the  trial  under  review.  (Stemmler 
v.  Mayor,  etc.,  of  New  York,  179  N.  Y.  473;  People  v.  Seidenshner, 
210  N.  Y.  341,  distinguished.) 

(Argued  October  11;  1915;  decided  October  29,  1915). 

Appeal  from  a  judgment  of  the  Court  of  General  Ses- 
sions of  the  Peace  in  the  county  of  New  York  rendered 
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March  15,  1915,  upon  a  verdict  convicting  the  defendant 
of  the  crime  of  murder  in  the  first  degree. 
The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

C.  F.  Kinsley  and  Winter  Russell  for  appellant. 
The  People  failed  to  establish  defendant's  guilt  beyond  a 
reasonable  doubt.  (People  v.  Corey,  157  N.  Y.  332; 
People  v.  Bennett,  49  N.  Y.  137;  People  v.  Owens,  148 
N.  Y.  648;  People  v.  Dohring,  59  N.  Y.  378;  Buel  v. 
People,  78  N.  Y.  495.)  When  the  judgment  is  of  death 
the  Court  of  Appeals  may  order  a  new  trial,  if  it  be  satis- 
fied that  the  verdict  was  against  the  weight  of  evidence 
or  against  law,  or  that  justice  requires  a  new  trial, 
whether  any  exceptions  shall  have  been  taken  or  not  in 
the  court  below.  (Code  Crim.  Pro.  §  528;  People  v. 
Ferrara,  199  N.  Y.  414;  People  v.  Poulin,  207  N.  Y.  73; 
People  v.  Ledwon,  153  N.  Y.  22.)  The  court  erred  in 
failing  to  instruct  the  jury  to  take  into  consideration 
Louisa  Macaluso's  confession  of  guilt  and  general  char- 
acter, when  estimating  the  value  they  should  give  to  her 
testimony.  (People  v.  Ferrara,  199  N.  Y.  429;  People 
v.  Becker,  210  N.  Y.  289;  Buel  v.  People,  78  N.  Y.  502; 
People  v.  Spohr,  206  N.  Y.  516.) 

Charles  A.  Perkins,  District  Attorney  (Robert  C. 
Taylor  of  counsel),  for  respondent.  The  questions  involved 
are  purely  questions  of  fact.  There  is  adequate  and  com- 
petent evidence  to  sustain  the  verdict.  Where  the  cir- 
cumstances are  such  the  Court  of  Appeals  has  consist- 
ently refused  to  upset  verdicts  upon  the  facts,  but  has 
held  that  the  responsibility  is  that  of  the  jurors.  (People 
v.  Sliney,  137  N.  Y.  570;  People  v.  Sanducci,  195  N.  Y. 
361;  People  v.  Becker,  215  N.  Y.  126.) 

Willard  Bartlett,  Ch.  J.  Some  time  between  the 
8th  and  10th  days  of  April,  1914,  one  Guiseppe  Marino 
was  shot  to  death  in  a  room  on  the  top  floor  of  the  house 
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No.  634  East  Thirteenth  street  in  the  city  of  New  York. 
The  defendant  has  been  convicted  of  the  premeditated 
and  deliberate  murder  of  this  man  upon  evidence  which 
not  only  justified,  but  required  the  submission  of  the  case 
to  the  jury,  and  which  is  amply  sufficient  to  sustain  their 
verdict.  The  case  for  the  People  consisted  largely  of  con- 
fessions by  the  defendant  and  corroborative  evidence 
given  by  Louisa  Macaluso  in  whose  room  Marino  was 
killed.  The  defendant,  who  testified  in  his  own  behalf, 
repudiated  these  confessions  and  his  testimony  tended  to 
show  that  they  were  not  voluntary  but  were  made  under 
compulsion  exercised  upon  him  by  police  officers  shortly 
after  his  arrest.  The  defense  also  relied  upon  the  fact 
that  Louisa  Macaluso  had  at  one  time  confessed  that  she 
was  really  the  perpetrator  of  the  crime,  as  requiring  the 
jury  to  reject  wholly  her  testimony  against  the  defendant 
given  upon  the  present  trial.  Upon  all  the  proof,  how- 
ever, there  was  a  clear  issue  of  fact  presented  for  the 
consideration  and  determination  of  the  jury.  As  was 
said  in  People  v.  Poulin  (207  N.  Y.  73,  78),  the  case 
*'  resolved  itself  into  a  question  of  credibility,  and  there  is 
nothing  in  the  record  to  indicate  that  the  jury  passed 
upon  that  question  incorrectly." 

This  appeal  presents  only  another  example  of  the 
numerous  class  of  homicide  cases  with  which  the  Court 
of  Appeals  cannot  interfere  without  usurping  the  prov- 
ince of  the  jury.  In  such  cases,  where  no  serious  ques- 
tion of  law  is  involved,  it  has  been  our  custom  of  late 
years  to  pass  upon  the  appeal  without  writing  an  opinion 
which  would  only  serve  by  a  discussion  of  the  facts  to 
perpetuate  in  detail  the  narrative  of  a  tragedy.  In  the 
brief  filed  in  behalf  of  the  appellant  there  is  no  sugges- 
tion of  any  error  of  law  except  in  the  final  point  where  it 
is  contended  that  the  .court  erred  in  failing  to  instruct 
the  jury  to  take  into  consideration  Louisa  Macaluso's 
confession  of  guilt  and  general  character  when  estimating 
the  value  they  should  give  to  her  testimony.     No  excep- 
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tion  was  taken  to  the  charge  in  this  or  any  other  respect; 
and  every  request  for  instructions  made  by  counsel  for 
the  defendant  was  complied  with  by  the  learned  trial 
judge.  He  referred  to  Louisa  Macaluso's  confession  and 
to  the  fact  that  shortly  after  the  crime  she  fled  in  dis- 
guise as  tending  to  support  her  statement  to  the  effect 
that  she  was  the  real  criminal.  In  the  absence  of  any 
request  for  further  instructions  on  this  subject  it  is 
impossible  to  hold  that  any  legal  error  was  committed 
because  the  judge  did  not  amplify  his  charge  in  this 
respect. 

Under  the  circumstances  which  have  been  stated  there 
would  be  no  occasion  for  writing  an  opinion  in  the  present 
case  were  it  not  for  a  request  made  by  the  learned  assistant 
district  attorney  both  in  his  oral  argument  and  in  his 
brief.  He  has  asked  the  court  in  determining  the  appeal 
to  consider  certain  matters  outside  the  record  which 
happened  after  the  conviction.  After  the  defendant  was 
convicted  section  2011  of  the  Code  of  Civil  Procedure 
was  amended  so  as  to  allow  a  prisoner  under  sentence  of 
death  to  be  brought  to  court  to  testify  as  a  witness. 
(Laws  of  1915,  chap.  354.)  This  amendment  took  effect 
on  April  23, 1915.  It  appears  from  the  statements  in  the 
brief  for  the  People  that  one  Angelo  Leggio  had  been 
indicted  for  murder  in  the  first  degree  as  the  person  who 
instigated  the  murder  of  Marino  and  he  was  brought  to 
trial  on  May  17,  1915,  in  the  Court  of  General  Sessions. 
The  defendant  in  the  present  case  was  taken  to  New 
York  city  from  the  state  prison  to  testify  upon  the  trial 
of  Leggio  as  a  witness  for  the  People;  and  we  are  asked 
to  consider  the  stenographic  minutes  of  the  testimony 
which  he  then  gave  as  containing  an  admission  under 
oath  that  he  fired  the  shot  which  killed  Marino.  "These 
matters,"  says  the  learned  assistant  district  attorney 
"are  embodied  in  unimpeachable  documentary  record 
form.  It  seems  to  be  well  settled  that  evidence  of  this 
sort  although  dehors  the  record  may  be  received  upon 
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appeal  for  the  purpose  of  sustaining  a  judgment."  As 
authorities  sustaining  this  proposition  we  are  referred  to 
Stemmler  v.  Mayor ,  etc.,  of  New  York  (179  N.  Y.  473) 
and  People  v.  Seidenshner  (210  N.  Y.  341). 

Under  the  rule  thus  invoked  we  know  of  no  case  which 
goes  so  far  as  to  hold  that  an  appellate  court,  even  in 
order  to  sustain  a  judgment,  may  consider  the  steno- 
graphic minutes  of  the  testimony  of  a  party  given  upon 
a  trial  subsequent  to  the  trial  under  review. 

A  review  of  the  cases  in  this  court  in  which  the  con- 
sideration of  evidence  dehors  the  record  has  been  sanc- 
tioned will  show  that  the  practice  has  generally  been 
confined  to  record  evidence  in  the  strict  sense  of  that 
term.  We  will  notice  these  cases  in  the  order  in  which 
they  arose.  In  Robert  v.  Good  (36  N.  Y.  408)  the  defend- 
ant appellant  sought  to  avail  himself  of  a  defect  in  the 
evidence  consequent  upon  lack  of  proof  that  a  judgment 
of  the  Marine  Court  of  the  city  of  New  York  had  been 
affirmed  by  the  General  Term  of  the  Court  of  Common 
Pleas;  and  it  was  held  that  this  defect  could  be  supplied 
by  submitting  a  duly  certified  copy  of  the  order  of  affirm- 
ance to  the  appellate  court.  This  was  said  to  be  merely 
a  defect  of  documentary  evidence  which  it  was  entirely 
competent  and  allowable  to  supply  at  the  hearing  of 
the  appeal.  In  Rockwell  v.  Merwin  (45  N.  Y.  166),  which 
was  an  action  by  a  receiver,  it  was  essential  to  the  main- 
tenance of  the  judgment  in  favor  of  the  receiver  that 
the  order  appointing  him  should  have  been  filed  and 
recorded  in  the  office  of  the  clerk  ,of  the  city  and  county 
of  New  York,  and  it  was  held  that  this  might  be  shown 
by  the  production  of  the  order  on  the  argument  at  Gen- 
eral Term.  The  next  case  in  order  is  Catlin  v.  Orissler 
(57  N.  Y.  363)  which  was  heard  before  the  Commission 
of  Appeals  and  in  regard  to  which  Chief  Commissioner 
Lott  said:  "This  is  a  case  sui  generis,  and  the  practice 
therein  cannot  be  recommended  as  a  precedent."  It  was 
an  action  to  foreclose  a  mortgage  and  it  was  assumed  by 
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all  parties  and  by  the  courts  below  that  the  mortgaged 
premises  were  held  as  leasehold  interests  only.  Inasmuch 
as  the  pleading  showed  that  leases  were  included  in  the 
mortgage  it  was  held  that  such  leases  or  the  record  of 
them  could  properly  be  read  and  considered  upon  the 
appeal  although  not  read  in  the  court  below.  The  case 
of  Wines  v.  Mayor,  etc.,  of  New  York  (70  N.  Y.  613) 
was  an  action  to  recover  a  balance  alleged  to  be  due  to 
the  plaintiff  upon  his  salary  as  attendant  in  the  Marine 
Court  in  the  city  of  New  York.  Upon  the  trial  the  plain- 
tiff's appointment  was  assumed  and  no  formal  proof 
thereof  was  made  although  it  had  been  put  in  issue  by  the 
answer.  Upon  the  argument  of  the  appeal  formal  record 
proof  of  a  regular  appointment  was  presented  to  the 
General  Term  and  this  court  held  that  the  fact  having 
been  assumed  on  the  trial  might  be  assumed  at  all  future 
stages  of  the  case  and  that  for  the  purposes  of  upholding 
the  judgment  such  proof  could  l>e  given  on  the  argument 
of  the  appeal.  In  Scliell  v.  Derliti  (82  N.  Y.  333),  which 
was  an  appeal  from  an  order  affirming  an  order  substitut- 
ing one  firm  of  attorneys  for  another,  the  respondents 
produced  before  the  General  Term,  and  were  allowed  to 
file,  a  written  stipulation  of  the  assignee  in  bankruptcy 
of  the  original  plaintiff  waiving  notice  of  motion  and  all 
objections  to  the  order  of  substitution.  This  court  held 
that  the  stipulation  was  properly  received  and  considered 
by  the  General  Term,  the  question  being  one  of  practice 
and  the  defendants  not  being  entitled  to  object  because 
the  court  for  greater  security  and  by  way  of  precaution 
removed  one  of  the  objections  made  to  the  order.  The 
case  of  Dan  ford  v.  Weaver  (S-t  N.  Y.  +45,  451)  was  an 
action  against  a  sheriff  for  an  escape.  One  of  the  ques- 
tions was  whether  the  summons  was  served  at  the  office 
of  the  defendant  as  sheriff.  Under  the  Revised  Statutes 
it  was  the  duty  of  the  sheriff  to  keep  an  office  in  the 
town  or  village  in  which  the  county  courts  were  held 
and  to  notify  the  public  of  the  place  by  filing  notice  in 
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the  county  clerk's  office.  It  was  proved  upon  the  trial  that 
the  defendant  kept  an  office,  had  complied  with  the 
requirements  of  the  statute,  but  omitted  to  prove  on  the 
trial  that  he  had  filed  the  notice.  This  court,  after  hold- 
ing that  the  filing  of  the  notice  was  not  needed  or  required 
to  make  the  room  the  office  of  the  sheriff,  added  that  "  the 
bringing  of  the  notice  to  the  General  Term  cured  the 
omission  at  the  trial,  if  there  was  one.  To  sustain  a 
judgment,  an  omission  in  proof  may  be  supplied  on 
appeal,  if  matter  of  record  will  do  it  that  cannot 
be  answered  or  changed"  Matter  of  Application  of 
Cooper  (93  N.  Y.  507)  was  a  proceeding  to  acquire  land 
for  the  establishment  of  a  public  market  in  the  city  of 
New  York.  The  petition  for  the  appointment  of  commis- 
sioners appears  to  have  been  omitted  from  the  record 
although  it  did  not  disclose  any  opposition  by  the  appel- 
lant, and  upon  the  argument  in  this  court  it  was  stated 
by  respondent's  counsel  and  not  denied  by  counsel  for  the 
appellant  that  he  had  really  joined  in  the  application.  A 
certified  copy  of  the  petition  was  submitted  to  this  court 
and  it  was  held  that  it  might  properly  be  considered.  In 
Dunham  v.  Townshend  (118  N.  Y.  281,  286),  which  was 
an  action  in  ejectment,  objection  was  made  to  a  sheriff's 
deed  because  the  judgment  on  which  the  execution  was 
issued  had  not  been  produced  and  read  in  evidence.  On 
the  argument  in  the  Court  of  Appeals  the  plaintiff,  who 
had  been  successful  below,  produced  a  certified  copy  of 
the  judgment  roll,  and  it  was  held  that  it  could  properly 
be  received,  the  court  saying:  "  While  the  production  of 
record  evidence  is  never  allowed  in  an  appellate  court  for 
the  purpose  of  reversing  a  judgment  it  is  sometimes  per- 
mitted for  the  purpose  of  sustaining  a  judgment.  This 
has  frequently  been  decided  in  respect  to  records  of  judg- 
ments, exemplification  of  bankrupt  discharges,  certificates 
of  naturalization,  etc.  Evidence  of  this  character  is 
received  by  the  appellate  court  for  the  reason  that,  being 
in  its  nature  incontrovertible,  it  would  be  idle  to  send  the 
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case  back  for  a  new  trial  for  the  sole  purpose  of  admitting 
it."  Finally,  we  have  the  case  of  Stemmler  v.  Mayor, 
etc.,  of  New  York  (17J)  N.  Y.  473),  which  was  an  action 
under  a  special  statute  to  recover  unpaid  salary  claimed  to 
be  due  to  the  plaintiffs'  intestate  as  a  justice  of  the 
District  Court  of  the  city  of  New  York.  The  action 
had  been  tried  twice.  Upon  the  first  trial  an  admis- 
sion was  made  that  during  the  time  the  office  was 
held  by  a  person  other  than  the  plaintiff's  testator 
that  person  performed  the  duties  and  received  the 
salary  thereof.  This  admission  was  not  expres^dy 
limited  to  the  first  trial;  and  it  was  held  that  it  remained 
binding  upon  the  parties  during  the  entire  litigation  and 
being  evidence  of  the  fact  that  the  salary  was  paid  as 
stated  therein  it  might  be  read  from  the  record  of  the 
first  trial  upon  an  appeal  to  the  Court  of  Appeals  from  a 
judgment  rendered  in  the  second  trial  and  in  support  of 
such  judgment. 

The  Stemmler  case  is  probably  as  liberal  an  extension 
of  the  rule  under  consideration  as  can  be  found  in  the 
books,  and  yet  even  there  the  evidence  which  it  was  held 
might  be  considered  possessed  the  incontrovertible  char- 
acter which  has  frequently  been  regarded  as  essential  to 
render  it  receivable  by  the  appellate  tribunal  in  the  first 
instance.  In  brief,  it  should  be  something  which  cannot 
be  changed  and  the  credibility  of  which  is  not  open  to 
attack.  Such  is  not  the  character  of  the  evidence  which 
we  are  asked  to  consider  by  the  learned  assistant  district 
attorney.  That  is  simply  the  written  report  of  testimony 
given  by  the  defendant  upon  a  trial  which  took  place 
more  than  two  months  after  the  trial  here  under  review. 
The  transcript  of  the  stenographer's  minutes  possesses 
none  of  the  characteristics  of  a  record  in  the  sense  in 
which  that  term  is  used  in  the  cases  which  have  been 
reviewed.  The  defendant  concededly  has  made  several 
different  statements  in  regard  to  the  commission  of  the 
crime  of  which  he  has  been  convicted ;  non  constat  that 
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he  might  not  if  called  upon  to  testify  again  contradict 
and  deny  all  that  he  said  upon  the  trial  of  AngeloLeggio. 
Being  thus  susceptible  of  variance  it  does  not  possess  the 
absolute  character  essential  to  evidence  receivable  in  the 
first  instance  upon  appeal. 

For  these  reasons  we  have  not  taken  it  into  considera- 
tion. We  have  discussed  the  matter,  however,  at  some 
length  because  it  is  assumed  in  the  brief  for  the  People 
that  the  admissibility  of  such  evidence  was  sanctioned  by 
the  language  used  by  Judge  Chase  in  People  v.  Seiden- 
shner  (supra).  In  the  case  cited  the  appellant's  brief  con- 
tained abundant  quotations  from  the  stenographic  min- 
utes taken  in  the  case  of  People  v.  Becker  and  sought 
to  show  inconsistencies  between  the  testimony  given  by 
the  same  witnesses  on  the  two  trials.  This  court  refused 
to  consider  their  former  testimony  thus  brought  to  its 
attention,  saying:  "  The  record  cannot  now  be  changed, 
nor  can  testimony  be  read  into  it  from  another  trial,  even 
if  the  record  in  such  other  trial  is  on  file  as  a  part  of  the 
records  of  this  court.  (Citing  cases.)  The  record  of  tes- 
timony in  the  Becker  case  is  not  record  evidence  within 
the  rule  that  record  evidence  not  in  the  return  may  some- 
times  be  read  by  the  court  on  review,  and,  moreover,  such 
rule  is  only  applied  in  support  of  a  decision,  and  never  to 
secure  a  reversal."    (p.  358.) 

The  judgment  of  conviction  must  be  affirmed. 

Chase,  Collin,  Cuddeback,  Cardozo,  Seabury  and 
Pound,  JJ.,  concur. 

Judgment  of  conviction  affirmed. 
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In  the  Matter  of  the  Application  of  Mary  E.  Hardy, 
Appellant,  for  an  Order  Eequiring  the  Production  of 
the  Alleged  Last  Will  of  James  B.  Hammond,  Deceased. 
Arthur  Lopez,  Respondent. 

Special  proceeding  —  will  —  proceeding  to  obtain  will  alleged 
to  have  been  executed  subsequent  to  the  will  admitted  to  pro- 
bate is  a  special  proceeding  —  when  order  of  Appellate  Division 
affirming  order  of  surrogate  is  final  order  and  appealable  to  Court 
of  Appeals — when  petitioner  interested  in  estate  sufficiently  to 
maintain  proceeding. 

1.  Where  a  will  of  a  decedent  has  been  admitted  to  probate  and 
a  proceeding  is  afterwards  commenced  in  the  Surrogate's  Court 
upon  the  petition  of  an  heir  at  law  asking  for  an  order  requiring  a 
certain  person  to  show  cause  why  he  should  not  produce  a  will 
alleged  to  have  been  executed  by  decedent,  subsequent  to  the  will 
admitted  to  probate,  which  is  alleged  to  be  in  his  possession,  such 
proceeding  is  an  independent  special  proceeding,  and  hence  an 
order  of  the  Appellate  Division  affirming  an  order  of  the  Surrogate's 
Court  vacating  the  order  to  show  cause  is  a  final  order  in  such 
proceeding  and  is  appealable  to  the  Court  of  Appeals. 

2.  Decedent,  by  a  will  which  has  been  admitted  to  probate,  gave 
all  of  his  property  to  the  Metropolitan  Museum  of  Art.  Subse- 
quently the  heirs  at  law  and  next  of  kin  of  decedent  entered  into 
an  agreement  with  the  museum  by  which,  in  consideration  of  a  cer- 
tain sum  paid  to  them,  they  released  to  the  museum  all  right,  title 
and  interest  in  and  to  any  property  of  decedent  which  they  had  or 
might  have.  Thereafter  a  proceeding  was  commenced  in  the  Sur- 
rogate's Court  by  a  brother  of  decedent  upon  a  petition  asking  for 
an  order  requiring  a  designated  person  to  show  cause  why  he  should 
not  produce  a  will  alleged  to  have  been  executed  by  decedent,  sub- 
sequent to  the  will  which  had  been  admitted  to  probate,  which  was 
alleged  to  be  in  his  possession,  and  the  Surrogate's  Court  made  an 
order  which  required  the  production  of  the  alleged  will.  This  order 
was  reversed  by  the  Appellate  Division.  Thereafter  a  sister  of  dece- 
dent filed  a  petition  claiming  to  be  interested  in  the  estate,  making 
substantially  like  allegations  as  those  made  by  her  brother.  Upon 
this  petition  she  obtained  an  order  requiring  such  person  to  show 
cause  why  he  should  not  produce  the  will  of  decedent  alleged  to  be 
in  his  possession.     Upon  the  hearing  upon  said  order  and  petition 
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and  opposing  affidavits,  the  Surrogate's  Court  vacated  and  set  aside 
the  order,  although  petitioner  stated  that  she  was  prepared  to  offer 
additional  testimony  concerning  the  existence  of  said  will.  The  sur- 
rogate recited  as  authority  for  such  decision  the  opinion  of  the 
Appellate  Division  in  the  proceeding  previously  instituted  by  the 
brother  of  the  petitioner  herein.  Held,  error;  that  the  petitioner 
was  in  no  way  a  party  to  the  proceeding  coin menced  by  her  brother 
and  is  not  bound  by  the  decision  therein;  that,  although  the  peti- 
tioner is  bound  by  the  agreement  with  the  Museum  of  Art  until  it 
is  successfully  attacked,  she  is  interested  in  the  estate  of  decedent 
(Code  Civ.  Pro.  g£  2607,  2768,  subd.  11),  her  interest  being  contingent 
upon  the  production  and  probate  of  the  alleged  subsequent  will  and 
upon  the  annulment  of  the  contract  with  the  Museum  of  Art. 
Matter  of  Hammond,  168  App.  Div.  916,  reversed. 

(Argued  September  27,  1915;  decided  October  29,  1915.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
April  30,  1915,  which  affirmed  an  order  of  the  New  York 
County  Surrogate's  Court  vacating  a  prior  order  requir- 
ing the  respondent  to  show  cause  why  he  should  not  be 
required  to  produce  the  will  of  James  B.  Hammond, 
deceased,  dated  December  20,  1912. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

John  L.  Wells  for  appellant.  The  appellant  is  entitled, 
as  a  matter  of  law,  to  a  hearing  before  the  surrogate  on 
the  question  of  fact  as  to  the  existence  of  the  later  will. 
(Code  Civ.  Pro.  §  2607;  Matter  of  Hammond,  163  App. 
Div.  877;  Matter  of  Work,  151  App.  Div.  707;  Fraenz- 
uick  v.  Miller,  1  Dem.  136;  Schmidt  v.  Heus?ier,  4  Dem. 
275;  Matter  of  Duffy,  4  Dem.  366;  Matter  of  Cowdrey, 
5  Dem.  453;  Matter  of  Jones,  5  Dem.  503;  Matter  of 
Kipp,  17  Misc.  Rep.  491.) 

Charles  E.  Kelley  for  respondent.  The  order  for  the 
examination  of  the  respondent,  Arthur  Lopez,  was  prop- 
erly vacated,  for  the  reason  that  the  petitioner  is  not  a 
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"  person  interested  "  in  the  estate  of  James  B.  Hammond. 
(Code  Civ.  Pro.  §  2607;  Matter  of  Hammond,  163  App. 
Div.  877.) 

Chase,  J.  One  Hammond  died  January  27, 1913.  He 
left  a  will  dated  August  30,  1912,  which  has  been  admit- 
ted to  probate.  By  such  will  he  gave  all  of  his  property, 
amounting  to  more  than  $600,000,  either  absolutely  or  in 
trust,  to  the  Metropolitan  Museum  of  Art.  He  did  not 
leave  a  widow,  descendant  or  parent  him  surviving. 
His  heirs  at  law  and  next  of  kin  are  brothers  and  sisters 
and  the  children  of  a  deceased  sister.  There  was  at  the 
time  of  the  probate  of  said  will  4 '  Talk  about  the  dece- 
dent having  left  another  will,"  but  the  alleged  existence 
of  another  and  subsequent  will  was  denied. 

On  the  9th  of  May,  1913,  the  appellant  and  her  brothers 
and  sisters  and  the  children  of  said  deceased  sister 
entered  into  an  agreement  with  the  Metropolitan  Museum 
of  Art  by  which  the  museum  agreed  to  pay  to  them 
$135,000  in  consideration  of  their  transferring  to  it  "  All 
right,  title  and  interest  in  or  claim  to  any  of  the  property 
real  or  personal  wherever  situated  of  which  the  said 
James  B.  Hammond  died  possessed  which  they  or  any 
one  or  more  of  them  may  or  might  have  or  claim  to  have 
by  reason  of  a  contention  that  the  said  James  B.  Ham- 
mond died  intestate  or  by  reason  of  any  other  alleged 
last  will  and  testament  which  may  appear  or  be  pro- 
duced in  the  future. "  Agreements  were  thereafter  signed 
by  the  heirs  at  law  and  next  of  kin  of  James  B.  Ham- 
mond, deceased,  to  carry  out  said  agreement  of  May  9, 
1913,  and  they  received  said  $135,000. 

A  brother  of  the  decedent  on  the  10th  of  April,  1914, 
presented  a  petition  to  the  Surrogate's  Court  asking  for 
an  order  requiring  one  Lopez  to  produce  a  will  alleged 
to  have  been  executed  by  said  decedent  on  the  20th  day 
of  December,  1912,  and  to  be  in  the  possession  of  said 
Lopez,  or  to  show  cause  why  he  should  not  be  required 
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to  produce  said  will.  An  order  was  granted  and  testi- 
mony was  taken  in  such  proceeding  after  which  an  order 
was  entered  requiring  Lopez  to  produce  said  will.  An 
appeal  was  taken  therefrom  to  the  Appellate  Division 
where  the  order  was  reversed  and  the  application  denied. 
The  decision  of  the  Appellate  Division  is  reported  in  Mat- 
ter of  Hammond  (1(53  App.  Div.  877).  The  opinion  is 
per  curiam,  and  as  follows:  "The  petitioner  has  failed 
to  establish  that  Arthur  Lopez  had  in  his  possession  at 
the  time  in  question  any  such  paper  characterized  as  a 
will  as  the  petitioner  describes.  Furthermore,  the  peti- 
tioner having  parted  with  all  his  interest  in  the  estate  of 
the  decedent,  was  not  a  person  interested  in  such  estate 
under  section  2ti21a  (now  §  2607)  of  the  Code  of  Civil 
Procedure.  The  order  appealed  from  will,  therefore,  be 
reversed,  with  ten  dollars  costs  and  disbursements,  and 
the  motion  to  require  said  Lopez  to  produce  the  paper  in 
question  denied,  with  ten  dollars  costs." 

Thereafter  the  appellant  filed  the  petition  herein  and 
another  and  similar  order  was  made  directed  to  said 
Lopez.  Lopez  in  an  affidavit  which  he  used  with  other 
papers  to  obtain  an  order  directed  to  the  petitioner  requir- 
ing her  to  show  cause  at  the  same  time  stated  in  the 
order  obtained  by  her  why  the  order  so  directed  to  him 
should  not  be  vacated  and  set  aside,  denied  that  he  had 
the  possession  of  a  will  as  alleged  in  her  petition. 

At  the  hearing  in  the  Surrogate's  Court  upon  the  day 
named  in  the  orders  the  court  vacated  and  set  aside  the 
order  directed  to  said  Lopez.  In  the  order,  after  reciting 
the  proceedings  and  enumerating  the  papers  read  and 
filed,  it  is  further  recited,  that  "  Counsel  for  the  petitioner 
having  stated  to  the  court  that  he  was  prepared  to  offer 
additional  testimony  concerning  the  existence  of  the 
alleged  will  referred  to  in  the  petition  herein." 

It  is  claimed  by  the  appellant  that  the  order  was  made 
as  a  matter  of  law,  the  court  holding,  as  stated  by  the 
Appellate  Division  in  the  first  proceeding,  that  the  peti- 
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tioner  was  not  interested  in  the  estate  of  the  decedent  by 
reason  of  the  assignment  of  her  interest  therein  to  the 
Metropolitan  Museum  of  Art.  Her  claim  is  supported  by 
the  recital  in  the  order  that  we  have  quoted. 

Three  questions  are  before  us  for  consideration:  1.  Is 
the  order  of  the  Appellate  Division  appealable  to  this 
court  1  2.  Was  the  order  based  on  a  conclusion  of  law  ? 
3.  Is  the  petitioner  a  "  person  claiming  to  be  interested 
in  the  estate  of  a  decedent "  within  the  meaning  of  section 
2607  of  the  Code  of  Civil  Procedure  ? 

Whether  the  order  is  appealable  to  this  court  depends 
upon  whether  such  order  is  a  final  order  in  a  special  pro- 
ceeding. (Constitution,  art.  6,  §  9;  Code  of  Civil  Pro- 
cedure, §  19(>.)  No  special  proceeding  for  the  probate  of 
the  will  alleged  by  the  petition  to  be  in  possession  of 
Lopez  has  been  commenced.  The  order  was  made  on 
petition  and  entirely  independent  of  any  other  proceed- 
ing or  action.  It  is  urged  that  it  is  not  a  final  order 
because  in  a  proceeding  to  probate  the  will  the  Surro- 
gate's Court  may  issue  a  citation  duces  tecum  for  the 
production  of  the  will.  (Code  of  Civil  Procedure,  §  2490, 
subd.  3.)  Section  2621a  of  the  Code  of  Civil  Procedure 
was  new  in  1910.  It  was  re- written  in  1914  and  continued 
as  section  2607.  This  section  of  the  Code  contemplates 
a  proceeding  in  advance  of  the  proceeding  to  probate  the 
will  to  carry  out  and  make  practical  the  procedure  in  Sur- 
rogate's Court,  as  it  had  long  existed  and  as  it  is  now 
regulated  by  express  rule  adopted  in  several  of  the  coun- 
ties of  the  state,  requiring  the  production  of  the  will 
sought  to  be  probated. 

Rule  4  of  the  Surrogate's  Court  of  the  county  of  New 
York  expressly  provides  that  "The  will  if  not  lost  or 
destroyed  shall  be  filed  with  the  petition  for  probate 
unless  upon  good  cause  shown  by  affidavit  the  surro- 
gate dispenses  therewith,  in  which  case  the  will  must 
be  filed  at  least  two  days  before  the  return  day  of  the 
citation.     *    *    *"." 
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It  is  unnecessary  to  consider  in  this  opinion  whether 
the  appellant  has  rights  other  than  in  the  proceeding 
now  under  consideration  that  she  can  enforce  notwith- 
standing the  rule  of  the  Surrogate's  Court  in  New  York 
county.  It  is  quite  clear  that  she  cannot  comply  with 
that  rule  if  she  should  make  application  to  probate  the 
will  alleged  by  her  to  be  in  the  possession  of  Lopez.  It  is 
not  claimed  by  the  petition  that  the  will  therein  mentioned 
is  lost  or  destroyed  within  the  meaning  of  section  2613  of 
tl^e  Code  of  Civil  Procedure. 

With  the  will  of  the  decedent  dated  August  30,  1912, 
admitted  to  probate  and  the  existing  practice  of  the  Sur- 
rogate's Court,  the  proceeding  under  section  2607  is  the 
protection  of  a  right.  The  object  and  purpose  of  the 
examination  is  more  than  the  perpetuation  of  testimony 
and  obtaining  information,  as  in  Matter  of  Attorney- 
General  (155  N.  Y.  441).  The  order  was  not  made  in  any 
other  existing  special  proceeding. 

We  are  of  the  opinion  that  the  proceeding  instituted 
by  the  appellant  should  be  treated  by  this  court  as  an 
independent  special  proceeding  and  the  order  appealed 
from  as  a  final  order  therein.  (Matter  of  Mohatvk  Over- 
all Co.,  210  N.  Y.  474.) 

The  petitioner  was  in  no  way  a  party  to  the  proceeding 
commenced  by  her  brother,  and  is  not  bound  by  the  deci- 
sion in  that  case.  Considering,  however,  the  memoran- 
dum of  the  Appellate  Division  in  the  proceeding  com- 
menced by  him,  and  the  recital  quoted  in  the  order  of  the 
Surrogate's  Court  in  this  proceeding,  we  are  of  the  opinion 
that  the  order  was  made  upon  an  erroneous  conclusion  of 
law. 

There  remains  the  question  whether  the  petitioner  is  a 
person  claiming  to  be  interested  in  the  estate  of  a  dece- 
dent within  the  meaning  of  section  2607  of  the  Code  of 
Civil  Procedure. 

"A  person  interested  "  for  the  purpose  of  construing 
the  provisions  of  the  chapter  of  the  Code  of  Civil  Pro- 
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cedure  relating  to  Surrogate's  Court  and  the  proceedings 
therein,  is  defined  in  section  2768,  subdivision  11,  thereof 
as  "  Every  person  entitled,  either  absolutely  or  contin- 
gently, to  share  in  the  estate  or  the  proceeds  thereof,  or 
in  the  fund,  as  husband,  wife,  legatee,  next  of  kin,  heir, 
devisee,  assignee,  grantee  or  otherwise  except  as  a 
creditor."  Unless  the  assignment  executed  by  the  peti- 
tioner is  successfully  attacked,  it  is  clear  that  the  peti- 
tioner is  not  interested  in  the  estate.  Her  interest  is,  by 
the  terms  of  the  assignment,  unqualifiedly  transferred  to 
the  Metropolitan  Museum  of  Art. 

But  she  alleges  in  her  petition:  "Your  petitioner  claims 
to  be  interested  in  the  estate  of  said  James  B.  Hammond 
and  is  interested  therein  by  reason  of  the  fact  that  she  is 
one  of  the  heirs  at  law  of  said  James  B.  Hammond,  and 
one  of  the  devisees  under  said  will  in  the  custody  of 
Arthur  Lopez  and  by  reason  of  the  fact  that  she  exe- 
cuted said  agreement  of  May  9,  1913,  and  permitted  the 
probate  of  said  will  of  August  30,  1912,  in  ignorance  of 
the  existence  of  said  later  will  and  relying  upon  state- 
ments made  to  her  that  the  will  of  August  30,  1912,  was 
the  said  last  will  and  testament  of  James  B.  Hammond, 
*  *  *  that  if  the  said  will  in  the  custody  of  Arthur 
Lopez  is  produced  in  court  it  will  be  offered  for  pro- 
bate and  if  said  will  is  duly  probated  and  the  probate 
of  the  will  of  August  30,  1912,  is  revoked,  your  peti- 
tioner will  then  be  able  to  successfully  maintain  an  action 
to  rescind  and  set  aside  said  agreement  of  May  9,  1913, 
and  will  thereupon  commence  such  action.  But  until 
said  will  is  produced  and  duly  probated  your  petitioner 
is  not  in  a  position  to  maintain  an  action  to  set  aside  said 
agreement." 

The  petitioner  is,  therefore,  contingently  interested  in 
the  estate  of  her  deceased  brother.  Her  interest  is  con- 
tingent upon  the  production  and  probate  of  a  later  will 
and  upon  successfully  setting  aside  and  annulling  the 
contract  by  which  she  has  sold  her  interest  in  the  estate 
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of  her  brother  to  the  Metropolitan  Museum  of  Art.  (See 
Matter  of  Work,  151  App.  Div.  7o7;  Franzuick  v.  Miller, 
1  Dem.  136;  Matter  of  Bollard;  74-  Misc.  Rep.  312.) 

This  court  has  intentionally  refrained  from  discussing 
the  merits  of  the  appellant's  claim.  She  is  entitled  to 
have  the  Surrogate's  Court  pass  upon  the  questions  of 
fact. 

The  order  of  the  Appellate  Division  and  of  the  Sur- 
rogate's Court  should  be  reversed  and  the  proceeding 
remitted  to  the  Surrogate's  Court  for  a  further  hearing 
and  a  determination  of  the  questions  involved  upon  the 
merits,  with  costs  in  the  Appellate  Division  and  in  this 
court  to  the  appellant. 

WlLLARD    BARTLETT,    Ch.     J.,     COLLIN,     CUDDEBACK, 

HoGANand  Seabury,  JJ.,  concur;  Pound,  J.,  not  voting. 
Order  reversed,  etc. 


Gust av  Borckm ann,  Appellant,  r.  The  Terry  Construc- 
tion Company,  Respondent. 

Master  and  servant  —  injury  to  workman  engaged  in  work 
which  he  was  ordered  to  do  by  foreman  of  defendant  —  when 
jury  might  have  found  that  acts  of  foreman  were  acts  of  super-, 
intendence  and  negligent,  decision  of  Appellate  Division  revers- 
ing judgment  for  plaintiff  is  erroneous  —  when  case  must  be 
remitted  to  Appellate  Division  to  pass  on  the  facts. 

Upon  examiuation  of  the  record  in  an  action  to  recover  for 
injuries  to  a  workman  received  in  the  performance  of  work  which 
he  was  ordered  to  do  by  a  foreman  of  the  defendant,  held,  that  the 
jury  might  have  found  from  the  evidence  that  the  acts  of  the  fore- 
man in  ordering  a  safeguard  to  a  machine  to  be  taken  off  and  in 
thereafter  ordering  the  plaintiff  to  operate  the  machine,  were  acts 
of  superintendence,  and  that  in  the  performance  of  such  acts  he 
was  negligent;  that  the  order  of  the  Appellate  Division  reversing 
the  judgment  for  the  plaintiff,  entered  on  the  verdict  of  a  jury,  is 
erroneous  and  must  be  reversed,  and  that  the  case  must  be  remit- 
ted to  the  Appellate  Division  to  enable  it  to  pass  upon  the  ques- 
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tions  of  fact  presented  by  the  appeal  from  the  order  denying  defend- 
ant's motion  for  a  new  trial  made  upon  the  minutes  of  the  court. 

Borckmann  v.  Terry  Construction  Co.,  157  App.  Div.  661, 
reversed. 

(Argued  October  12,  1015;  decided  October  29,  1915.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department, 
entered  July  10,  1913,  upon  an  order  reversing  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  verdict  and 
directing  a  dismissal  of  the  complaint. 

The  nature  of  the  action  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 

William  Seward  Shanahan  for  appellant.  Swenson 
was  a  person  in  the  employ  of  the  defendant  u  exercising 
superintendence,  whose  sole  or  principal  duty  was  that  of 
superintendence."  (Guilmartin  v.  Solvay  Process  Co., 
189  N.  Y.  490;  Gallagher  v.  Newman,  190  N.  Y.  444; 
Buckley  v.  Beinhauer,  136  App.  Div.  540,  541;  201 
N.  Y.  572;  Smith  v.  Milliken  Bros.,  Inc.,  200  N.  Y.  21.) 
Swenson  in  directing  that  the  pawl  of  the  winch  be  taken 
out  of  contact  with  the  cogwheel,  and  also  in  directing 
Borckmann  to  go  to  work  upon  the  winch,  was  performing 
acts  of  superintendence  within  the  meaning  of  the  stat: 
ute,  and  was  guilty  of  negligence  in  the  performing  of 
said  acts;  at  least  the  jury  would  be  justified  in  finding 
such  negligence.  (Faberv.  City  of  New  York,  213  N.  Y. 
411;  Guilmartin  v.  Solray  Process  Co.,  189  N.  Y.  490; 
Gallagher  v.  Newman,  190  N.  Y.  444;  Buckley  v.  Bein- 
hauer, 136  App.  Div.  540;  201  N.  Y.  572;  McGlynn  v. 
Penn.  Steel  Co.,  144  App.  Div.  343;  205  N.  Y.  574; 
Wittgrenv.  Wells  Bros.  Co.,  214  N.  Y.  159;  Middleton 
v.  Wliitridge,  213  N.  Y.  499;  Buckley  v.  Beinhauery 
136  App.  Div.  540;  201  N.  Y.  572.) 

E.  Clyde  Sherwood,  William  B.  Davis  and  Amos  H. 
Stephens  for  respondent.  Swenson,  in  assisting  the  other 
men  in  the  actual  work  of  operating  the  winch,  was 


BORCKMANN  V.  TERRY  CONSTRUCTION  Co.  141 


1915.]  Opinion,  per  Cuddeback,  J.  [216  N.  Y.] 

not  exercising  superintendence,  but  was  engaged  as  a  fel- 
low-servant in  performing  a  detail  of  the  work;  the  shift- 
ing of  the  dog  or  pawl  one  way  or  the  other  was  a  detail 
of  the  simplest  kind  connected  with  the  operation  of  the 
winch,  and  for  Swenson's  negligence,  if  any,  in  respect 
thereto,  the  defendant  is  not  liable.  The  complaint,  there- 
fore, should  have  been  dismissed  upon  the  defendant's 
motion  at  the  trial,  and  this  disposition  of  the  case  by  the 
Appellate  Division  was  correct.  (Guilmartin  v.  Solvay 
Process  Co.,  189  N.  Y.  490;  Hope  v.  Set -anion,  etc.,  Coal 
Co.,  120  App.  Div.  595;  Bannan  v.  R.  R.  Co.,  112  App. 
Div.  552;  Dolanv.  Safe  Co.,  105  App.  Div.  366;  Shute 
v.  City  of  N.  Y.,  149  App.  Div.  758;  Kujava  v.  Irving, 
122  App.  Div.  375;  Droge  v.  Robbins  Co.,  123  App.  Div. 
537;  Utess  v.  R.  R.Co.,  204  N.  Y.  324;  Kwiatkowskiv. 
Nichols  Copper  Co.,  152  App.  Div.  603;  Larson  v.  B. 
H.  R.  R.  Co.,  134  App.  Div.  679;  Shanley  v.  City  of 
Neiu  York,  149  App.  Div.  187;  Abrahamson  v.  General 
S.  &  C.  Co.,  112  App.  Div.  318;  Pratt  v.  McKie,  135 
App.  Div.  752.)  The  evidence  wholly  failed  to  show  that 
Swenson  was  guilty  of  a  negligent  act.  {Stringham  v. 
Hilton,  111  N.  Y.  188;  Harley  v.  Buffalo  Car  Mfg.  Co., 
142  N.  Y.  31;  Burke  v.  Witherbee,  98  N.  Y.  562;  Ozogar 
v.  Pierce,  134  App.  Div.  800;  Scott  v.  R.  R.  Co.,  136 
App.  Div.  347;  Martin  v.  Degnon  Const.  Co.,  127  App. 
Div.  85;  Mattson  v.  Phoenix  Const.  Co.,  135  App.  Div. 
234;  Mane  v.  Erie  R.  R.  Co.,  198  N.  Y.  221;  Johnson 
v.  City  of  New  York,  208  N.  Y.  77.) 

Cuddeback,  J.  The  action  is  to  recover  damages  for 
personal  injuries  resulting  from  the  defendant's  negli- 
gence. The  accident  in  which  the  injuries  were  sustained 
happened  on  September  21,  1909,  at  Earitan,  N.  J. 
There  was  in  force  at  that  time  in  New  Jersey  an  act 
similar  to  chapter  600,  Laws  of  1902,  of  this  state,  extend- 
ing the  liability  of  employers  for  injuries  suffered  by  their 
employees. 
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The  plaintiff  was  oue  of  a  gang  of  five  men  employed  by 
the  defendant  to  install  a  pump  in  a  building  at  Baritan. 
One  Swenson  was  the  foreman  of  the  gang.  The  men 
were  engaged  in  moving  along  the  ground  a  heavy  piece 
of  machinery,  weighing  some  four  tons,  part  of  the  pump. 
This  piece  of  machinery  rested  on  skids  placed  on  wooden 
rollers  which  ran  on  planks  laid  on  the  ground.  The 
power  to  move  the  load  was  applied  by  a  rope  fastened  to 
the  skids  at  one  end  and  at  the  other  end,  about  150  feet 
away,  wound  around  the  barrel  of  a  winch.  The  winch 
was  operated  by  a  crank  or  handle,  which  was  turned  by 
some  member  of  the  gang.  Along  side  the  barrel  of  the 
winch  and  revolving  with  it  was  a  cogwheel,  and  attached 
to  the  frame  of  the  winch  was  a  dog  or  pawl,  which, 
when  thrown  forward,  engaged  with  the  cogwheel  and 
prevented  the  barrel  and  crank  of  the  winch  from  turn- 
ing backward.  When  the  pawl  was  thrown  out  so  as  not 
to  touch  the  cogwheel,  the  crank  might  turn  back  with 
considerable  force. 

On  the  day  of  the  accident  the  plaintiff  and  another 
of  the  gang  were  at  work  shifting  the  rollers  and  planks 
under  the  skids,  and  the  foreman,  Swenson,  and  two 
others  were  at  the  winch.  They  were  taking  turns  in 
operating  the  crank  and  holding  taut  the  rope  which 
passed  around  the  barrel  of  the  winch,  Swenson  taking 
his  turn  with  the  others.  The  men  at  the  skids,  by  means 
of  a  whistle,  signaled  to  the  men  at  the  winch  when  to 
stop  and  when  to  start  pulling  again.  There  was  con- 
siderable noise  about  the  place  and  the  pawl  striking  on 
the  cogwheel  added  to  the  noise  so  that  the  signals  given 
by  the  whistle  could  not  be  distinctly  heard  at  the  winch. 

About  fifteen  minutes  before  the  accident  Swenson, 
the  foreman,  who  was  then  turning  the  crank,  told  the 
man  who  was  holding  the  rope  to  turn  back  the  pawl, 
and  this  the  man  did.  Shortly  thereafter  Swenson  told 
the  plaintiff  to  go  from  the  skids  over  to  the  winch  and 
turn  the  crank.     The  plaintiff  did  so  and  Swenson  went 
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away  to  attend  to  some  other  work.  The  plaintiff  had 
turned  for  only  about  a  minute  when  the  crank  flew 
back  and  hit  him  in  the  eye,  causing  the  injuries  sued 
for.  It  is  not  very  clear  what  caused  the  crank  to  fly 
back,  but  if  the  pawl  had  been  thrown  forward,  the  cog- 
wheel could  not  have  turned  back  more  than  three- 
fourths  of  an  inch.  When  Swenson  directed  the  plaintiff 
to  go  over  to  the  winch  and  turn  the  crank  he  did  not 
inform  him  that  the  pawl  was  not  in  operation. 

Swenson  was  the  general  superintendent  of  the  defend- 
ant, which  is  a  New  York  corporation.  He  was  sent  out 
from  New  York  by  the  defendant  to  install  the  pump  at 
Raritan,  and  to  do  whatever  in  his  judgment  should  be 
done.  He  selected  the  men  who  were  to  accompany  him 
and  the  appliances  which  he  would  require  for  the  work. 
The  men  in  the  gang  were  under  his  control;  he  told  them 
where  to  work,  and  when  to  work,  and  what  particular 
work  they  were  to  do  on  the  job. 

The  Appellate  Division  reversed  a  judgment  for  the 
plaintiff  entered  on  the  verdict  of  the  jury,  and  dismissed 
the  complaint.  We  are  to  see,  therefore,  whether  the 
facts  proved,  giving  the  plaintiff  the  favorable  construc- 
tion to  which  he  is  entitled,  make  out  a  cause  of  action. 
(Faber  v.  City  of  New  York,  213  N.  Y.  411.) 

The  statutes  both  of  this  state  and  of  the  state  of  New 
Jersey  declare  that  an  employee  shall  have  a  cause  of 
action  against  his  employer  if  injured  by  reason  of  the 
negligence  of  any  person  in  the  service  of  the  employer 
intrusted  with  and  exercising  superintendence,  whose 
sole  or  principal  duty  is  that  of  superintendence.  There 
can  be  no  doubt  that  Swenson  was  a  superintendent 
within  the  contemplation  of  the  statute.  The  charge 
against  him  is  that  he  was  negligent  in  directing  that 
the  pawl  of  the  winch  be  thrown  back,  and  in  directing 
the  plaintiff  to  leave  the  skids  and  go  to  work  on  the 
winch  when  the  pawl  was  disconnected,  and  that  these 
acts  of  Swenson  were  acts  of  superintendence. 
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When  Swenson  directed  that  the  pawl  be  thrown  back 
he  did  it  to  facilitate  and  expedite  the  work  in  hand  by 
rendering  the  necessary  signals  more  audible,  and  by 
enabling  the  men  at  the  skids  and  at  the  winch  to  work  in 
harmony.  By  throwing  back  the  pawl  Swenson  also  ren- 
dered the  winch  somewhat  unsafe  and  dangerous  to  the 
man  engaged  in  turning  the  crank.  It  seems  hardly 
likely  that  a  mere  employee  would  assume  to  do  that 
much,  as  a  detail  of  the  work,  with  Swenson  present. 
The  act  of  Swenson  had  an  element  of  supervision  and 
command,  at  least  the  jury  might  have  so  found. 

The  case  is  within  the  rule  laid  down  in  Gallagher  v. 
Newman  (190  N.  Y.  444,  447)  where  it  is  said:  uThis 
court  may  be  regarded  as  having  formulated  under  this 
act  (Employers'  Liability  Act)  the  principles  that  an 
employer  is  not  liable  for  the  negligent  act  of  an  employee 
simply  because  the  latter  ordinarily  is  engaged  in  dis- 
charging duties  of  superintendence,  nor,  on  the  contrary, 
is  the  employer  exempted  from  liability  for  such  act 
simply  because  it  is  one  which  may  be  described  in  some 
sense  as  i  a  detail  of  the  work; '  but  the  employer  is  liable 
or  not  accordingly  as  the  negligent  act  is  one  of  or  per- 
taining  to  superintendence,  or  is  one  which  is  the  subject 
of  performance  by  ordinary,  subordinate  employees,  and 
including  no  element  of  superior  duty,  supervision  or 
command." 

The  other  branch  of  the  case  seems  still  plainer.  When 
Swenson  directed  the  plaintiff  to  cease  work  at  the  skids 
and  take  his  place  at  turning  the  crank  of  the  winch  he 
was  exercising  an  act  of  superintendence.  As  Swenson 
testified,  it  was  his  duty  to  tell  the  men  "  where  they 
were  to  work,  and  when  they  were  to  work,  and  what  par- 
ticular work  they  were  to  do  on  the  job."  That  is  what 
he  was  doing  when  he  gave  his  directions  to  the  plaintiff. 
Swenson  did  not  tell  the  plaintiff  when  he  ordered  him  to 
work  at  the  winch  that  the  pawl  had  been  thrown  off  the 
cogwheel,  and  the  plaintiff  began  to  turn  the  crank  in 
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ignorance  of  that  fact.  It  is  fair  to  say  that  if  the  pawl 
had  been  resting  on  the  cogwheel  the  plaintiff  would  not 
have  been  injured. 

The  jury  might  have  found  that  Swenson  was  negligent 
in  throwing  back  the  pawl,  and  that  he  thereby  rendered 
the  winch  temporarily  unsafe,  and  that  he  was  negligent 
in  assigning  the  plaintiff  to  work  at  the  winch  while  it 
was  thus  unsafe,  and  that  his  acts  in  that  regard  were 
acts  of  superintendence. 

I  recommend  that  the  judgment  appealed  from  be 
reversed  and  that  the  case  be  remitted  to  the  Appellate 
Division  to  enable  it  to  pass  upon  the  questions  of  fact 
presented  by  the  appeal  from  the  order  denying  the 
defendant's  motion  for  a  new  trial  made  upon  the  minutes 
of  the  trial  court,  with  costs  to  the  appellant  in  this  court. 

Willard Bartlett,  Ch.  J.,  Chase,  Cardozo,  Seabury 
and  Pound,  JJ.,  concur;  Collin,  J.,  dissents. 

Judgment  reversed,  etc. 


MayM.  Gugel  etal.,  Respondents,  v.  Everett  S.  Hiscox 
et  al.,  Appellants. 

Judgment  — when  judgment  is  res  adjudicata  in  subsequent 
action  between  same  parties  —  effect  and  weight  of  decision  and 
views  of  Appellate  Division  in  case  sent  back  for  a  new  trial. 

1.  While  a  judgment  does  not  operate  as  an  estoppel  in  a  subse- 
quent action  between  the  parties  thereto,  except  as  to  every  fact  liti- 
gated and  decided  therein,  such  a  judgment  is  final  as  to  the  facts 
litigated  and  decided,  which  have  such  a  relation  to  a  subsequent 
issue  that  their  determination  is  necessary  to  a  decision  thereip. 

2.  Where  a  cause  is  sent  back  by  the  Appellate  Division  for  a  new 
trial  the  case  is  to  be  presented  as  though  it  had  never  been  heard 
before.  A  party  is  entitled  to  the  independent  judgment  of  the  trial 
judge  upon  his  examination  of  the  facts  before  him,  and  nothing 
is  binding  upon  such  judge  except  the  rule  of  law  laid  down  by 
the  appellate  court.  His  conclusions  may  be  influenced  by  the 
views  expressed  by  the  higher  court  as  to  the  weight  of  evidence  on 
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questions  of  fact,  as  by  any  other  competent  argument,  but  his  own 
final  convictions  on  the  evidence  must  control  him  when  he  inake* 
his  findings. 
Gugel  v.  Hiscox,  154  App.  Div.  956,  reversed. 

(Argued  October  19,  1915;  decided  November  16, 1915.) 

Appeal  from  a  final  judgment,  entered  December  3, 
1913,  after  affirmance  by  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department  of  an 
interlocutory  judgment  in  favor  of  plaintiffs  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facte,  so  far  as 
material,  are  stated  in  the  opinion. 

Thomas  Young  and  Robert  S.  Pelletreau  for  appellants. 
The  trial  judge  erroneously  refused  and  failed  to  try  this 
case  de  novo,  and  refused  to  examine  or  consider  the  new 
evidence  adduced.  (Sticht  v.  Buffalo  Cereal  Co.,  195 
N.  Y.  70;  Ungrich  v.  Ungrich,  141  App.  Div.  487.)  The 
necessary  parties  for  the  determination  of  the  claims  made 
by  the  plaintiffs  in  this  action  are  not  before  this  court, 
and  it  was  error  to  proceed  to  judgment  until  such  nec- 
essary parties  were  brought  in.  (16  Cyc.  181,  182;  Story 
Equity  Pleading,  §  76;  Sherman  v.  Parish,  53  N.  Y.  483; 
Mahrv.  N.  U.  Fire  Ins,  Socy.,  127  N.  Y.  452;  Steinbach 
v.  Prudential  Ins.  Co.,  172  N.  Y.  471;  Matvhinney  v. 
Bliss,  124  App.  Div.  609;  Matter  of  Hiscox,  135  App. 
Div.  848;  Keenan  v.  Keenan,  12  N.  Y.  Supp.  747.)  The 
court  erred  in  refusing  to  consider  as  res  adjudicata  the 
findings  and  judgment  in  Rawolle  v.  Hiscox.  (Clement 
v.  Moore,  135  App.  Div.  723;  Culross  v.  Gibbons,  130 
N.  Y.  447;  Williams  v.  Barkley,  165  N.  Y..48;  City  of 
Neiv  York  v.  N.  Y.  C.  Ry.  Co.,  193  N.  Y.  543;  Stokes 
v.  Foote,  172  N.  Y.  327;  Embury  v.  Conner,  SN.  Y.  511; 
Doty  v.  Brown,  4N.  Y.  71;  Whitev.  Coatsworth,  6N.  Y. 
137;  Krekeler  v.  Ritter,  62  N.  Y.  372;  Jordan  v.  Van 
EppSy  85  N.  Y.  427;  Pray  v.  Hageman,  98  N.  Y.  351; 
Lorillard  v.  Clyde,  122  N.  Y.  41;  Reich  v.  Cochran,  151 
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N.  Y.  122.)  The  trial  court  erred  in  rendering  judgment 
without  first  acquiring  jurisdiction  over  Mary  M.  Hiscox, 
a  party  to  the  agreement  attacked  in  this  suit.  (Mahr  v. 
N.  U.  Fire  Ins.  Socy.,  127  N.  Y.  452.)  The  fact  that  the 
trial  judge  deemed  himself  concluded  by  the  decision  of 
the  Appellate  Division  and  that  he,  therefore,  found  in 
favor  of  the  plaintiffs,  constituted  a  mistrial.  {More- 
house v.  B.  H.  R.  R.  Co.,  185  N.  Y.  520.) 

I.  R.  Oeland  and  George  C.  Buechner  for  respondents. 
The  second  trial  was  a  trial  de  novo  and  the  law  estab- 
lished on  the  first  appeal  was  controlling  and  binding  on 
the  second  trial  judge.  {Gugel  v.  Hiscox,  138  App.  Div. 
61;  Cluff  v.  Day,  141  N.  Y.  580;  Matter  of  Laudy,  161 
N.  Y.  429;  Mygatt  v.  Coe,  142  N.  Y.  78;  Trombley  & 
Carrier  Co.  v.  Seligman,  133  App.  Div.  525;  Driscoll  v. 
Healy,  147  App.  Div.  522;  210  N.  Y.  558;  Barnes  v. 
Midland  R.  R.  Ter.  Co.,  147  App.  Div.  89.)  There  is  no 
defect  of  necessary  parties.  {Briggs  v.  Partridge,  64 
N.  Y.  357;  Henricus  v.  Englert,  137  N.  Y.  488;  Spencer 
v.  Huntington,  100  App.  Div.  463;  183  N.  Y.  506;  Klein 
v.  Mechanics  &  Traders*  Bank,  145  App.  Div.  615;  Case 
v.  Case,  203  N.  Y.  263.)  The  judgment  in  the  Rawolle 
action  is  not  res  judicata  in  this.  {Aldridge  v.  Walker, 
151  N.  Y.  527;  Unglish  v.  Marvin,  128  N.  Y.  380;  Lewis 
v.  O.  N.,  etc.,  Co.,  125  N.  Y.  341;  Shaw  v.  Broadbent, 
129  N.  Y.  114;  Woodgate  v.  Fleet,  44  N.  Y.  1;  Stokes  v. 
Stokes,  155  N.  Y.  581;  Stokes  v.  Foote,  172  N.  Y.  327; 
Kay  v.  Whittaker,  44  N.  Y.  565;  Rafferty  v.  Williams, 
34  Hun,  544;  Van  Allen  v.  Rogers,  5  Misc.  Eep.  420.) 

Pound,  J.  David  Hiscox  died  January  25,  1906,  sur- 
vived by  his  widow,  Mary  M.  Hiscox,  the  plaintiffs,  who 
are  two  of  his  daughters,  the  defendants,  who  are  his  two 
oldest  sons,  and  another  son,  Frederick  Hiscox,  and  another 
daughter,  Harriet  M.  Hughes.  The  defendants  had,  prior 
to  the  death  of  the  father,  been  employed  by  him  in  the 
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business  of  manufacturing  hair  balsam  and  other  pro- 
prietary remedies  under  the  name  of  the  Hiscox  Chemical 
Works,  and  for  some  years  prior  to  his  death  had  charge 
of  the  business  for  him.  David  Hiscox  left  a  will  in 
which  he  provided  for  carrying  on  the  business  by  the 
defendants  as  trustees  until  the  payment  of  his  debts  or 
death  of  the  survivor  of  the  defendants,  then  for  the 
division  thereof,  after  making  provision  for  an  incompe- 
tent son,  by  giving  one-third  to  his  wife  and  the  remain- 
ing two-thirds  in  equal  shares  to  plaintiffs,  defendants 
and  the  third  daughter.  Meantime  the  trustees  were  to 
pay  annually  to  the  wife  $4,000,  for  the  use  of  the  incom- 
petent son  $1,000,  to  each  daughter  $1,000,  to  themselves' 
for  managing  the  business  $3,000  based  on  an  estimated 
net  profit  of  $32,000  annually,  to  be  increased  if  the  busi- 
ness increased  its  profits.  He  also  directed  that  the  hus- 
band of  the  third  daughter  be  employed  in  the  business 
at  a  salary  of  $2,000.  He  also  directed  that  the  surplus 
profits  be  accumulated  until  they  should  amount  to  twice 
the  sum  necessary  to  pay  certain  Rawolle  notes  and  that 
these  notes  should  then  be  paid.  This  will  was  admitted 
to  probate  by  the  Surrogate's  Court  of  the  county  of  Suf- 
folk on  March  li),  190G.  On  January  31,  1906,  the  plain- 
tiffs and  the  widow  of  David  Hiscox  executed  an  agree- 
ment with  defendants  whereby  they  turned  over  to 
defendants  all  their  interest  in  the  Hiscox  Chemical 
Works  under  the  will  in  consideration  of  the  same  annual 
payments  for  life  as  the  will  provided  for  without  any 
share  in  the  surplus  profits  of  the  business,  so  that  the 
defendants  would  ultimately  become  the  sole  owners  of 
the  business,  subject  only  to  the  rights  under  the  will  of  the 
third  daughter,  who  did  not  join  in  the  agreement.  The 
annual  payments  were  to  cease  if  the  business  became 
unprofitable  or  passed  out  of  the  hands  of  defendants. 
The  widow  also  obtained  a  release  of  the  interest  of  the 
defendants  in  the  real  estate  owned  by  testator  other  than 
that  upon  which  the  factory  was  situated.     Defendants 
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assumed  and  agreed  to  pay  all  the  indebtedness  of  the 
business  of  Hiscox  &  Co.  The  remaining  personal  estate 
consisted  chiefly  of  mining  stock  of  no  value.  In  per- 
formance of  their  agreement  plaintiffs  on  April  30,  1906, 
executed  to  defendants  a  deed  of  the  property  on  which 
the  Hiscox  Chemical  Works  were  situated.  In  January, 
1909,  the  business  meanwhile  having  been  very  profit- 
able, plaintiffs  brought  this  action  to  set  aside  the  agree- 
ment and  deed  as  fraudulent  and  void,  alleging  that 
they  were  induced  by  the  false  representations  of  their 
brothers  whom  they  trusted,  to  surrender  their  interest  in 
a  lucrative  business  for  an  inadequate  consideration. 

On  the  first  trial  judgment  was  rendered  for  the 
defendants  dismissing  the  complaint  on  the  merits.  The 
Appellate  Division  of  the  Supreme  Court  in  the  second 
department  reversed  this  judgment  and  ordered  a  new 
trial.  {Gugel  v.  Hiscox,  138  App.  Div.  61.)  The  agree- 
ment was  characterized  as  unconscionable,  and  as  one 
obtained  by  defendants  by  a  betrayal  of  trust  and  con- 
fidence. The  court  said  that  it  was  incumbent  upon 
defendants  to  show  affirmatively  that  no  fraud  was  prac- 
ticed and  that  u  the  presumption  that  the  agreement  and 
deed  were  void  was  not  overcome  by  the  evidence/'  The 
court  proceeds  upon  the  theory  that  because  the  business 
was  valuable  in  1911  the  value  of  plaintiffs'  interests  was 
in  1906  far  in  excess  of  what  they  received  for  it. 

After  the  decision  of  the  Appellate  Division  and  before 
the  second  trial  of  this  case,  in  an  action  brought  by  the 
executors  of  the  last  will  and  testament  of  Frederick 
Rawolle,  deceased,  against  plaintiffs  and  defendants  and 
all  others  representing  the  estate  of  David  Hiscox,  it  was 
found  among  many  other  things,  that  Frederick  Kawolle 
and  David  Hiscox  had  been  partners  under  the  name  of 
Hiscox  &  Co. ;  that  the  partnership  was  dissolved  in  May, 
1900,  Kawolle  retiring;  that  Hiscox  assumed  the  indebt- 
edness of  the  firm  and  agreed  to  pay  Rawolle  $180,000  for 
his  interest  in  the  business  in  240  monthly  installments  of 
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$750  each,  beginning  May  15,  1910;  that  by  the  dissolu- 
tion agreement  defendants  and  their  mother  agreed 
to  carry  on  the  business  if  it  continued  to  be  profitable 
and  pay  the  Rawolle  notes,  and  that  in  default  of 
payment  Rawolle  might  take  charge  of  the  business  and 
carry  il  on  until  the  notes  were  paid  out  of  the  profits; 
that  the  business  was  thereafter  carried  on  'under  the 
name  of  Hiscox  Chemical  Works;  that  David  Hiscox  at 
the  time  of  his  death  was  insolvent  and  that  the  business 
of  the  Hiscox  Chemical  Works  was  also  insolvent;  that 
the  liabilities  of  the  estate  and  the  business  amounted  to 
upwards  of  $163,000,  and  that  the  Rawolle  agreement 
was  a  lien  and  charge  against  the  Hiscox  estate  in  con- 
flict with  the  terms  of  the  will  which  made  a  different 
provision  for  the  payment  of  the  notes  and  that  the  deed 
in  this  suit  was  fraudulent  and  void  as  against  the 
Rawolle  estate.  A  receiver  was  appointed  to  take  charge 
of  the  Hiscox  Chemical  Works  and  pay  the  Rawolle 
indebtedness  out  of  the  profits. 

After  the  decision  of  the  Rawolle  case  this  case  came 
on  for  a  second  trial.  On  the  second  trial  the  judgment 
roll  in  the  Rawolle  case  was  offered  and  received  in  evi- 
dence on  behalf  of  the  defendants.  Although  this  judg- 
ment is  not  res  adjudicata  as  between  the  defendants 
that  the  agreement  in  this  suit  is  fraudulent  and  void, 
the  findings  are  evidence  of  the  relevant  facts  found.  A 
judgment  does  not  operate  as  an  estoppel  in  a  subsequent 
action  between  the  parties  except  as  to  such  facts  as  are 
litigated  and  decided  therein.  {House  v.  Lockwood, 
137  N.  Y.  259,  26S),  and  the  question  of  fraud  was  not 
litigated  between  the  codefendants  in  the  Rawolle  action. 
But  the  Rawolle  judgment  is  final  as  to  the  facts  litigated 
and  decided  therein  which  have  such  a  relation  to  this  issue 
that  their  determination  is  necessary  to  a  determination 
of  this  issue.  Such  facts  include  the  findings  as  to  the 
Rawolle  agreement,  the  insolvency  of  the  David  Hiscox 
estate  and  the  business  at  the  time  of  his  death,  and  the 
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indebtedness  of  the  estate  and  the  business,  all  of  which 
have  a  direct  bearing  on  the  good  faith  of  defendants  in 
dealing  with  the  plaintiffs  herein.  Those  facts  were  prop- 
erly before  the  trial  justice  for  his  consideration  and  were 
in  the  highest  degree  pertinent  to  the  issue  of  fair  deal- 
ing between  the  parties  hereto. 

Indeed  at  the  close  of  the  evidence  the  trial  justice 
expressed  himself  somewhat  favorably  to  defendants 
on  the  merits,  but  said:  "Whatever  my  own  views  about 
it  are,  the  findings  of  the  Appellate  Division  are  bind- 
ing  on  me. "  Defendants'  counsel  then  urged  that  on  a  new 
trial  and  different  evidence  he  did  not  understand  that 
the  Appellate  Division  had  dictated  what  the  action  of 
the  trial  justice  should  be.  The  case  was  then  taken 
under  consideration,  and  on  December  15,  1911,  the  trial 
justice  handed  down  a  memorandum  of  opinion  as  follows: 
"The  decision  of  the  Appellate  Division  reversing  the 
former  judgment  for  defendants  in  this  case  is  conclu- 
sive at  this  trial  and  I  find,  therefore,  in  favor  of  the 
plaintiffs."  It  thus  appears  that  the  memorandum  was 
not  an  equivocal  or  careless  statement  which  might  relate 
only  to  the  law  of  the  case,  but  was  a  certificate  that 
the  court  was  concluded  on  the  facts  by  the  reversal  of 
the  former  judgment. 

On  this  decision  interlocutory  judgment  was  entered, 
which  was  affirmed  on  appeal  by  the  Appellate  Division, 
and  on  the  report  of  the  referee  named  therein  to  take  the 
account  of  defendants  final  judgment  was  entered  at  Spe- 
cial Term,  from  which  judgment  this  appeal  is  taken  to 
review  the  determination  of  the  Appellate  Division  affirm- 
ing the  interlocutory  judgment. 

The  decision  of  the  Appellate  Division  on  the  first 
appeal  was  that  "  the  exceptions  present  reversible  error. 
The  judgment  must,  therefore,  be  reversed  and  a  new 
trial  granted."  Nothing  in  this  decision  was  binding 
upon  the  trial  judge  except  the  rule  of  law  laid  down  as 
to  the  burden  of  proof.     The  Appellate  Division  made  no 
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findings  of  fraud.  "  For  the  purposes  of  the  succeeding 
trial  the  case  was  to  be  presented  de  novo,  as  though  it 
had  never  been  heard  before."  (Sticht  v.  Buffalo  Cereal 
Co.,  195  N.  Y.  70,  75.)  The  first  question  raised  on 
this  appeal  is  that  the  defendants  did  not  have  such  a 
new  trial.  They  were  entitled  to  the  independent  judg- 
ment of  the  trial  justice  on  the  facts,  but  it  seems  clear 
that  the  trial  justice  proceeded  upon  the  theory  that 
the  Appellate  Division  had  so  laid  down  its  views  with 
respect  to  the  facts  on  the  former  trial  that  he  was  bound 
to  find  fraud  as  a  fact  upon  this  trial.  He  was  bound  to 
examine  the  evidence  on  the  trial  before  him  and  he  was  not 
bound  by  the  views  of  the  Appellate  Division  on  the  evi- 
dence on  the  former  trial  as  expressed  in  the  opinion  of  that 
court.  Yet  he  placed  his  decision  squarely  on  the  reversal 
of  the  former  judgment  and  frankly  said  that  decision 
was  conclusive  and  that,  therefore,  he  found  for  the  plain- 
tiffs, and  this  after  mature  consideration  of  the  effect  of 
the  former  reversal.  The  learned  trial  justice  was  not  only 
free  to  pass  upon  the  facts  without  becoming  chargeable 
with  disrespect  or  disobedience  to  the  higher  court  but  he 
was  bound  to  form  his  own  conclusions  thereon  notwith- 
standing the  vigorous  expressions  of  opinion  by  that  court. 
In  cases  where  differing  conclusions  may  be  drawn  by  differ- 
ent triers  of  fact,  it  is  imperative  that  the  responsible  trier  of 
fact  should  not  abdicate  his  functions.  Ilis  conclusions 
may  be  influenced  by  the  views  expressed  by  the  higher 
court  as  to  the  weight  of  evidence  on  questions  of  fact, 
as  by  any  other  competent  argument,  but  his  own  final 
convictions  on  the  evidence  must  control  when  he  makes 
his  findings.  It  follows  that  defendants  herein  did  not 
have  the  benefit  of  a  decision  on  the  facts  "as  though 
the  case  had  never  been  heard  before,"  and  the  case  must 
be  sent  back  to  the  trial  justice  in  order  that  he  may 
consider  the  evidence  and  make  his  own  decision  thereon. 
The  defendants  asked  on  the  trial  that  the  complaint 
be  dismissed  on  the  ground   that  Mary  M.  Hiscox,  the 
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widow  of  David  Hiscox,  deceased,  should  be  made  a 
party  defendant.  The  same  motion  was  made  as  to 
Frederick  Rawolle  or  his  estate,  Dauchy  &  Co.,  who 
were  creditors  of  Hiscox  &  Co.,  whose  claim  David  His- 
cox agreed  to  pay,  and  Frederick  Hiscox.  Both  motions 
were  denied.  This  objection  was  not  raised  by  demurrer 
or  answer,  but  it  should  have  been  granted  as  to  the 
representatives  of  Mary  M.  Hiscox,  deceased,  unless 
within  a  reasonable  time  they  were  brought  in.  All 
parties  to  the  agreement  who  would  be  affected  by  the 
cancellation  thereof  should  be  brought  before  the  court 
in  this  suit  so  that  they  may  be  heard  in  their  own 
behalf  before  any  direction  is  made  for  the  payment  of 
moneys  by  the  defendants.  (Steinbach  v.  Prudential 
Insurance  Co.,  172  N.  Y.  471;  Mahr  v.  Norwich  Union 
Fire  Ins.  Society,  127  N.  Y.  452;  Matter  of  Hiscox,  135 
App.  Div.  848.)  But  Frederick  Rawolle 's  estate,  Dauchy 
&  Co.  and  Frederick  Hiscox  are  not  affected  by  the 
agreement  or  the  cancellation  thereof  and  it  was  neither 
necessary  nor  proper  to  include  them  as  parties. 

The  appellants  in  their  reply  brief  challenge  the  cor- 
rectness of  the  account  of  the  defendants  as  stated  by  the 
referee  and  the  final  judgment  entered  thereon.  In  so 
doing  they  overlook  the  fact  that  the  final  judgment  is 
not  before  the  court  on  this  appeal  (Code  Civil  Pro. 
§  1336),  and  that  such  exceptions  are  prematurely  brought 
to  our  attention. 

The  order  of  the  Appellate  Division  affirming  the  inter- 
locutory judgment  herein  and  said  interlocutory  judg- 
ment should  be  reversed  and  the  case  remitted  to  Special 
Term  for  further  proceedings  in  conformity  with  the 
opinion  of  Pound,  J.,  with  costs  in  the  Appellate  Division 
and  in  this  court  to  defendants. 

WlLLARD  BARTLETT,  Ch.  J.,  HlSCOCK,  COLLIN,  HOGAN, 

Cardozo  and  Seabury,  JJ.,  concur. 
Ordered  accordingly. 


154    People  ex  rel.  Knoblauch  v.  Warden,  etc. 

[216  N.  T.]  Statement  of  case.  [Nov., 


The  People  of  the  State  of  New  York  ex  rel.  Mary 
B.  Knoblauch,  Appellant,  v.  Warden  of  the  Jail 
of  the  Fourth  District  Magistrates'  Court, 
Respondent. 

New  York  (city  of)  —  power  of  board  of  health  to  adopt  rules 
requiring  the  muzzling  of  dogs— presumption  that  ordinance, 
within  power  of  body  passing  it,  is  reasonable  and  just. 

1.  Authority  to  the  board  of  aldermen  of  the  city  of  New  York 
to  maintain  or  regulate,  in  a  certain  respect,  matters  relating  to  the 
public  health  was  not  intended  to  and  does  not  bar  the  board  of 
health  from  exercising  its  power  as  the  authorized  conservator 
thereof. 

2.  The  legislature  did  not  intend  by  the  provisions  of  sections  50 
and  51  of  the  charter  of  the  city  of  New  York  (L.  1901,  ch.  466)  to 
preclude  the  board  of  health  from  adopting  a  section  of  the 
Sanitary  Code  of  that  city  which  provides  that  no  unmuzzled  dog 
shall  be  permitted,  at  any  time,  to  be  on  any  public  highway  or  in 
any  public  park  or  place  in  the  city  of  New  York,  or  such  other 
reasonable  and  just  regulation  or  ordinance  in  relation  to  dogs  as 
the  public  health  and  safety  required. 

3.  When  an  ordinance  is  within  the  power  of  the  body  which 
passed  it,  the  presumption  is  that  it  is  reasonable  and  just,  and  the 
judicial  power  to  declare  it  void  can  be  exercised  only  when,  from 
the  inherent  character  of  the  ordinance  or  from  evidence  showing 
its  operation  and  effect,  it  is  demonstrated  to  be  otherwise. 

People    ex  rel.  Knoblauch  v.    Warden,  etc.,  168  App.    Div.  961, 
affirmed. 
(Argued  September  27,  1915;  decided  November  16,  1915.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
May  28,  1915,  which  affirmed  an  order  of  Special  Term 
dismissing  a  writ  of  habeas  corpus. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Bertha  Rembaugh  for  appellant.  The  board  of  health 
has  no  power  to  pass  an  ordinance  in  regard  to  the  con- 
trol of  dogs  in  New  York  city.     (Miller  v.  Donovan,  85 
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Pac.  Rep.  159;  3  Cal.  App.  325;  State  v.  City  of  Trenton, 
38  N.  J.  Law,  68;  City  of  Brooklyn  v.  Furey,  9  Misc. 
Kep.  193;  Matter  of  O'Connor,  48  Barb.  258;  Flanagan 
v.  Hollingsworth,  2  How.  Pr.  [N.  S.]  391;  Endlich  on 
Interp.  of  Stat.  $  216;  Dillon  on  Mun.  Corp.  [5th  ed.] 
§  586;  Mernaugh  v.  City  of  Orlando,  41  Fla.  433.)  The 
exercise  of  the  police  power  by  the  health  department 
must  be  reasonable,  and  that  reasonableness  must,  among 
other  things,  consist  in  its  being  directed  against  a  real 
danger  to  the  public  health.  This  ordinance  does  not 
fulfill  this  requirement.  (Freund  on  Police  Power,  §  148; 
Matter  of  Smith,  146  N.  Y.  68;  Potts  v.  Breen,  167  111. 
67;  People  ex  rel.  Ixodes  v.  Dept.  of  Health,  51  Misc. 
Rep.  190;  116  App.  Div.  890.) 

Frank  L.  Polk,  Corporation  Counsel  {Terence  Farley, 
William  J.  Millard  and  William  H.  Kehoe  of  counsel), 
for  respondent.  Regulations  of  the  character  in  ques- 
tion are  clearly  within  the  police  power.  (Sentall  v. 
N.  0.,  etc.,  R.  Co.,  166  U.  S.  698;  State  v.  Harriman, 
75  Me.  562;  Matter  of  Ackerman,  6  Cal.  App.  5;  Wash- 
ington v.  Meigs,  1  McArthur  [D.  C],  53;  State  v. 
Churchill,  15  Ida.  645;  State  v.  Smith,  165  N.  C.  628; 
Citizens  Rapid  Transit  Co.  v.  Dew,  100  Tenn.  317; 
Patton  v.  State,  93  Ga.  111.)  If  the  subject  of  regulat- 
ing the  keeping  of  domestic  animals  is  within  the  power 
and  authority  of  the  board  of  health  it  is  authorized  to 
legislate  on  that  subject,  and,  in  so  legislating,  the  ordi- 
nances which  it  may  enact  are  not  limited  in  their 
application  to  the  subject  of  health  only.  (Polinsky  v. 
People,  73  N.  Y.  65.)  Statutes  conferring  powers  upon 
the  board  of  health  should  receive  a  liberal  construction 
in  aid  of  the  beneficent  purposes  of  their  enactment. 
(Gregory  v.  City  of  New  York,  40  N.  Y.  273;  Gould  v. 
City  of  Rochester,  105  N.  Y.  46.)  The  passage  of  the 
ordinance  was  justified.  (People  v.  Kaye,  212  N.  Y.  407; 
People  v.  Frudenberg,  155  App.  Div.  199;  209  N.  Y.  218; 
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People  v.  Neiv  York  Edison  Co.,  159  App.  Div.  786; 
People  v.  Jones,  164  App.  Div.  894;  People  v.  Finkel- 
stein,  167  App.  Div.  591;  Lantryv.  Hoffman,  55  Misc. 
Rep.  261;  124  App.  Div.  927;  Waldo  v.  Christman,  72 
Misc.  Rep.  349;  Department  of  Health  v.  Sulzberger,  78 
Misc.  Rep.  134.) 

Collin,  J.  The  relator  was  committed  by  a  magistrate 
of  the  city  of  New  York  to  answer  to  the  Court  of  Special 
Sessions  upon  the  charge  of  having  violated  a  section  of 
the  Sanitary  Code  enacted  by  the  board  of  health  of  the 
city,  as  follows:  "  Section  80a.  No  unmuzzled  dog  shall 
be  permitted,  at  any  time,  to  be  on  any  public  highway 
or  in  any  public  park  or  place  in  the  city  of  New  York." 
The  writ  of  habeas  corpus  through  which  her  discharge 
from  custody  was  sought  was  dismissed  by  the  Special 
Term  by  an  order  which  was  affirmed  by  the  Appellate 
Division. 

The  relator  asserts  that  the  section  was  void  because 
the  board  of  health  had  not,  and  the  board  of  aldermen 
alone  had,  the  power  to  enact  it.  She  bases  the  assertion 
upon  the  following  facts  and  rule  for  construing  statutes: 
The  charter  of  the  city  provides:  "  Subject  to  the  consti- 
tution and  laws  of  the  state,  the  board  of  aldermen  shall 
have  power  to  regulate  the  use  of  streets  and  sidewalks 
by  foot  passengers,  animals  or  vehicles  *  *  *."  (§  50.) 
"  Subject  to  the  constitution  and  laws  of  the  state, 
the  board  of  aldermen  shall  have  power  to  *  *  * 
regulate  or  forbid  the  keeping  of  dogs  *  *  *."  (§51.) 
The  sections  of  the  charter  creating  and  defining  the 
powers  and  duties  of  the  board  of  health  contain  no 
specific  provision  relating  to  dogs  or  the  restraint  of 
them  and  general  provisions  only  could  be  held  to  confer 
power  in  those  regards.  An  established  rule  in  the  con- 
struction of  statutes  is:  A  specific  provision  upon  a  par- 
ticular subject  controls  general  provisions  for  the  class  to 
which  the  subject  belongs.     (Endlich  on  Interpretation  of 
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Statutes,  §  399.)  If  there  are  two  provisions  in  the  same 
act,  of  which  one  is  special  and  particular,  and  clearly 
indicates  the  matter  in  controversy,  whilst  the  other  is 
general  and  would,  if  standing  alone,  include  it  also,  and 
if  reading  the  general  provision  side  by  side  with  the 
particular  one,  the  inclusion  of  that  matter  in  the  former 
would  produce  a  conflict  between  it  and  the  special  pro- 
vision, it  must  be  taken  that  the  latter  was  designed  as 
an  exception  to  the  general  provision.  (Endlich  on  Inter- 
pretation of  Statutes,  §  216.) 

In  the  case  at  bar  the  general  statutory  provisions, 
considered  by  themselves,  would  unquestionably  confer 
upon  the  board  of  health  the  power  to  adopt  the  section 
in  question.  If  the  power  is  not  within  and  conferred  by 
them,  it  is,  under  the  legal  rule  stated,  because  the  stat- 
ute specifically  confers  upon  the  board  of  aldermen  the 
power  to  regulate  or  forbid  the  keeping  of  dogs. 

We  think  the  legislature  did  not  intend  by  the  pro- 
visions of  sections  50  and  51  to  preclude  the  board  of 
health  from  adopting  section  80a  or  such  other  reasonable 
and  just  regulation  or  ordinance  in  relation  to  dogs  as 
the  public  health  and  safety  required.  A  statement  of  the 
sections  of  the  charter,  necessarily  brief  and  epitomized, 
enforce, two  conclusions;  the  one,  that  the  legislature 
empowered  the  board  of  health  to  enact  and  enforce  regu- 
lations and  ordinances,  in  order  that  the  public  health  and 
comfort  should  be  protected  and  promoted,  in  relation 
to  very  many  subjects  and  matters  over  which  the  board 
of  aldermen  or  other  municipal  body  are  given  by  the 
charter  regulative  power  and  control;  the  other,  that  the 
lawful  regulations,  ordinances  and  orders  of  the  board  of 
health  are  superior  and  paramount. 

The  charter  empowers  the  board  of  aldermen  to  make 
ordinances  and  regulations  in  relation  to,  among  other 
things,  places  of  public  amusement,  the  construction, 
repair  and  use  of  vaults,  cisterns,  areas,  hydrants,  sew- 
ers and  pumps,  the  construction,  repair,  care  and  use  of 
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markets,  the  works  connected  with  the  supplying  of 
water,  the  public  baths  and  public  comfort  stations  (§  49), 
the  throwing  or  depositing  of  ashes,  garbage  or  other 
filth  or  rubbish  of  any  kind  upon  the  streets,  the  streets, 
street  pavements,  sidewalks  and  gutters,  the  public  cries, 
advertising  noises,  steam  whistles  and  ringing  bells  in 
the  streets.  (§  50.)  Section  51  is:  "  Subject  to  the  con- 
stitution and  laws  of  the  state,  the  board  of  aldermen 
shall  have  power  to  provide  for  the  licensing  and  other- 
wise regulating  the  business  of  dirt  carts,  public  cartmen, 
truckmen,  hackmen,  cabmen,  expressmen,  car-drivers 
and  boatmen;  of  bootblacks;  of  pawnbrokers,  junk-deal- 
ers, keepers  of  intelligence  offices,  dealers  in  second-hand 
articles,  hawkers,  peddlers,  vendors  and  scalpers  in  coal 
freights;  of  menageries,  circuses  and  common  shows;  of 
bone  boiling,  fat  rendering  and  other  noxious  businesses; 
and  shall  have  power  to  regulate  or  forbid  the  keeping  of 
dogs.  The  board  of  aldermen  shall  also  have  power  to 
regulate  the  rates  of  fare  to  be  taken  by  owners  or  drivers 
of  hackney  coaches,  carriages,  motors,  automobiles  or 
other  vehicles,  and  to  compel  the  owners  thereof  to  pay 
annual  license  fees.  All  ordinances  in  relation  to  any  of 
the  matters  mentioned  in  this  section  shall  be  general, 
shall  provide  for  the  enforcement  thereof  in  the  manner 
specified  in  section  forty-four  of  this  act  as  amended,  and 
shall  fix  the  license  fees  to  be  paid,  if  any.  All  licenses 
shall  be  according  to  an  established  form,  and  shall  be 
regularly  numbered  and  duly  registered  as  shall  be  pre* 
scribed  by  the  board  of  aldermen." 

The  charter  empowers  the  board  of  health  to  (among 
other  things)  order  and  enforce  the  repairs  of  buildings, 
houses  and  other  structures,  to  regulate  and  control  all 
public  markets  (so  far  as  relates  to  the  cleanliness,  venti- 
lation and  drainage  thereof,  and  to  the  prevention  of  the 
sale,  or  offering  for  sale,  of  improper  articles  therein), 
the  removal  of  any  obstruction,  matter  or  thing  in  or 
upon  the  public  streets,  sidewalks  or  places  which  shall 
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be  in  its  opinion  liable  to  lead  to  results  dangerous  to  life 
and  health;  the  prevention  of  accidents  by  which  life  or 
health  may  be  endangered  and  generally  the  abating  of 
all  nuisances  (§  1171);  to  remove,  abate,  suspend,  alter  or 
otherwise  improve  or  purify,  under  expressed  provisions, 
any  building,  erection,  excavation,  premises,  business 
pursuit,  matter  or  thing,  or  the  sewerage,  drainage  or 
ventilation  thereof  in  its  opinion  dangerous  to  life  or 
health  (§  1176);  to  enter,  examine  and  survey  all  grounds, 
erections,  vehicles,  structures,  apartments,  buildings  and 
places  in  the  city,  including  vessels  of  all  kinds  in  the 
waters,  and  all  sewers  and  inspect  the  safety  and  sani- 
tary conditions  thereof  (§  1188);  to  ascertain  the  exist- 
ence and  cause  the  removal  of  and  regulate  certain  offen- 
sive trades  or  occupations  (§  1212);  to  take  measures  by 
closing  streets  and  other  means  to  prevent  the  spread  of 
disease  (§§  1219,  1221);  to  require  separate  receptacles  for 
ashes  and  rubbish  and  for  garbage  and  liquid  substances, 
and  that  the  streets  and  sidewalks  be  kept  free  from 
incumbrance  by  such  receptacles,  except  at  such  times  as 
may  be  designated  by  the  commissioner  of  street  clean- 
ing, for  the  collection  of  their  contents  (§  1223) ;  to  regulate 
the  driving  of  cattle,  sheep,  swine,  pigs  or  calves  through 
the  streets  and  the  slaughter  of  them,  and  revoke  or  sus- 
pend the  permit  of  any  one  who  shall  conduct  the  busi- 
ness of  slaughtering  in  violation  of  law  and  the  rules 
and  regulations  of  the  department  of  health  (§  1227). 
The  charter  further  invested  the  board  of  health  with 
all  the  authority,  duty  and  powers  conferred  or  enjoined 
upon  the  health  departments,  boards  of  health  and 
sanitary  officers  in  any  of  the  municipal  and  public 
corporations  or  parts  thereof  constituting  the  city 
(§  1168),  and  made  it  the  duty  of  the  board  of  health 
to  enforce  all  laws  applicable  to  the  preservation  of 
human  life,  or  to  the  care,  promotion  or  protection 
of  health;  and  to  exercise  the  authority  given  by  the 
laws  to   enable  it  to  discharge  the  duty  imposed,  and 
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to  use  all  reasonable  means  for  ascertaining  the  exist- 
ence and  cause  of  disease  or  peril  to  life  or  health,  and 
for  averting  the  same  throughout  the  city.  It  declared 
in  force,  subject  to  amendment  or  annulment,  the  Sani- 
tary Code,  and  provided:  "  Said  board  of  health  is  hereby 
authorized  and  empowered,  from  time  to  time,  to  add  to 
and  to  alter,  amend  or  annul  any  part  of  the  said  sanitary 
code,  and  may  therein  publish  additional  provisions  for 
the  security  of  life  and  health  in  the  city  of  New  York, 
and  confer  additional  powers  on  the  department  of  health, 
not  inconsistent  with  the  constitution  or  laws  of  this  state, 
and  may  provide  for  the  enforcement  of  the  said  sanitary 
code  by  such  fines,  penalties,  forfeitures,  or  imprisonment 
as  may  by  ordinance  be  prescribed.  The  board  of  health 
may  embrace  in  said  sanitary  code  all  matters  and  sub- 
jects to  which,  and  so  far  as,  the  power  and  authority  of 
said  department  of  health  extends,  not  limiting  their 
application  to  the  subject  of  health  only."  (§  1172.)  It 
makes  it  the  duty  of  the  police  department  "  to  promptly 
advise  the  department  of  health  of  all  threatening  dan- 
gers to  human  life  or  health,  and  of  all  matters  thought 
to  demand  its  attention,  and  to  regularly  report  to  said 
board  of  health  all  violations  of  its  rules,  and  of  sanitary 
ordinances,  and  of  the  health  laws,  and  all  useful  sani- 
tary information.  And  said  last  named  departments 
shall,  as  far  as  practicable  and  appropriate,  co-operate  for 
the  promotion  of  the  public  health  and  the  safety  of 
human  life  in  the  city."  (§  1202.)  To  each  of  the  board 
of  aldermen  and  the  board  of  health  was  given  the  general 
power  to  preserve  the  public  health  and  safety. 

From  our  brief  statement  it  is  clear  that  a  very 
large  number  of  matters  and  subjects  are  common  to  the 
powers  and  authority  of  the  board  of  aldermen  and  the 
board  of  health.  The  legislature  did  not  intend  or  con- 
template a  conflicting  authority  or  administration. 
Authority  to  the  board  of  aldermen  to  construct,  main- 
tain or  regulate  in  a  certain  respect  or  matter  was  not 
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intended  to  and  did  not  bar  the  board  of  health  from 
interfering  with  or  exercising  its  power  as  the  authorized 
conservator  of  the  public  health  in  regard  to  it.  At  the 
time  of  the  enactment  of  the  present  charter,  the  Sanitary 
Code,  embracing  an  extended  number  of  subjects  over 
which  the  board  of  aldermen  or  other  municipal  body  had, 
under  special  provisions,  authority,  and  based  upon  gen- 
eral statutory  provisions,  had  been  operative  through 
nearly  half  a  century .  In  1877,  Judge  Andrews,  writing 
for  this  court,  said :  * i  The  Sanitary  Code  was  first  enacted 
pursuant  to  the  twentieth  section  of  chapter  74  of  the 
Laws  of  1866,  and  the  tenth  section  of  chapter  956  of  the 
Laws  of  1867,  under  the  metropolitan  district  system. 
*  *  *  The  code  enacted  by  the  metropolitan  board  of 
health,  so  far  as  it  was  applicable  to  the  city  of  New 
York,  has  been  continued  in  force  by  subsequent  legisla- 
tion, subject  to  the  powers  vested  in  the  present  health 
department  of  the  city  to  add  to  or  amend  the  same.  It 
now  consists  of  188  sections,  and  embraces  regulations  on 
a  general  variety  of  subjects  connected  .with  the  protection 
of  the  public  health.  It  prescribes  the  duties  of  indi- 
viduals in  the  use  and  care  of  their  property  and  tene- 
ments; regulates  the  construction,  ventilation,  and 
drainage  of  buildings  and  lands;  provides  securities 
against  the  spread  of  infectious  and  contagious  diseases; 
in  short,  it  is  the  permanent  code  of  health  laws,  cover- 
ing all  the  ordinary  contingencies  and  circumstances, 
which  require  the  intervention  of  public  authority  for  the 
security  of  life  and  health. "  {Health  Dept.  of  New  York 
City  v.  Knoll,  70  N.  Y.  530,  534.  See  also,  Metropolitan 
Board  of  Health  v.  Heister,  37  N.  Y.  661;  People  ex  rel. 
Lieberman  v.  Vandecarr,  175  N.  Y.  440.)  The  present 
charter  extended  and  enlarged  the  powers  of  the  board 
of  health  existing  at  its  enactment,  ratified  and  approved 
the  Sanitary  Code  then  existing  and  authorized  the 
board  to  add  to  it  additional  provisions  for  the  security 
11 
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of  life  and  health,  and  therein  confer  additional  powers 
on  the  department  of  health  not  inconsistent  with 
the  constitution  or  laws  of  this  state  and  embrace 
in  it  all  matters  and  subjects  to  which,  and  so  far  as,  the 
power  and  authority  of  said  department  of  health 
extends.  Under  the  intention  of  the  legislature  the  rule 
of  construction  invoked  by  the  appellant  is  not  apposite 
here.  This  is  true  upon  authority  as  well  as  upon  prin- 
ciple. {City  of  Cambridge  v.  Trelegan,  181  Mass.  565; 
Polinsky  v.  People,  73  N.  Y.  65;  Board  of  Health  v. 
Kolhnan,  156  Ky.  351;  People  v.  New  York  Edison  Co., 
159  App.  Div.  786.) 

It  is  not  claimed  that  there  is  any  illegality,  constitu- 
tional or  otherwise,  in  the  statutes  imder  which  the  sec- 
tion 80a  was  adopted.  The  question  is  one  of  construe- 
tion.  It  is,  of  course,  true  that  the  board  is  a  statutory 
body  and  its  authority  and  powers  are  such  only  as  are 
conferred  by  the  statutes,  but  those  powers  are  very 
broad  —  well-nigh  plenary  —  and  we  think  the  power  to 
enact  the  section  was  within  them. 

The  appellant  asserts  that  the  section  is,  under  the  evi- 
dence, unreasonable.  She  has  the  right  to  take  that 
position.  It  was  not  expressly  authorized  by  specific 
legislative  authority  defining  its  details  and  mode  ot 
enforcement.  It  rests  rather  upon  a  legislative  grant 
of  general  authority,  and  its  reasonableness  and  fairness 
may  be  questioned.  {Hayues  v.  City  of  Cape  May,  50 
N.  J.  L.  55;  Pittsburg,  C.,  C.  &  St.  L.  By.  Co.  v.  Toumof 
Crown  Point,  146  Ind.  421.)  When,  however,  an  ordi- 
nance is  within  the  power  of  the  lxxly  which  passed  it, 
the  presumption  is  that  it  is  reasonable  and  just,  and  the 
judicial  power  to  declare  it  void  can  be  exercised  only 
when,  from  the  inherent  character  of  the  ordinance  or 
from  evidence  showing  its  operation  and  effect,  it  is 
demonstrated  to  be  otherwise.  The  burden  of  showing 
the  unreasonableness  from  evidence  is  on  the  person 
asserting  it.     It  cannot  be  said,  as  matter  of  law  on  the 
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facts  before  us,   that  the  provision  of  the    section   is 
unreasonable  or  unjust.     The  other  questions  presented 
by  the  appellant  do  not  require  discussion. 
The  order  should  be  affirmed. 

WlLLARD     BARTLETT,     Ch.     J.,     CHASE,     CUDDEBACK, 

Hog  an,  Seabury  and  Pound,  JJ.,  concur. 
Order  affirmed. 


In  the  Matter  of  .the  Transfer  Tax  upon  the  Estate  of 
Josephine  Penfold,  Deceased. 

Edmund  Penfold,  as  Executor,  Appellant;  The  Comp- 
troller of  the  State  of  New  York,  Respondent. 

Tax  —  transfer  tax  imposed  upon  property  passing  by  will  is 
upon  tne  transfer  and  is  computed  upon  the  amount  of  the  prop- 
erty at  the  death  of  decedent  —  amount  of  tax  is  not  affected  by 
increase  or  decrease  of  value  of  estate  after  decedent's  death. 

The  tax  imposed  by  section  220  of  the  Tax  Law  (Cons.  Laws,  ch. 
60,  as  amended)  is  upon  the  transfer  by  will  of  the  property  of 
which  decedent  died ''seized  or  possessed. "  It  is  by  the  statute 
"due  and  payable  at  the  time  of  the  transfer,"  that  is  at  the  death 
of  the  decedent.  It  accrues  at  that  time  and  the  amount  of  the  tax 
is  not  affected  by  an  increase  or  decrease  in  the  clear  market  value 
of  the  estate  between  the  date  of  the  decedent's  death  and  its  sub- 
sequent distribution  among  the  beneficiaries  or  transferees  under 
the  will. 

Matter  of  Penfold,  168  App.  Div.  948,  affirmed. 

(Argued  September  30,  1915;  decided  November  16,  1915.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
May  21,  1915,  which  affirmed  an  order  of  the  New  York 
County  Surrogate's  Court  denying  a  motion  to  modify  a 
prior  order  assessing  a  transfer  tax  upon  the  estate  of 
Josephine  Penfold,  deceased. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

William  Mitchell  for  appellant.  It  is  evident  that  no 
part  of  the  loss  of  $66,546  incurred  during  the  adminis- 
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tration  of  this  estate  ever  passed  to  or  can  pass  to  the 
legatees  or  be  enjoyed  by  them  and  thus  is  not  taxable. 
(Matter  of  Gihon,  169  N.  Y.  443;  Matter  of  Silliman,  175 
N.  Y.  51;  79  App.  Div.  98;  38  Misc.  Rep.  226;  Matter  of 
Westurn,  152  N.  Y.  93.)  In  the  absence  of  any  life 
estate,  the  cash  value  of  personal  property  actually 
received  at  the  date  of  its  receipt  is  the  sole  basis  and 
extent  of  the  tax.  (Miller  v.  Edtvards,  85  N.  J.  L.  517; 
Matter  of  Lord,  111  App.  Div.  152;  186  N.  Y.  549;  Mat- 
ter of  Mills,  67  N.  Y.  Supp.  956.)  As  to  the  personal 
property  of  the  decedent,  the  interest  of  the  residuary 
legatees  was  a  mere  chose  in  action  and  their  only  taxable 
interest  was  and  is  the  value  of  that  chose  in  action  as 
finally  determined  by  the  final  decree  passing  the  final 
accounts  of  the  executor.  (Matter  of  Gihon,  169  N.  Y. 
443;  Matter  of  Phipps,  77  Hun,  328;  Matter  of  Meyer, 
209  N.  Y.  386.) 

Alexander  Otis,  Schuyler  C.  Carlton  and  Lafayette 
B.  Oleason  for  respondent.  The  transfer  tax  is  due  and 
payable  at  the  date  of  the  death  of  the  testator.  (Matter 
of  Vassar,  127  N.  Y.  1;  Matter  of  Sloans,  154  N.  Y.  102; 
Matter  of  Davis,  149  N.  Y.  539;  Matter  of  Westurn,  152 
N.  Y.  93;  Matter  of  Seaman,  147  N.  Y.  69;  Matter  of 
Green,  153  N.  Y.  223;  Matter  of  Ramsdill,  190  N.  Y. 
492.)  The  tax  accruing  at  death  the  property  must  be 
valued  as  of  that  date.     (Matter  of  Vassar,  127  N.  Y.  1.) 

Chase,  J.  The  testatrix  died  April  3,  1912,  leaving  a 
will  which  was  probated  April  12,  1912,  and  upon  which 
letters  testamentary  were  duly  issued  to  the  executors 
named  therein.  By  said  will  she  gave  her  residuary 
estate  to  her  brothers  Edmund  Penfold  and  William  Hall 
Penfold  in  equal  shares.  Within  a  few  days  after  the 
probate  of  said  will  a  proceeding  was  commenced  in  said 
Surrogate's  Court  to  fix  the  clear  market  value  of  the 
estate  for  the  purpose  of  determining  the  amount  of  the 
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transfer  tax  imposed  upon  the  transfers  made  by  said 
will.  An  order  was  entered  April  15, 1913,  confirming 
the  report  of  a  referee  appointed  in  said  proceeding  and 
in  said  order  the  cash  value  of  the  interest  of  each  of  said 
residuary  legatees  was  fixed  at  $342,308.96  and  the  tax 
upon  each  was  fixed  at  $6,619.37. 

On  the  27th  day  of  September,  1912,  for  the  purpose  of 
securing  a  five  per  cent  discount  upon  said  tax  as  provided 
by  statute  the  executors  paid  on  account  of  the  transfer 
tax  $6,619.37  for  each  of  said  residuary  gifts,  the  same 
being  based  upon  the  clear  market  value  of  the  estate  as 
stated  in  the  petition  in  the  proceeding.  The  amount  so 
stated  and  paid  is  the  same  amount  as  subsequently  f  ound 
by  said  order  fixing  the  tax. 

No  question  is  presented  relating  to  the  regularity  of 
the  proceeding,  the  accuracy  of  the  statements  made  in 
the  petition  or  the  amount  of  the  tax  if  it  is  based  upon 
the  value  of  the  estate  of  the  decedent  at  the  date  of  her 
death. 

The  securities  owned  by  the  decendent  at  the  time  of 
her  death  depreciated  in  value  and  were  sold  or  trans- 
ferred in  lieu  of  cash  by  the  executors  at  an  aggregate 
loss  to  the  estate  of  $66,546.  This  application  was  made 
to  the  Surrogate's  Court  after  the  entry  of  the  decree  of 
the  Surrogate's  Court  on  the  final  accounting  of  the 
surviving  executor,  to  modify  the  order  fixing  the  tax  on 
the  estate  of  the  decedent  by  deducting  from  the  clear 
market  value  of  the  estate  of  the  decedent  at  the  time  of 
her  death  the  loss  thereon  by  depreciation  prior  to  and 
including  the  date  of  the  decree  on  the  accounting  by  the 
surviving  executor. 

The  Surrogate's  Court  denied  the  appellant's  motion 
and  the  Appellate  Division  has  unanimously  affirmed  the 
order  of  the  Surrogate's  Court.  The  question  arising  in 
this  court  is,  whether  a  transfer  tax  is  payable  upon  the 
clear  market  value  of  the  estate  of  a  decedent  at  the  date 
of  the  death  of  such  decedent  or  whether  the  transfer  tax 
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is  so  payable  upon  the  amount  ultimately  paid  to  the 
beneficiaries  under  the  will. 

The  appellant's  claim  is  that  as  the  interest  of  a  bene- 
ficiary under  a  will  remains  a  chose  in  action  until  the 
same  is  actually  transferred  to  such  beneficiary  by  the 
personal  representative  of  the  decedent,  the  amount  actu- 
ally coming  into  the  possession  of  the  beneficiary  and  not 
the  amount  of  the  property  at  the  time  of  the  death 
of  the  decedent  should  be  taken  as  the  basis  for  the 
computation  of  the  tax. 

The  statutes  imposing  a  transfer  tax  in  this  state  affect- 
ing the  question  now  before  us  for  consideration  are: 

"  A  tax  shall  be  and  is  hereby  imposed  upon  the  trans- 
fer of  any  tangible  property  within  the  state  and  of 
intangible  property,  or  of  any  interest  therein    *    *    * 

"  1.  When  the  transfer  is  by  will  or  by  the  intestate 
laws  of  this  state  of  any  intangible  property,  or  of  tangi- 
ble property  within  the  state,  from  any  person  dying 
seized  or  possessed  thereof  while  a  resident  of  the 
state    *    *    * 

"7.  The  tax  imposed  hereby  shall  be  upon  the  clear 
market  value  of  such  property,  at  the  rates  hereinafter 
prescribed. "  (Tax  Law  [Cons.  Laws,  ch.  60],  §  220,  as 
amended  by  chapter  732,  Laws  of  1911.  Also,  see  chapter 
664,  Laws  of  1915.) 

"All  taxes  imposed  by  this  article  shall  be  due  and 
payable  at  the  time  of  the  transfer,  except  as  herein 
otherwise  provided.     *    *    *."    (Tax  Law,  §  222.) 

"If  such  tax  is  paid  within  six  months  from  the 
accrual  thereof,  a  discount  of  five  per  centum  shall  be 
allowed  and  deducted  theref  rom.  If  such  tax  is  not  paid 
within  eighteen  months  from  the  accrual  thereof,  interest 
shall  be  charged  and  collected  thereon  at  the  rate  of  ten 
per  centum  per  annum  from  the  time  the  tax  accrued. 
*    *    *."    (Tax  Law,  §  223.) 

Neither  the  right  to  make  a  testamentary  disposition  or 
the  right  to  inherit  property  is  an  inherent  right.     It  is 
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not  guaranteed  by  the  fundamental  law.  It  depends 
entirely  upon  the  consent  of  the  legislature.  It  can  with- 
hold or  grant  the  right,  and  if  it  grants  it  it  may  make  its 
exercise  and  its  extent  subject  to  such  burdens  and  require- 
ments as  it  pleases.     (Matter  of  White,  208  N.  Y.  64.) 

The  transfer  tax  is  not  a  tax  upon  property  but  upon 
the  right  of  succession  to  property,  ( Matter  of  Oihon,  169 
N.  Y.  443;  Matter  of  Dows,  167  N.  Y.  227,  231.)  It  is 
upon  the  right  to  receive  an  estate  or  a  portion  thereof. 
The  tax  (so  called)  is  the  toll  or  impost  appropriated  to 
itself  by  the  state  for  or  in  connection  with  the  right  of 
succession  to  property.  It  accrues,  therefore,  at  the  same 
time  that  the  estate  vests,  that  is  upon  the  death  of  the 
decedent.  The  nature  of  the  tax  and  the  time  of  its 
accrual  has  been  repeatedly  stated  by  this  court.  In 
Matter  of  Sivift  (137  N.  Y.  77,  S3)  the  court  say:  "The 
question  is  whether  the  legislature  of  the  state,  in  creat- 
ing this  system  of  taxation  of  inheritances,  or  testa- 
mentary gifts,  has  not  fixed  as  the  standard  of  right  the 
property  passing  by  will,  or  by  the  intestate  laws.  What 
has  the  state  done,  in  effect,  by  the  enactment  of  this  tax 
law  ?  It  reaches  out  and  appropriates  for  its  use  a  por- 
tion of  the  property  at  the  moment  of  its  owner's  decease; 
allowing  only  the  balance  to  pass  in  the  way  directed  by 
testator,  or  permitted  by  its  intestate  law." 

In  Matter  ctf  Seaman  (147  N.  Y.  Oil,  74)  it  was  sought  to 
collect  a  transfer  tax  upon  the  residuary  property  of  an 
estate  of  one  who  died  prior  to  the  enactment  of  the  Tax- 
able Transfer  Act  of  1892  (Chapter  399),  but  which  was 
not  received  by  the  remaindermen  in  possession  until 
after  the  death  of  the  life  tenant  under  the  testator's  will 
and  which  death  occurred  after  the  enactment  of  such 
act.  The  court  held  that  the  residuary  property  was  not 
subject  to  a  tax,  and  in  the  opinion  it  is  said:  "It  is 
obvious  that  a  right  of  succession  to  the  estates  in  remain- 
der passed  at  once  on  the  death  of  the  testator  to  the  four 
children  and  was  a  vested  interest,  although  subject  to  be 


168  Matter  of  Penfold. 


[216  N.  Y.]  Opinion,  per  Chase,  J.  [Nov., 

defeated  or  modified  by  subsequent  contingencies.  *  *  * 
We  have  held  that  the  tax  is  not  upon  the  property  which 
is  transferred,  but  upon  the  right  of  succession  which 
passes  to  the  successor.  (Matter  of  Swift,  137  N.  Y.  88.) 
A  right  of  succession  passed  to  the  four  living  children  of 
George  at  the  death  of  the  testator.  It  came  from  hitn; 
it  was  transferred  by  him;  taking  effect  at  his  death;  and 
passed  then  or  never." 

In  Matter  of  Davis  (149  N.  Y.  539,  546)  the  question 
under  consideration  was  whether  property  devised  to  a 
remainderman  was  liable  to  assessment  and  taxation  as 
of  the  date  of  the  death  of  the  testatrix,  or  at  the  date  of 
the  death  of  the  respondent's  mother  who  was  entitled 
by  the  will  of  testatrix  to  a  life  estate  in  the  property 
in  question.  It  was  held  that  the  property  should  be 
appraised  as  of  the  date  of  the  death  of  the  testatrix 
when  the  title  passed  and  not  as  of  the  date  of  the  death 
of  the  life  tenant  when  the  possession  passed,  and  the 
court  say:  4C  It  has  been  often  held  by  this  court  that  the 
tax  imposed  is  not  a  tax  upon  property,  but  upon  the  right 
of  succession,  and,  hence,  the  true  test  of  value  by 
which  the  tax  is  to  be  measured  is  the  value  of  the  estate 
at  the  time  of  the  transfer  of  title,  and  not  its  value  at 
the  time  of  the  transfer  of  the  possession.  The  value 
of  the  particular  estate  transferred  may  increase  or  be 
diminished  during  the  time  which  intervenes  between  the 
passing  of  the  title  and  acquiring  the  possession  by  the 
beneficiary,  but  we  think  that  circumstance  does  not 
affect  the  value  of  the  estate  as  a  basis  upon  which  the 
tax  is  to  be  imposed." 

In  Matter  of  Westurn  (152  N.  Y.  93,  102)  the  court,  in 
considering  a  question  whether  the  expense  of  a  litigation 
over  the  will  should  be  deducted  from  the  amount  of  the 
estate  before  fixing  the  transfer  tax,  say:  "We  think 
the  surrogate  properly  disallowed  this  item.  It  was  not 
a  claim  existing  against  the  decedent  or  his  property. 
The  tax  imposed  by  the  statute  is  upon  the  interests  trans- 
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ferred  by  will  or  under  the  intestate  law  of  the  state. 
The  devolution  of  the  property  and  the  right  of  the  state 
have  their  origin  at  the  same  moment  of  time.  The 
ascertainment  of  the  value  of  the  taxable  interest  and 
the  fixing  of  the  tax  necessarily  takes  place  subsequent 
to  the  death.  But  the  guide  is  the  value  at  the  time  of 
the  death,  when  the  interests  were  acquired." 

In  Matter  of  Sloane  (154  N.  Y.  109,  113,  114)  the  court, 
after  considering  the  question  of  procedure  in  ascertaining 
a  transfer  tax,  say:  "  Still,  whenever  the  appraisal  is 
made,  the  value  of  the  property  is  to  be  appraised  accord- 
ing to  the  fair  and  clear  market  value  of  the  interest  at 
the  time  of  the  death  of  the  testator."  In  that  case  the 
court  also  say:  "  The  transfer  or  inheritance  tax,  so  far 
as  residents  of  the  state  are  concerned,  is  not  a  tax  upon 
property,  but  upon  the  right  of  succession  to  property, 
and  hence  the  true  test  by  which  the  tax  is  to  be  measured 
is  the  value  of  the  estate  at  the  time  of  transfer  of  title  and 
not  its  value  at  the  time  of  the  transfer  of  possession." 

The  tax  is  upon  the  transfer  by  will  of  the  property  of 
which  decedent  died  "  seized  or  possessed. "  It  is  by  the 
statute  udue  and  payable  at  the  time  of  the  transfer," 
that  is  at  the  death  of  the  decedent.  It  accrues  at  that 
time  and  the  amount  of  the  tax  is  not  affected  by  an 
increase  (Matter  of  Vassar,  127  N.  Y.  1)  or  decrease  in 
the  clear  market  value  of  the  estate  between  the  date  of 
the  decedent's  death  and  its  subsequent  distribution 
among  the  beneficiaries  or  transferees  under  the  will. 

There  are  many  authorities  in  this  state  to  sustain  the 
conclusion  reached  by  the  courts  in  this  case.  (Matter  of 
White,  supra  ;  Matter  of  Green,  153  N.  Y.  223;  Matter 
of  Whiting,  69  Misc.  Rep.  526;  Matter  of  Smith,  150 
App.  Div.  805;  Matter  of  Livingston,  1  App.  Div.  568; 
Matter  of  Offerman,  25  App.  Div.  94;  Matter  of  Rams- 
dill,  190  N.  Y.  492;  Matter  of  Abraham,  151  App.  Div. 
441;  Matter  of  Vassar,  supra ;  Matter  of  Rice,  56  App. 
Div.   253;  Matter  of  Zborowski,  213  N.  Y.  109;  Matter 
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of  Keeney,  194  N.  Y.  281;  Matter  of  Meyer,  209  N.  Y. 
386;  Morgan  v.  Cowie,  49  App.  Div.  612.) 

The  decisions  in  the  Gihon  Case  {supra)  and  Matter  of 
Phipps  (77  Hun,  325,  32S)  are  not  in  any  way  in  conflict 
with  the  other  decisions  cited  in  this  opinion.  In  the 
Gihon  case  the  court  simply  held  that  the  right  of  suc- 
cession to  property  of  an  estate  or  an  interest  therein  is  a 
right  of  succession  to  property  of  the  estate  subject  to 
the  legal  expenses  of  administration  being  first  deducted 
therefrom.  The  right  to  make  such  deductions  is  neces- 
sarily implied,  as  shown  by  the  opinion  therein,  from  the 
provisions  of  the  act.  (Former  Tax  Law,  §  227,  now 
§  226.) 

In  the  Phipps  case  the  residuary  interest  sought  to  be 
subjected  to  the  tax  was  not  one  arising  under  the  will 
of  the  decedent  but  one  arising  under  a  will  of  a  person 
who  had  previously  died  and  which  had  not  been  reduced 
to  possession  by  the  decedent  whose  estate  was  under 
consideration. 

The  necessity  for  certainty  and  uniformity  in  the  time 
when  the  tax  accrues  and  becomes  due  and  payable 
required  the  adoption  by  the  legislature  of  a  fixed  and 
arbitrary  rule. 

If,  as  claimed  by  the  appellant,  the  tax  is  imposed  upon 
the  several  bequests  as  choses  in  action,  the  value  of 
which  can  only  be  determined  at  some  date  subsequent 
to  the  death  of  the  decedent  when  on  an  accounting 
by  the  personal  representative  or  otherwise  the  bequest 
is  received  in  possession,  it  would  lead  to  such  confusion 
and  uncertainty  as  to  make  the  collection  of  the  tax 
unnecessarily  burdensome  and  at  least  to  some  extent 
impracticable. 

The  order  of  the  Appellate  Division  should  be  affirmed, 
with  costs. 

WlLLARD     BaRTLETT,      Ch.     J.,    COLLIN,     CUDDEBACK, 

Hogan,  SEABURYand  Pound,  JJ.,  concur. 
Order  affirmed . 
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In  the  Matter  of  the  Transfer  Tax  upon  the  Estate  of 

William  H.  Penfold,  Deceased. 
Edmund  Penfold  et  al.,  as  Executors,  et  al.,  Appellants; 

The  Comptroller  of  the  State   of  New   York, 

Respondent. 

Tax  —  transfer  tax  imposed  upon  part  of  estate  of  decedent  by 
foreign  states  cannot  be  allowed  as  deductions  from  tax  in  this 

state. 

The  transfer  tax  imposed  upon  portions  of  the  estate  of  a  decedent 
by  the  courts  of  other  states  in  enforcing  the  statutes  of  such  other 
states  should  not  be  allowed  as  deductions  from  the  clear  market 
value  of  the  estate  of  such  decedent  under  the  Transfer  Tax  Laws 
of  this  state.     {Matter  of  Gihon,  169  N.  Y.  448,  followed.) 

Matter  of  Penfold,  1st  Dept.  May  21,  1915,  affirmed. 

(Argued  September  80,  1915;  decided  November  16,  1915.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
May  21,  11)15,  which  affirmed  an  order  of  the  New  York 
County  Surrogate's  Court  assessing  a  transfer  tax  upon 
the  estate  of  William  H.  Penfold,  deceased. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

William  Mitchell  for  appellants.  No  part  of  the 
amount  represented  by  the  taxes  paid  and  to  be  paid  by 
the  executors  to  foreign  states  on  securities  in  which  the 
decedent  had  invested  his  property  formed  any  part  of 
any  value  of  the  decedent's  property  passing  to  the  bene- 
ficiary under  his  will;  but,  on  the  contrary,  were  neces- 
sarily deductions  which  had  to  be  made  owing  to  the 
manner  in  which  the  decedent  had  invested  his  property 
and  which  necessarily  and  unavoidably  diminished  its 
value  or  the  beneficial  interest  therein  of  the  beneficiary. 
These  payments  consequently  cannot  under  the  language 
of  the  statute  be  the  subject  of  any  tax  herein.  {Canada 
Southern  Ry.  Co.  v.  Gebhard,  109  U.  S.  527;  Matter  of 
Gihon,  169  N.  Y.  443.) 
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Alexander  Otis,  Schuyler  C.  Carlton  and  Lafayette  B. 
Oleason  for  respondent.  The  inheritance  taxes  imposed 
upon  the  property  in  other  states  are  not  proper  deduc- 
tions. (Matter  of  Gihon,  169  N.  Y.  443;  Matter  of  Daly, 
100  App.  Div.  373;  Blackstone  v.  Miller,  188  U.  S.  187; 
McElroy  on  Inheritance  Taxation  [2d  ed.],  506.) 

Chase,  J.  The  principal  question  presented  on  this 
appeal  is  the  same  as  the  question  presented  on  the 
appeal  in  Matter  of  the  Estate  of  Josephine  Penfold, 
deceased,  the  decision  of  which  is  handed  down  here- 
with. (Matter  of  Penfold,  216  N.  Y.  163.)  No  further 
discussion  of  such  question  is  required. 

The  appellant  also  claims  that  the  transfer  tax  imposed 
upon  portions  of  the  estate  of  decedent  by  the  courts  of 
other  states  in  enforcing  the  statutes  of  such  other  states 
should  be  allowed  as  deductions  from  the  clear  market 
value  of  the  estate  of  the  decedent  under  the  Transfer  Tax 
Laws  of  this  state.  The  courts  of  this  state  have  held 
against  the  appellants'  contention  and  a  further  dis- 
cussion of  that  question  seems  unnecessary.  (Matter  of 
Gihon,  169  N.  Y.  443.  See  Matter  of  Josephine 
Penfold,  81  Misc.  Rep.  598.) 

The  court  in  the  Gihon  case  say  that  the  answer  to  the 
arguments  in  favor  of  deducting  the  amount  of  the 
federal  inheritance  tax  imposed  under  the  War 
Revenue  Act  of  June  13,  1898,  is  that  "  the  full  amount 
of  the  legacy  is  in  law  paid  to  the  legatee  and  the 
deduction  made  from  it  and  paid  to  the  state  or  federal 
government  is  paid  on  account  of  the  legatee  from  the 
legacy  which  he  receives."    (p.  448.) 

The  order  should  lie  affirmed,  with  costs. 

WlLLARD     BARTLETT,     Ch.     J.,     COLLIN,    ClJDDEBACK, 

Hogan,  Seabury  and  Pound,  JJ.,  concur. 
Order  affirmed. 
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Theodore    Dzkowski,    Appellant,    v.   Reynoldsville 
Carting  Company,  Respondent. 

Master  and  servant  —  duty  of  master  to  promulgate  rules  to 
protect  employee  from  negligent  acts  of  co-employees  —  when 
question  of  fact  for  jury. 

1.  When  the  act  of  an  employee  may  make  the  work  of  another 
employee  dangerous  which  would  be  safe  if  no  action  were  taken,  it 
becomes  the  duty  of  the  employer  to  make  such  rules  as  will 
enable  those  whose  safety  is  put  in  jeopardy  to  be  advised  of  the 
danger  so  as  to  be  able  to  avoid  it. 

2.  On  examination  of  the  facts  in  this  case,  held,  that  the  failure 
of  the  employer  to  adopt  measures  to  guard  against  the  obvious 
danger  which  arose  from  the  method  in  which  the  work  was  con- 
ducted, presented  a  question  of  fact  which  should  have  been 
submitted  to  the  jury. 

Dzkowski  v.  Reynoldsville  Carting  Co.,  155  App.  Div.  043, 
reversed. 

(Argued  October  6,  1915;  decided  November  16, 1915.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  fourth  judicial  department, 
entered  May  29,  1913,  affirming  a  judgment  in  favor  of 
defendant  entered  upon  a  dismissal  of  the  complaint  by 
the  court  at  a  Trial  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

Eugene  M.  Bartlett  and  William  P.  Colgan  for  appel- 
lant. The  defendant  was  negligent  in  omitting  to  adopt 
and  enforce  a  system  of  signaling  or  warning  to  the  men 
in  the  operation  of  its  traveling  derrick.  (Shearman  & 
Redfield  on  Negligence,  202;  Abel  v.  N.  Y.  C.  &  H.  R. 
R-.  R.  Co.,  103  N.  Y.  581;  Slater  v.  Jewett,  85  N.  Y.  61; 
Besel  v.  N.  Y   C.  &  H.  R.  R.  R.  Co.,  70  N.  Y.  171; 
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Sheehan  v.  N.  Y  C.  &  H.  R.  R.  R.  Co.,  91  N.  Y.  391 
Dana  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  92  N.  Y.  639 
McCarthy  v.  Pennsylvania  R.  Co.,  189  N.  Y.  170 
McCoy  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  185  N.  Y.  276 
100  App.  Div.  513;  119  App.  Div.  531;  Kreigh  v.  West- 
inghoase  Co.,  214  U.  S.  249;  Banchetti  v.  Qorsline  & 
Swan  Const.  Co.,  152  App.  Div.  275;  Eastwood  v.  Ret- 
sof  Mining  Co.,  86  Hun,  91;  152  N.  Y.  651;  Bar- 
rigan  v.  N.  Y,  L.  E.  &  W.  R.  R.  Co.,  131  N.  Y.  582; 
Knickerbocker  v.  General  Ry.  Signal  Co.,  209  N.  Y. 
404.) 

H.  W.  H untington  for  respondent.  The  defendant  was 
not  negligent  in  failing  to  require  a  signal  to  be  given  by 
rule.  (Wynkoop  v.  Ludlow  Valve  Mfg.  Co.,  196  N.  Y. 
324;  Kascsak  v.  Central  R.  R.  Co.,  207  N.  Y.  246;  Burns 
v.  O.  S.  I.  &  M.  Co.,  188  N.  Y.  175.) 

Seabury,  J.  This  is  a  common-law  action  to  recover 
damages  for  injuries  sustained  through  the  alleged  neg- 
ligence of  the  defendant.  The  plaintiff  was  employed  by 
the  defendant.  The  defendant  was  engaged  in  supplying 
vessels  in  the  harbor  of  the  city  of  Buffalo  with  coal  by 
means  of  a  scow.  Upon  the  scow  was  a  derrick  with  a 
swinging  boom.  A  cable  hung  from  the  boom  to  which 
the  coal  buckets  in  the  hold  of  the  scow  were  attached. 
The  derrick  was  operated  by  an  engine.  It  was  what 
is  called  a  "  traveling  derrick,"  and  ran  up  and  down  on 
rails  or  tracks  which  were  over  the  hold  of  the  scow.  On 
the  day  of  the  accident  the  plaintiff  was  engaged  in 
44  hooking  on  "  the  coal  buckets  to  the  cable.  In  order  to 
accomplish  this  work  it  was  necessary  for  the  plaintiff  to 
stand  on  the  crossbar  of  another  bucket  with  his  back  to 
the  derrick.  Owing  to  the  nature  of  the  plaintiff's  work 
and  the  smallness  of  the  space  in  which  the  plaintiff  was 
required  to  do  this  work  he  was  unable  to  turn  and 
watch  the  derrick.    While  the  plaintiff  was  thus  engaged 
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and  standing  upon  the  crossbar  of  one  of  the  buckets  an 
excursion  boat  passed  the  scow.  The  scow  swayed  or 
rockeS  from  the  swell  caused  by  the  passage  of  the  excur- 
sion, boat,  and  this  motion  of  the  scow  threw  the  plaintiff 
to  one  side  of  the  scow,  and  he  caught  hold  of  one  of  the 
rails  upon  which  the  derrick  ran.  Without  any  warning 
or  signal  having  been  given  to  the  plaintiff,  the  derrick 
moved  quietly  toward  the  plaintiff.  It  ran  over  the 
plaintiff's  hand  which  was  resting  upon  the  rail  and  in 
an  effort  to  save  himself  his  other  hand  got  under  the 
wheel  of  the  derrick.  The  result  of  the  accident  was 
that  plaintiff  lost  one  hand  above  the  wrist,  and  one  arm 
just  below  the  shoulder.  The  claim  that  the  defendant 
was  negligent  is  predicated  upon  the  fact  that  defendant 
failed  to  make  and  promulgate  reasonable  rules  and 
regulations  requiring  its  employees  who  were  engaged  in 
the  operation  of  the  derrick  to  warn  the  plaintiff  and 
those  who  were  working  in  the  hold  of  the  approach  of 
the  derrick.  It  was  proven  upon  the  trial  that  the 
defendant  had  not  made  or  promulgated  such  a  rule. 
At  the  close  of  the  plaintiff's  case,  the  defendant  moved 
for  a  nonsuit  on  the  ground  that  the  plaintiff  had  not 
shown  any  negligence  upon  its  part  or  his  own  freedom 
from  contributory  negligence,  and  that  the  plaintiff's 
injuries  were  incident  to  the  risks  of  his  employment 
which  were  assumed  by  him.  The  trial  court  granted 
this  motion  and  dismissed  the  complaint.  The  judgment 
entered  upon  that  dismissal  was  affirmed  in  the  Appel- 
late Division  by  a  divided  court.  From  the  judgment 
thus  affirmed  the  plaintiff  appeals  to  this  court. 

The  above  statement,  while  omitting  many  details  of  the 
proof,  sets  forth  the  facts  sufficiently  to  enable  us  to  deter- 
mine the  question  of  law  that  is  involved.  In  determin- 
ing the  question  presented  the  plaintiff  is  entitled  to  the 
benefit  of  every  favorable  inference  which  can  reasonably 
be  drawn  from  the  evidence.  (Faber  v.  City  of  New 
York,  213  N.  Y.  4U.)    The  respondent  seeks  to  sustain 
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the  dismissal  of  the  complaint  upon  the  grounds  urged 
below  and  upon  the  further  ground  that  the  accident 
would  have  happened  even  if  the  plaintiff  had  known  that 
the  derrick  was  coming  toward  him.  This  last  ground  rests 
upon  the  claim  that  the  swell  caused  by  the  passing  of  the 
excursion  boat  caused  the  plaintiff  to  take  hold  of  the  rail, 
and  that  the  swaying  of  the  scow  caused  by  the  swell  was 
an  occurrence  of  so  extraordinary  and  unprecedented  a 
nature  that  the  defendant  could  not  be  expected,  in  the 
exercise  of  reasonable  care,  to  have  apprehended  it.  This 
contention  seems  to  me  to  be  unsubstantial  and  fanciful. 
Certainly  the  court  cannot  rule  as  a  matter  of  law  that  the 
swaying  or  rocking  of  the  scow  might  not  reasonably  be 
expected  to  result  from  the  passing  of  other  boats,  and  a 
jury  might  very  reasonably  conclude  that  such  an  effect 
was  naturally  to  be  expected.  Nor  does  the  fact  that  the 
accident  was  precipitated  by  the  passing  of  the  excursion 
boat  relieve  the  defendant  from  liability  if  it  was  caused 
by  its  neglect.  There  is  no  evidence  in  the  case  suggest- 
ing contributory  negligence  on  the  part  of  the  plaintiff. 
The  evidence  presented  a  question  of  fact  for  the  jury 
whether  the  defendant  was  negligent  in  failing  to  pro- 
mulgate rules  and  regulations  requiring  its  employees  to 
give  a  signal  or  warning  of  some  kind  on  the  approach  of 
the  derrick.  The  position  of  the  plaintiff  and  the  other 
workmen  in  the  hold  of  the  scow  while  attempting  to 
attach  the  buckets  to  the  cable  was  obviously  one  of  great 
danger  and  peril.  The  law  imposes  upon  an  employer  a 
duty  to  his  employees  of  diligence  and  care  not  only  to 
furnish  a  place  in  which  to  work,  but  appliances  and 
machinery  that  are  reasonably  safe,  and  the  employment 
of  employees  who  are  reasonably  skilled  and  careful,  but 
also,  where  reasonable  prudence  requires  it,  the  duty  to 
make  and  promulgate  rules  which,  if  faithfully  observed, 
will  give  reasonable  protection  to  the  employee.  {Knick- 
erbocker v.  General  Railway  Signal  Co.,  209  N.  Y.  404; 
McCoy  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  185  N.  Y.  276; 
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Doing  v.  N.  F,  Ontario  &  Western  Ry.  Co.,  151  N.  Y. 
579;  Abel  v.  President,  etc.,  D.  &  H.  C.  Co.  103  N.  Y. 
581;  Dana  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  92  N.  Y. 
639;  Sheehan  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  91  N.  Y. 
332,  339.)  It  is  true,  of  course,  that  the  employer  is  only 
required  to  make  rules  to  guard  against  such  accidents  as 
may  reasonably  be  foreseen,  and  is  not  required  to  exer- 
cise more  than  reasonable  care  in  determining  whether 
suchrules  are  necessary.  (Berrigan  v.  JV.  Y,  L.  E.  & 
W.  R.  R.  Co.,  131  N.  Y.  582.)  The  observance  of  this 
duty  of  prescribing  appropriate  rules  is  more  necessary 
where  the  manner  of  conducting  the  work  is  such  that 
the  danger  or  safety  of  an  employee  at  any  given  time 
depends  upon  the  way  in  which  some  other  employee  is 
engaged  at  the  same  time.  When  the  act  of  an  employee 
may  make  the  work  of  another  employee  dangerous 
which  would  be  safe  if  no  action  were  taken,  it  becomes 
the  duty  of  the  employer  to  make  such  rules  as  will 
enable  those  whose  safety  is  put  in  jeopardy  to  be  advised 
of  the  danger  so  as  to  be  able  to  avoid  it.  (Eastwood  v. 
Retsof  Mining  Co.,  $6  Hun,  91;  affirmed,  152  N.  Y.  652.) 
It  cannot  correctly  be  said  as  a  matter  of  law  that 
proper  rules  promulgated  by  the  employer  requiring  its 
employees  to  give  warning  to  those  working  in  the  hold 
of  the  scow  of  the  approach  of  the  derrick,  was  not 
required  by  reasonable  prudence  in  view  of  the  obviously 
dangerous  character  of  the  work  in  which  its  work- 
men were  engaged.  The  failure  of  the  employer  to 
adopt  any  measures  whatever  to  guard  against  the  obvious 
danger  which  arose  from  the  method  in  which  the  work 
was  conducted,  presented  a  question  of  fact  which  should 
have  been  submitted  to  the  jury.  (Knickerbocker  v. 
General  Ry.  Signal  Co.,  supra.)  Under  the  circum- 
stances disclosed  the  question  of  the  assumption  of  risk 
was  one  of  fact  to  be  determined  by  the  jury. 

The  record  under  review  shows  that  the  evidence  pre- 
sented issues  of  fact  which  should  have  been  submitted 
12 
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to  the  jury.  The  judgment  and  order  of  the  Appellate 
Division  should  be  reversed  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 

Hiscock,  Chase,  Cuddeback,  Hogan  and  Cardozo, 
JJ.,  concur;  Willard  Bartlett,  Ch.  J.,  absent. 

Judgment  and  order  reversed,  etc. 


Verne  Marion,  Respondent,  v.  B.  G.  Coon  Construction 
Company,  Appellant. 

Master  and  servant  —  negligence  —  facts  constituting  cause  of 
action  under  Employers'  Liability  Law  —  evidence  —  when  evi- 
dence is  proper  in  explanation  of  X-ray  plates. 

1.  When  any  person  in  the  service  of  an  employer  intrusted  with 
any  superintendence  is  negligent,  and  by  reason  thereof  personal 
injury  is  caused  to  an  employee  who  is  himself  in  the  exercise  of 
due  care  and  diligence  at  the  time,  a  statutory  ground  of  liability 
is  established  under  the  amendment  of  1910  to  section  200  of  the 
Labor  Law  (L.  1910,  ch.  852). 

2.  X-ray  plates  themselves  unexplained  are  not  in  all  cases  the 
only  competent  evidence  of  what  they  show.  Unexplained  by  the^ 
evidence  of  one  who  qualifies  as  an  expert  in  the  interpretation  of 
such  plates,  they  may  tend  to  mislead  rather  than  to  aid.  Hence, 
the  evidence  of  an  expert  is  proper,  if  not  essential,  in  aid  of  the 
plates. 

3.  A  proper  foundation  for  the  evidence  of  the  expert  should  be 
laid  by  the  production  of  the  plates  in  court  and  by  their  intro- 
duction in  evidence  after  competent  proof  as  to  their  accuracy. 

Marion  v.  Coon  Constitution  Co.,  157  App.  Div.  95,  affirmed. 

(Argued  October  13,  1915;  decided  November  16,  1915.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  third  judicial  department, 
entered  June  2,  1913,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 
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Riley  H.  Heath  and  Howard  Cobb  for  appellant. 
The  trial  court  erred  in  violation  of  the  substantial  rights 
of  the  defendant  in  submitting  to  the  jury  the  question  of 
whether  the  defendant  was  negligent  in  hiring  Davis,  an 
alleged  incompetent  man.  (Faieia  v.  Smith,  3  Misc. 
Eep.  255;  Lauan  v.  Hibbard,  63  111.  App.  54;  Houck  v. 
Gue,  30  Neb.  113.)  A  common-law  question  of  negli- 
gence and  one  under  the  Labor  Law  cannot  be  submitted 
to  the  jury  at  the  same  time.  If  they  can  be  then  the 
court  must  take  particular  care  to  instruct  the  jury  in  the 
different  rules  governing  its  deliberation  on  each  ques- 
tion. {Payne  v.  X.  Y,  S.  &  W.  R.  R.  Co,,  201  N.  Y. 
436;  Proctor  v.  Rock v Me  Center  Co.,  205  N.  Y.  508; 
Glynn  v.  Ar.  Y.  C.  &  H.  R.  R.  R.  Co.,  125  App.  Div. 
186;  Chernick  v.  /.  Am.  Ice  Cream  Co.,  147  App.  Div. 
767;  Clancy  v.  JV.  Y,  N.  H.  &  H.  R.  R.  Co.,  157  App. 
Div.  337;  CollelHv.  Turner,  154  App.  Div.  218;  Muench 
v.  Terry  &  Tench  Co.,  154  App.  Div.  856;  Welch  v. 
Waterbury  &  Co.,  136  App.  Div.  315.)  The  trial  court 
committed  reversible  error  in  permitting  plaintiff's  wit- 
nesses to  testify  as  to  what  they  saw  on  certain  X-ray 
pictures  when  the  proper  foundation  had  not  been  laid 
for  such  testimony.  (17  Cyc.  of  Law  &  Pro.  420;  2 
Whart.  Cr.  Ev.  [10th  ed.]  1129;  Wood's  Pr.  Ev.  L^d 
ed.]  11.) 

Ralph  S.  Kent  and  Willard  M.  Kent  for  respondent. 

Pound,  J.  This  is  an  action  to  recover  damages  for 
injuries  sustained  by  plaintiff  while  in  defendant's 
employ.  Plaintiff  was  struck  and  knocked  into  a  gorge 
by  the  fall  of  the  boom  of  a  derrick.  The  complaint 
alleges  various  acts  of  negligence  both  at  common  law 
and  under  the  Labor  Law  (§  200,  as  amended  by  Laws 
1910,  ch,  352).  At  the  close  of  the  evidence  defendant 
moved  that  the  plaintiff  be  required  to  elect  upon  what 
proposition,  either  the  common  law  or  the  statute,  the 
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case  should  go  to  the  jury.  The  court,  without  requir- 
ing an  election,  said :  "  I  will  rule  that  this  is  a  case  under 
the  statute  and  is  not  one  under  the  common  law."  To 
this  ruling  and  to  the  refusal  to  grant  the  motion  to 
require  an  election  defendant  excepted.  Although  this 
ruling,  as  such,  is  not  complained  of  by  the  defendant,  it 
may  be  observed  in  passing  that  under  the  decision  of 
this  court  in  Payne  v.  JV.  F.,  S.  &  W.  R.  R.  Co.  (201 
N.  Y.  436)  the  plaintiff  had  but  one  cause  of  action,  i.  e., 
the  negligence  of  defendant,  and  that  he  was  entitled  to 
have  that  cause  of  action  properly  submitted  to  the  jury 
on  all  grounds  of  liability  proved  by  him. 

Defendant's  contention  is  that  after  ruling  that  the 
case  was  under  the  statute  the  court  submitted  to  the 
jury  a  common-law  ground  of  liability,  viz.,  the  negli- 
gent hiring  of  Davis,  an  alleged  incompetent  fellow- 
servant  of  plaintiff,  whose  negligence  is  charged  as  a  con- 
tributing cause  of  the  injury.  This  contention  is  based 
on  a  misapprehension  of  the  instructions  of  the  trial 
court.  The  question  submitted  was,  to  quote  from  the 
charge,  "  whether  this  defendant  was  negligent  in  put- 
ting an  incompetent  mai\  to  do  the  work  "  of  operating 
the  hoisting  apparatus  of  the  derrick.  The  jury  was  thus 
instructed  to  consider,  not  the  general  hiring  of  Davis  by 
defendant,  but  the  act  of  defendant's  superintendent 
Riley,  in  putting  an  inexperienced  boy  at  the  work  of 
operating  the  hoisting  machinery  connected  with  the  der- 
rick without  giving  him  proper  instructions. 

When  any  person  in  the  service  of  the  employer  intrusted 
with  any  superintendence  is  negligent,  and  by  reason 
thereof  personal  injury  is  caused  to  an  employee  who  is 
himself  in  the  exercise  of  due  care  and  diligence  at  the 
time,  a  statutory  ground  of  liability  is  established  under 
the  amendment  of  1910  to  section  200  of  the  Labor  Law. 
The  trial  court  committed  no  error  in  submitting  this 
question  to  the  jury  as  a  question  of  liability  under  the 
statute,  nor  does  it  appear  that  defendant  was  misled  in 
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any  way  by  the  ruling  that  the  case  was  under  the 
statute. 

But  it  is  further  urged  that  error  was  committed  in 
permitting  plaintiff's  medical  witnesses  to  testify  as  to 
what  they  found  to  be  shown  by  certain  X-ray  plates  of 
plaintiff's  back.  Dr.  James  A.  Gardner  testified  to  the 
results  of  a  physical  examination  of  plaintiff  and  then 
the  following  occurred: 

44  Dr.  Gardner.  So  as  to  prove  up  what  we  had  found 
I  had  some  X-ray  pictures  taken,  a  few,  showing  these 
broken  bones,  and  on  developing  and  examining  them  we 
found  that  the  ribs  — 

"Defendant's  counsel.  Objected  to  as  incompetent, 
improper,  and  not  the  best  evidence. 

"  By  the  Court:  Did  you  take  these  pictures  ? 

"  A.  I  was  present  when  the  pictures  were  taken,  saw 
them  taken,  saw  them  developed  and  looked  at  the  plates 
immediately  after  they  were  developed. 

44  Objection  overruled.     Exception." 

The  witness  then  states  what  he  found.  Dr.  Tinker, 
under  like  objection  and  exception,  was  allowed  to  testify 
to  what  was  shown  by  the  X-ray  plates.  Dr.  Coville 
testified  without  objection  to  what  was  thus  shown. 

X-ray  plates  unexplained  are  not  in  all  cases  the  only 
competent  evidence  of  what  they  show.  Dr.  Besemer, 
called  by  the  defendant,  said:  "the  X-ray  will  truly 
reveal  to  an  expert  the  condition  of  the  spinal  column 
and  hip  joint  if  properly  applied."  Dr.  Unger,  called  by 
defendant,  said  that  to  diagnose  the  injury  he  would 
44  have  an  expert  X-ray  the  back;  to  an  expert  that  would 
disclose  the  actual  condition  of  the  bones,  joints  and  ver- 
tebra. I  wouldn't  be  able  to  tell  very  much  about  the 
back  in  this  locality  X-rayed."  In  brief,  X-ray  photo 
graphs  of  the  back  and  pelvic  region  unexplained  by  the 
evidence  of  one  who  qualifies  as  an  expert  in  the  inter- 
pretation of  such  plates,  may  tend  to  mislead  rather  than 
to  aid,  not  the  layman  alone,  but  even  a  general  prac- 
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titioner  of  medicine.  The  evidence  of  the  expert  is  proper, 
if  not  essential,  in  aid  of  the  plates.  The  defendant's  point 
as  made  on  the  trial  seems  to  go  to  the  testimony  of  the 
witnesses  as  to  what  the  plates  showed  on  the  theory  that 
the  plates  themselves  were  the  ow/y.competent  evidence 
of  the  physical  conditions  shown  thereby  and  that  it  was 
improper  for  plaintiff's  witnesses  to  tell  what  the  plates 
indicated  to  their  trained  eyes,  not  because  the  plates 
were  not  produced,  but  because  the  evidence  would  be 
incompetent  even  if  the  plates  had  been  produced.  This 
is  not  the  rule  and  if  this  is  the  point  of  defendant's 
exception  it  is  without  merit. 

But  we  may  go  further  and  assume  that  the  objection 
is  sufficiently  certain  in  form  to  raise  the  point  that 
the  witnesses  were  giving  evidence  for  which  no  proper 
foundation  had  been  laid  by  the  production  of  the  plates 
in  court  and  by  their  introduction  in  evidence  after  com- 
petent proof  as  to  their  accuracy.  We  do  not  hold  that 
it  was  incumbent  upon  the  defendant  to  demand  the 
production  of  the  plates  in  order  to  have  the  benefit 
of  this  exception.  If  the  objection  was  properly  made  no 
demand  to  produce  the  plates  was  necessary.  We  do 
not  sanction  a  ruling  of  the  trial  court  permitting  a  wit- 
ness to  give  evidence,  over  a  proper  objection,  of  what  he 
found  to  be  shown  by  X-ray  plates  not  produced  in  court 
and  not  shown  by  competent  proof  to  be  correct  repre- 
sentations of  the  portion  of  the  body  examined  by  aid  of 
the  X-rays  when  it  appears  that  the  evidence  thus 
admitted  affects  the  substantial  rights  of  the  parties. 
Such  ruling  would  be  error. 

But  the  exception  in  the  case  before  us,  construed  most 
beneficially  to  defendant,  relates  to  form  rather  than  to 
substance.  The  defendant's  physicians  testified  to  serious 
and  permanent  injuries  to  plaintiff.  There  is  not  the 
slightest  suggestion  in  the  case  that  plaintiff's  witnesses 
placed  any  reliance  on  the  X-ray  plates  except  to  con- 
firm a  diagnosis  made  independently  thereof,  the  accu- 
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racy  of  which  is  not  seriously  questioned.  Under  the 
circumstances  we  find  no  exception  affecting  the  sub- 
stantial rights  of  the  parties  in  this  case  which  calls  for  a 
reversal  of  the  judgment. 

The  judgment  of  the  Appellate  Division  should  be 
affirmed,  with  costs. 

Willard  Bartlett,  Ch.,  J.,  Chase,  Collin,  Cudde- 
back,  Cardozo  and  Seabury,  JJ.,  concur. 

Judgment  affirmed . 


Charles  W.  Martyne,  Appellant,  v.  American  Union 
Fire  Insurance  Company  of  Philadelphia, 
Defendant. 

Charles  Johnson,  Commissioner  of  Insurance  of  Penn- 
sylvania, Respondent. 

Corporations—  comity  —  attachment  —  dissolution  of  foreign 
fire  insurance  company  doing  business  in  this  state  —  statute  of 
foreign  state  that  liquidation  of  insolvent  insurance  companies 
snail  be  made  by  insurance  commissioner  of  that  state  for  bene- 
fit of  creditors  thereof  —  such  commissioner  vested  with  title  to 
property  of  company  for  that  purpose  and  attachment  will  not  be 
issued  against  property  of  company  within  this  state. 

1.  The  transaction*  of  a  corporation  of  a  foreign  state  doing  busi- 
ness in  this  state  are  dependent  upon  our  statute  law  and  generally, 
in  the  absence  of  a  statutory  rule,  upon  the  rule  of  comity.  The 
reasons  for  extending  the  rule  of  comity  between  the  states  are  con- 
stantly increasing  and  it  should  when  practicable  be  extended  and 
not  curtailed. 

2.  A  statute  of  the  state  of  Pennsylvania  provides  for  the  dissolu- 
tion of  insurance  corporations  and  that  the  liquidation  shall  be 
made  by  and  under  the  direction  of  the  insurance  commissioner, 
and  that  he  t4  shall  be  vested  by  operation  of  law  with  title  to  all 
the  property,  contracts  and  rights  of  action  of  such  corporation  as 
of  the  date  of  the  order  so  directing  him  to  liquidate. ''  That  statute, 
together  with  the  order  of  the  court  by  which  an  insurance  corpo- 
ration was  dissolved,  and  the  title  of  all  of  its  property  became 
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vested  in  the  insurance  commissioner  for  the  purpose  of  its  division 
among  the  creditors  of  such  corporation,  is  to  be  treated  as  binding 
upon  the  creditors  of  that  corporation  in  this  state. 

3.  The  statutes  of  this  state  in  regard  to  the  liquidation  and  dis- 
solution of  insurance  corporations  are  similar  and  in  substantial 
accord  with  the  statutes  of  Pennsylvania.  Under  the  principle  of 
comity  the  property  of  an  insolvent  insurance  company  organized 
in  that  state  which  is  there  being  liquidated  by  the  insurance  com- 
missioner became  impressed  with  a  trust  in  favor  of  all  its  creditors 
and  the  property  of  such  corporation  in  this  state  is  not  subject  to 
an  attachment  by  a  creditor  whereby  he  would  obtain  a  preference. 

Marty ne  v.  American  Union  Fire  Ins.  Co.,  168  App.  Div.  380, 
affirmed. 

(Argued  October  4, 1915;  decided  November  16,  1915.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  second  judicial 
department,  entered  May  14,  1915,  which  affirmed  an 
order  of  Special  Term  granting  a  motion  made  by  the 
commissioner  of  insurance  of  the  commonwealth  of 
Pennsylvania  to  set  aside  the  service  of  the  summons, 
warrant  of  attachment,  and  the  levy  and  other  acts  and 
proceedings  had  or  taken  by  the  plaintiff  in  this  action. 

The  Appellate  Division  in  the  order  granting  leave  to 
appeal  to  this  court  has  certified  that  in  its  opinion  the 
following  questions  of  law  ought  to  be  reviewed  by  the 
Court  of  Appeals,  viz. : 

"  1.  Did  a  right  of  action  to  recover  return  premiums 
accrue  to  policyholders  of  the  American  Union  Fire 
Insurance  Company  by  reason  of  its  insolvency  and  the 
proceedings  against  it  in  the  Court  of  Common  Pleas, 
Dauphin  county,  Pennsylvania,  and  if  so,  when  ? 

"2.  Did  the  dissolution  of  the  American  Union  Fire 
Insurance  Company  on  the  27th  day  of  March,  1913,  by 
reason  of  the  entry  that  day  of  a  certified  copy  of  the 
order  of  March  26th,  1913,  made  by  the  Court  of  Com- 
mon Pleas  of  Dauphin  county,  Pennsylvania,  make  it 
impossible  thereafter  for  New  York  creditors  of  the 
American  Union  Fire  Insurance  Company  to  commence 
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and  maintain  actions  against  the  American  Union  Fire 
Insurance  Company  in  the  courts  of  the  state  of  New 
York  for  the  purpose  of  pursuing  their  remedies  by 
attachment  against  property  of  said  American  Union 
Fire  Insurance  Company  found  within  the  jurisdiction  of 
the  state  of  New  York  ? 

u3.  In  view  of  the  order  made  and  entered  in  the 
Supreme  Court,  county  of  New  York,  April  12th,  1913, 
has  Charles  Johnson,  commissioner  of  insurance  of  the 
state  of  Pennsylvania,  any  standing  to  make  the  motion 
granted  by  the  order  appealed  from  i 

"  4.  Is  the  debt  due  from  the  Warsaw  Fire  Insurance 
Company  to  the  American  Union  Fire  Insurance  Com- 
pany property  subject  to  attachment  in  New  York  state 
in  an  action  of  contract  against  the  American  Union  Fire 
Insurance  Company  as  a  foreign  corporation  ? 

u5.  Should  the  court  have  granted  the  motion  herein  to 
have  the  service  of  the  summons  and  the  order  of  publi- 
cation and  the  warrant  of  attachment  herein  declared 
null  and  void  and  vacated  ? " 

The  American  Union  Fire  Insurance  Company  was 
duly  incorporated  in  the  commonwealth  of  Pennsylvania 
May  5,  1910,  and  soon  thereafter  commenced  the  busi- 
ness of  issuing  fire  insurance  policies.  It  was  duly 
authorized  to  transact  the  business  of  insurance  in  this 
state.  In  1911  it  entered  into  a  reinsurance  agreement 
with  the  Warsaw  Fire  Insurance  Company,  a  foreign 
insurance  corporation.  On  March  10,  1913,  pursuant  to 
the  laws  of  Pennsylvania  the  attorney-general  of  that 
state  on  the  application  of  the  insurance  commissioner  in 
which  application  he  alleged  that  the  American  Union 
Fire  Insurance  Company  was  insolvent  and  that  its 
further  transaction  of  business  would  be  hazardous  to  its 
policyholders,  to  its  creditors,  and  to  the  public,  obtained 
an  order  from  the  Court  of  Common  Pleas  of  Dauphin 
county,  Pennsylvania,  a  court  of  original,  general  juris- 
diction, requiring  said  company  to  show  cause  why  the 
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courts  should  not  order  the  liquidation  of  the  business  of 
said  company  and  the  dissolution  of  said  corporation.  The 
order  to  show  cause  enjoined  and  restrained  the  American 
Union  Fire  Insurance  Company,  its  officers,  agents  and 
employees,  pending  the  further  order  of  the  court  from 
transacting  any  of  the  business  of  said  company  or  dispos- 
ing of  any  of  its  property.  The  order  was  returnable  in 
said  court  on  the  22d  day  of  March,  1913,  and  was  duly 
served  on  said  corporation  March  13,  1913.  The  insur- 
ance company  filed  an  answer  submitting  itself  to  the 
order  of  the  court.  An  order  was  duly  made  in  the  pro- 
ceeding March  26,  1913,  from  which  we  quote: 

"And  it  further  appearing  to  the  Court,  after  a  full 
hearing  from  the  testimony  taken  at  said  hearuug,  that 
the  said  American  Union  Fire  Insurance  Company  is 
insolvent,  and  that  its  further  transaction  of  business 
would  be  hazardous  to  its  policyholders,  its  creditors,  and 
the  public;  It  is  hereby  ordered,  adjudged  and  decreed 
that  the  said  American  Union  Fire  Insurance  Company,  a 
corporation  chartered  and  existing  under  the  laws  of  the 
Commonwealth,  having  its  principal  office  in  the  City  of 
Philadelphia,  be  and  the  same  is  hereby  dissolved  and 
its  corporate  existence  ended,  and  the  liquidation  of  the 
business  of  said  corporation  is  hereby  ordered;  said 
liquidation  to  be  made,  by  and  under  the  direction  of 
the  Insurance  Commissioner  of  the  commonwealth  and 
in  accordance  with  the  provisions  of  the  Act  of  June  1, 
1911,  P.  L.  599.  and  it  is  further  ordered  that  said  dis- 
solution of  said  corporation  shall  take  effect  upon  the 
entiy  of  a  certified  copy  of  this  order  in  the  office  of  the 
prothonotary  of  the  County  of  Philadelphia. v 

A  certified  copy  of  such  order  was  entered  in  the  office 
of  the  prothonotary  of  the  county  of  Philadelphia  March 
27,  1913,  at  10:05  a.  m. 

Prior  to  the  dissolution  of  the  American  Union  Fire 
Insurance  Company  there  was  due  and  owing  from  it  to 
the  Warsaw  Fire  Insurance  Company  for  premiums  upon 
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the  business  reinsured  by  said  Warsaw  Company  a  balance 
of  upwards  of  #tfo,ooo. 

As  a  result  of  the  dissolution  of  the  American  Union 
Fire  Insurance  Company  all  the  policies  of  fire  insurance 
issued  by  said  company  which  were  theretofore  in  effect 
were  canceled  by  operation  of  law,  and  under  and  pursu- 
ant to  said  agreement  with  said  Warsaw  Company  a 
large  sum  of  money  became  due  froin  said  Warsaw  Com- 
pany to  the  commissioner  of  insurance  of  Pennsylvania 
for  return  premiums  upon  policies  reinsured  by  the  War- 
saw Company,  making  the  Warsaw  Company  the  debtor 
of  the  American  Union  Fire  Insurance  Company  in  a 
substantial  amount. 

Subsequent  to  March  27  the  plaintiff  in  this  action 
obtained  from  a  large  number  of  persons  holding  insur- 
ance policies  written  by  said  American  Union  Fire 
Insurance  Company  an  assignment  of  their  several  claims 
for  return  premiums  on  the  policies  so  canceled  by  the 
American  Union  Fire  Insurance  Company's  dissolution. 
The  total  amount  of  the  claims  so  assigned  to  the  plaintiff 
in  this  action  is  $2,782.24. 

This  action  was  commenced  and  on  April  5,  1913,  a 
warrant  of  attachment  was  obtained  in  the  action  and  a 
levy  was  made  thereunder  on  the  indebtedness  due  from 
the  Warsaw  Company  to  said  commissioner  of  insurance. 
On  April  12,  1913,  the  New  York  superintendent  of  insur- 
ance was  on  his  application  appointed  liquidator  of  the 
American  Union  Company  under  section  (58  of  the  Insur- 
ance Law  of  this  state. 

On  November  7,  1914,  the  commissioner  of  insurance  of 
Pennsylvania  appeared  specially  in  this  action  to  have  the 
service  of  the  summons,  attachment  and  levy,  and  all 
other  proceedings  in  this  action  set  aside  and  declared 
null  and  void.  The  motion  was  granted  at  the  Special 
Term,  and  on  appeal  therefrom  to  the  Appellate  Division 
the  order  was  unanimously  affirmed.  It  is  from  such 
order  of  affirmance  that  the  appeal  is  taken  to  this  court. 
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Edward  Sandford  and  Wharton  Poor  for  appellant. 
Dissolution  of  the  American  Union  Company  by  the 
Pennsylvania  court's  decree  could  not  prevent  the  com- 
mencement and  prosecution  of  actions  in  the  state  courts 
of  New  York  quasi  in  rem  against  property  of  the  Ameri- 
can Union  Company  in  New  York.  (Hibernia  Nat.  Bank 
v.  Lacombe,  84 N.  Y.  367;  Hammond  v.  Nat.  Life  Assn., 
58  App.  Div.  453;  Wulff  v.  Roseville  Trust  Co.,  164  App. 
Div.  399;  Pmnot/erv.  Neff,  95  U.  S.  714.)  Title  to  prop- 
erty of  the  American  Union  Company  located  in  New 
York  did  not  vest  in  the  Pennsylvania  commissioner  of 
insurance  by  virtue  of  the  dissolution  proceedings  in  Penn- 
sylvania. Neither  the  decree  of  the  Pennsylvania  court 
nor  the  statute  of  Pennsylvania  under  which  it  was  made 
purports  to  transfer  property  outside  the  state  of  Penn- 
sylvania. (Ewen  v.  Thompson-Starrett  Co.,  208  N.  Y, 
245;  Am.  Banana  Co.  v.  United  Fruit  Co.,  213  U.  S. 
347;  Wallace  v.  United  El.  Co.,  211  Penn.  St.  473; 
Barth  v.  Backus,  140  N.  Y.  230;  Matter  of  Hoisted, 
42  App.  Div.  101;  Warner  v.  Jaffray,  96  N.  Y.  248; 
Deering  v.  McKinnon  Co.,  165  N.  Y.  78;  Willitts  v. 
Waite,  25  N.  Y.  577;  Security  Trust  Co.  v.  Dodd,  Mead 
Co.,  173  U.  S.  624.)  The  debt  of  the  Warsaw  Fire 
Insurance  Company  to  the  American  Union  Fire  Insur- 
ance Company  is  and  was  property  of  the  American 
Union  Fire  Insurance  Company  in  the  state  of  New  York 
at  the  time  it  was  attached  in  this  case  and  was,  there- 
fore, subject  to  the  levy  made  upon  it.  {Morgan  v.  M. 
B.  Life  Ins.  Co.,  189  N.  Y.  447;  L.  &  N.  R.  R.  Co.  v. 
Deer,  200  U.  S.  176;  Harris  v.  Balk,  198  U,  S.  215;  N. 
E.  M.  Life  Ins.  Co.  v.  Woodworth,  111  U.  S.  138;  India 
Rubber  Co.  v.  Katz,  65  App.  Div.  349;  Martine  v.  Int. 
Life  Ins.  Soc.,  53  N.  Y.  339;  Ijancaster  v.  Spotswood, 
41  Misc.  Rep.  19;  86  App.  Div.  627;  Flynn  v.  White  & 
White  Silver  Co.,  Ltd.,  122  App.  Div.  780;  Lockwood 
v.  U.  S.  Steel  Co.,  209  N.  Y.  375.)  The  Pennsylvania 
commissioner  of  insurance  has  no  standing,  either  in  his 
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official  capacity  or  as  Pennsylvania  receiver  of  the  Ameri- 
can Union  Company,  to  make  any  motion  in  any  action 
against  that  company  in  any  New  York  court.  (Piatt  v. 
N.  Y.  &  S.  B.  Ry.  Co.,  170  N.  Y.  451;  Jones  v.  Blun, 
145  N.  Y.  333;  Boynton  v.  Sprague,  100  App.  Div.  443; 
Whittlesey  v.  Frantz,  74  N.  Y.  456;  Tyler  v.  Willis,  33 
Barb.  327;  Hobart  v.  Frost,  5  Duer,  672;  Baker  v. 
Brundage,  79  Him,  382;  Battershall  v.  Davis,  31  Barb. 
323;  Matter  of  Waite,  99  N.  Y.  483.) 

James  E.  Finegan  for  respondent.  The  dissolution  of 
the  American  Union  Fire  Insurance  Company  on  March 
27,  1913,  upon  the  due  entry  of  the  said  order  of  March 
26,  1913,  made  it  impossible  for  the  plaintiff  thereafter 
to  sue  the  American  Union  in  the  state  of  New  York,  or 
to  levy  the  alleged  attachment  herein  sought  to  be 
vacated  of  record.  (Vanderpoel  v.  Gorman,  140  N.  Y. 
563;  Wulff  v.  Roseville  Trust  Co.,  164  App.  Div.  399; 
Blake  v.  McClung,  172  U.  S.  239;  People  v.  Granite 
Provident  Assn.,  41  App.  Div.  257;  161  N.  Y.  492; 
Relfe  v.  Bundle,  103  U.  S.  222;  Supreme  Council  of  the 
Royal  Arcanum  v.  Green,  237  U.  S.  531;  Mummav. 
Potomac  Co.,  8  Pet.  281;  Sturges  v.  Vanderbilt,  73  N.  Y. 
384;  People  v.  Life  Ins.  Co.,  106  N.  Y.  619;  Rodgers  v. 
Ins.  Co.,  148  N.  Y.  34;  Sinnottv.  Hanan,  156  App.  Div. 
323;  Matter  of  Stewart,  39  Misc.  Rep.  275.)  The  com- 
missioner of  insurance  of  the  commonwealth  of  Penn- 
sylvania had  a  legal  right  to  appear  specially  in  this 
action  and  to  make  the  motion  which  he  made  therein. 
(People  v.  E.  S.  Surety  Co.,  164  App.  Div.  586;  Sin- 
nott  v.  Hanan,  214  N.  Y.  454;  Mabon  v.  Ongley,  15(5 
N.  Y.  196;  Wulff  v.  Roseville  Trust  Co.,  164  App.  Div. 
399;  Logan  v.  Greenwich  Trust  Co.,  144  App.  Div. 
372;  Marx  v.  Ciancimino,  59  App.  Div.  570;  Merriam 
v.  Wood  &  Parker  Company,  19  App.  Div.  329;  Bost- 
wick  v.  Carr,  165  App.  Div.  55.)  The  court  properly 
granted  the  motion  declaring  the  alleged  service  of  sum- 
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mons,  the  order  of  publication  and  the  warrant  of  attach- 
ment herein  null  and  noid,  and  vacating  the  same  of 
record.  (Logan  v.  Greenwich  Trust  Co. ,  144  App.  Div. 
372;  Reilly  v.  Hart,  130  N.  Y.  625;  55  Him,  465; 
Mumma  v.  Potomac  Co.,  8  Pet.  281;'  Bostivick  v.  Carr, 
165  App.  Div.  55;  Northern  Bank  v.  Drury,  152  App. 
Div.  64;  Van  Horn  v.  Kittitas  County,  28  Misc.  Rep. 
333;  46  App.  Div.  623;  Rogers  Locomotive  Works  v. 
Kelly,  19  Hun,  399;  88  N.  Y.  234;  Babcock  P.  P.  Co.  v. 
Banous  &  Sherivood,  164  N.  Y.  440;  F.  &  M.  Bank  v. 
Little,  8  W.  &  S.  207;  Fraileyv.  C.  F.  Ins.  Co.,  9  Phil. 
219;  Walters  v.  W.  A.  R.  R.  Co.,  69  Fed.  Rep.  461.) 

Chase,  J.  This  action  is  brought  against  a  corpora- 
tion that  has  ceased  to  exist  as  such.  The  defendant 
corporation  was  dissolved  by  a  court  of  competent  juris- 
diction in  the  state  where  it  was  incorporated  and  pur- 
suant to  the  statutes  of  the  state  in  which  it  obtained  its 
corporate  life. 

Justice  Story,  in  Mumma  v.  Potomac  Company  (8 
Peters,  281,  286),  said:  "  There  is  no  pretense  to  say, 
that  a  scire  facias  can  be  maintained,  and  a  judgment 
had  thereon  against  a  dead  corporation,  any  more  than 
against  a  dead  man."  (People  v.  American  Loan  & 
Trust  Co.,  172  N.  Y.  371,  377;  Bonaffe  v.  Fowler,  7 
Paige,  576,  578.)  The  plaintiff  does  not  deny  that  the 
corporation  has  been  dissolved.  He  admits  that  as  the 
corporation  has  been  dissolved  a  judgment  in  personam 
cannot  be  obtained  against  it,  but  he  insists  that  he  is 
entitled  to  maintain  the  action  quasi  in  rem,  for  the  pur- 
pose and  only  for  the  purpose  as  a  diligent  creditor  of 
securing  to  himself,  to  the  extent  of  his  claim,  the  assets 
of  the  defunct  corporation  which  he  asserts  have  their 
situs  in  this  state. 

It  could  not  be  successfully  claimed  that  a  New  York 
creditor  could  maintain  an  action  against  the  dissolved 
corporation  for  the  purpose  of  obtaining  a  judgment  in 
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personam  in  view  of  the  many  decisions  in  this  state 
which  hold  that  such  an  action  cannot  be  maintained 
after  dissolution.  (People  v.  Knickerbocker  Life  Ins. 
Co.,  106  N.  Y.  619;  Sturges  v.  Vanderbilt,  73  N.  Y.  384; 
Matter  of  Stewart,  39  Misc.  Rep.  275;  Rodgersv.  Adriatic 
F.  Ins.  Co.,  148  N.  Y.  34.) 

The  American  Union  Fire  Insurance  Company  was 
organized  in  Pennsylvania,  and  during  the  times  men- 
tioned in  the  record  in  this  case  there  was  in  existence  in 
Pennsylvania  a  statute  approved  June  1,  1911,  which 
authorized  the  insurance  commissioner  of  Pennsylvania 
upon  the  happening  of  certain  things  or  the  existence  of 
certain  conditions  therein  specified,  to  apply  to  the  Court 
of  Common  Pleas  of  Dauphin  county  or  the  court  of  any 
county  in  which  the  principal  office  of  such  corporation  is 
located  for  the  liquidation  of  the  business  of  the  corpora- 
tion, and  that  statute  expressly  provides  that  "The 
order  of  liquidation  shall  unless  otherwise  directed  by  the 
court  provide  that  the  dissolution  of  the  corporation  shall 
take  effect  upon  the  entry  of  such  order  in  the  office  of 
the  clerk  of  the  county  wherein  such  corporation  had  its 
principal  office  for  the  transaction  of  business/'  It  also 
expressly  provides  that  the  liquidation  shall  be  made  by 
and  under  the  direction  of  the  insurance  commissioner, 
and  that  he  "shall  be  vested  by  operation  of  law  with  title 
to  all  the  property,  contracts  and  rights  of  action  of  such 
corporation  as  of  the  date  of  the  order  so  directing  him 
to  liquidate." 

The  statutes  of  this  state  in  regard  to  the  liquidation 
and  dissolution  of  insurance  corporations  are  similar  and 
in  substantial  accord  with  the  statutes  of  Pennsylvania. 
There  is  no  statute  in  this  state  that  expressly  affects  or 
interferes  with  the  right  and  duty  of  the  insurance  com- 
missioner of  Pennsylvania  to  take  possession  of  the  assets 
of  said  corporation  in  this  state  in  accordance  with  said 
statute  and  the  order  of  the  court. 

The  insurance  commissioner  of  Pennsylvania  is  a  statu- 
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tory  liquidator  and  as  such  took  the  title  to  all  of  the 
corporate  property  of  the  dissolved  corporation.  The  title 
of  foreign  statutory  assignees  is  recognized  and  enforced 
where  it  can  be  without  injustice.  (Matter  of  Watte ,  99 
N.  Y.  433;  Relfe  v.  Bundle,  103  U.  S.  222.  See  237  U.  S. 
531.) 

Counsel  for  the  parties  herein  concede  that  a  voluntary 
transfer  of  the  title  to  property  in  the  ordinary  course  of 
business  or  by  voluntary  assignment  for  the  benefit  of 
creditors  in  one  state  is  valid  and  effectual  to  transfer  the 
title  of  such  property  of  a  corporation  in  another  state  as 
against  alleged  subsequent  liens  thereon  by  attachment 
or  otherwise.  It  is  also  conceded  that  the  title  of  a 
receiver  or  assignee  to  property  obtained  by  order  of  a 
court  pursuant  to  insolvent  or  bankruptcy  laws  of  a  for- 
eign state  has  no  extraterritorial  force  or  authority  and 
will  not  be  sustained  outside  the  limits  or  boundaries  of  a 
state  as  against  a  valid  attachment  levied  upon  such  prop- 
erty. The  question  then  arises  whether  the  statutes  of 
Pennsylvania  together  with  the  order  of  the  Court  of 
Common  Pleas  of  Dauphin  county  by  which  the  corpora- 
tion was  dissolved,  and  the  title  of  all  of  its  property 
became  vested  in  the  insurance  commissioner  for  the  pur- 
pose of  its  division  among  the  creditors  of  such  corpora- 
tion shall  be  treated  as  binding  upon  the  creditors  of  such 
corporations  in  other  states  or  whether  its  effect  is  con- 
fined to  the  state  of  Pennsylvania. 

In  determining  this  question  effect  must  be  given  not 
alone  to  the  order  of  the  court  but  specially  to  the  stat- 
utes under  which  the  insurance  corporation  was  organ- 
ized and  by  which  title  to  its  property  thereafter  became 
vested  in  the  insurance  commissioner. 

The  American  Union  Fire  Insurance  Company  did 
business  here  by  consent  of  this  state  as  provided  by  our 
statutes.  In  giving  such  consent  this  state  did  not  impose 
upon  it  any  special  condition.  The  legislature  could 
doubtless  prescribe  the  terms  and  conditions  upon  which 
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a  foreign  insurance  company  can  do  business  in  this  state. 
No  statute  in  this  state,  however,  provides  that  the  assets 
of  a  foreign  corporation  in  this  state  are  subject  in  case  of 
dissolution  to  claims  of  local  creditors. 

Since  a  corporation  can  have  no  existence  aside  from 
the  law  which  creates  it,  much  of  the  statute  law  of  the 
corporate  domicile  may  be  said  to  accompany  it  into  the 
foreign  jurisdiction  and  enter  into,  influence  and  control 
its  transactions.  (Hoyt  v.  Thompson's  Exr.,  19  N.  Y. 
2#7;  Murphee  on  Foreign  Corporations,  §  5.) 

The  statutes  of  Pennsylvania  immediately  affecting 
the  existence  of  the  corporation  are  binding  upon  credit- 
ors in  New  York.  (Ellsworth  v.  St.  Louis,  A.  &  T.  H. 
R.  R.  Co.,  98  N.  Y.  553;  Relfey.  Bundle,  supra;  Matter  of 
Stewart,  39  Misc.  Rep.  275.)  Every  person  dealing  with 
the  defendant  corporation  did  so  with  knowledge  of  its 
charter  and  its  charter  rights.  In  case  of  insolvency  it 
was  at  all  times  subject  to  dissolution,  and  in  such  case 
title  to  its  property  by  virtue  of  the  statute  became  vested 
in  the  insurance  commissioner. 

We  do  not  think  that  there  is  anything  in  the  provisions 
of  section  63  of  our  Insurance  Law  to  prevent  the  recog- 
nition by  the  courts  of  this  state  of  the  title  of  the  insur- 
ance commissioner  of  Pennsylvania  as  the  statutory 
liquidator  of  the  defendant  company. 

If  the  American  Union  Fire  Association  had  been  a 
domestic  corporation  and  had  become  insolvent  and  its 
assets  had  been  taken  by  the  superintendent  of  insurance 
in  this  state  for  the  purpose  of  liquidation  and  the  corpora- 
tion had  been  dissolved,  the  plaintiff  could  not  have  sus- 
tained this  action  even  as  an  action  quasi  in  rem,  but  he 
would  have  been  compelled  to  accept  his  pro  rata  share  of 
the  assets  of  the  corporation  in  liquidation. 

The  commercial  relations  between  corporations  and  citi- 
zens of  the  different  states  are  constantly  increasing  in 
extent.  They  are  not  only  more  and  more  extended,  but 
more  and  more  intimate  and  interdependent.  The  trans- 
13 
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actions  of  a  corporation  of  a  foreign  state  doing  busi- 
ness in  this  state  are  dependent  upon  our  statute  law  and 
generally  in  the  absence  of  a  statutory  rule  upon  the  rule 
of  comity.  The  reasons  for  extending  the  rule  of  comity 
between  the  states  are  constantly  increasing.  It  should 
when  practicable  be  extended,  and  not  curtailed.  (2  Bolles 
on  Banking,  828;  Vanderpoel  v.  Gorman,  140  N.  Y.  563.) 
It  may  be  assumed  that  if  the  rule  of  comity  is  not  recog- 
nized in  this  state,  and  creditors  in  this  state  are  given 
preference  so  far  as  assets  in  this  state  formerly  belong- 
ing to  a  foreign  corporation  are  concerned,  the  legis- 
lature and  perhaps  the  courts  of  other  states  may  adopt 
a  similar  policy.  The  rule  in  this  state  seems  to  be 
so  thoroughly  established  that  the  title  of  an  assignee  or 
receiver  under  involuntary  or  bankruptcy  proceedings  in 
a  foreign  state  will  not  be  upheld  as  against  an  attach- 
ment obtained  and  served  by  a  resident  of  this  state, 
that  perhaps  it  should  not  be  changed  except  by  an  act  of 
the  legislature. 

To  hold,  however,  in  this  case  that  the  title  which 
vested  by  the  statutes  of  Pennsylvania  in  the  insurance 
superintendent  of  that  state  as  a  statutory  liquidator  does 
not  extend  tcf  property  in  this  state  as  against  an  attach- 
ing creditor  here,  would  be  to  extend  the  rule  which 
permits  a  local  creditor  to  ignore  the  laws  of  a  foreign 
state.  We  are  of  the  opinion  that  the  plaintiff  and  those 
from  whom  he  received  assignments  of  claims  against 
the  dissolved  corporation  have  no  equity  that  should 
prevent  enforcing  the  general  rule  of  comity  in  this 
case. 

The  title  of  a  foreign  statutory  liquidator  was  considered 
in  Relfe  v.  Bundle  (p.  225,  supra),  and  in  that  case  the  court 
say:  "  Relfe  is  not  an  officer  of  the  Missouri  state  court, 
but  the  person  designated  by  law  to  take  the  property  of 
any  dissolved  life  insurance  corporation  of  that  State,  and 
hold  and  dispose  of  it  in  trust  for  the  use  and  benefit  of 
creditors,  and  other  parties  interested.     The  law  which 
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clothed  him  with  this  trust  was,  in  legal  effect,  part  of  the 
charter  of  the  corporation.  He  was  the  statutory  suc- 
cessor of  the  corporation  for  the  purpose  of  winding  up 
its  affairs.  As  such  he  represents  the  corporation  at  all 
times  and  places  in  all  matters  connected  with  his  trust. 
He  is  the  trustee  of  an  express  trust,  with  all  the  rights 
which  properly  belong  to  such  a  position.  He  is  an  officer 
of  the  State,  and  as  such  represents  the  State  in  its  sov- 
ereignty while  performing  its  public  duties  connected 
with  the  winding  up  of  the  affairs  of  one  of  its  insolvent 
and  dissolved  corporations.  His  authority  does  not  come 
from  the  decree  of  the  court,  but  from  the  statute.  He 
appeared  in  Louisiana  not  by  virtue  of  any  appointment 
from  the  court,  but  as  the  statutory  successor  of  a  corpo- 
ration which  the  court  had  in  a  legitimate  way  dissolved 
and  put  out  of  existence.  He  was,  in  fact,  the  corpora- 
tion itself  for  all  the  purposes  of  winding  up  its  affairs. 
We  are  aware  that  *  *  *  a  receiver  appointed  by  a 
state  court  has  no  extraterritorial  power;  but  a  corpora- 
tion is  the  creature  of  legislation,  and  may  be  endowed 
with  such  powers  as  its  creator  sees  fit  to  give.  Neces- 
sarily it  must  act  through  agents,  and  the  State  which 
creates  it  may  say  who  those  agents  shall  be.  One  may 
be  its  representative,  when  in  active  operation,  and  in 
full  possession  of  all  its  powers,  and  another  if  it 
has  forfeited  its  charter  and  has  no  lawful  existence 
except  to  wind  up  its  affairs.  No  State  need  allow  the 
corporations  of  other  States  to  do  business  within  its 
jurisdiction  unless  it  chooses,  with  perhaps  the  exception 
of  commercial  corporations;  but  if  it  does,  without  limita- 
tion, express  or  implied,  the  corporation  comes  in  as  it  has 
been  created.  Every  corporation  necessarily  carries  its 
charter  wherever  it  goes,  for  that  is  the  law  of  its  exist- 
ence. It  may  be  restricted  in  the  use  of  some  of  its 
powers  while  doing  business  away  from  its  corporate 
home,  but  every  person  who  deals  with  it  everywhere  is 
bound  to  take  notice  of  the  provisions  which  have  been 
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made  in  its  charter  for  the  management  and  control  of  its 
affairs  both  in  life  and  after  dissolution." 

The  language  quoted  is  general  and  is  not  confined  to 
mutual  insurance  corporations. 

In  Wulff  v.  Roseville  Trust  Company  (164  App.  Div. 
399,  404)  it  was  held  that  the  courts  of  this  state  will  hold 
under  the  principle  of  comity  that  under  the  law  of  New 
Jersey  which  is  similar  to  the  law  of  this  state  the  prop- 
erty of  the  insolvent  bank  became  impressed  with  a  trust 
in  favor  of  all  its  creditors  and  that  the  property  of  the 
insolvent  in  this  state  is  not  subject  to  an  attachment  by 
the  assignee  of  foreign  depositors  whereby  he  would 
obtain  a  preference. 

The  court  say:  "  As  commerce  and  commercial  trans- 
actions between  the  citizens  of  the  different  States  have 
increased,  the  tendency  has  been  to  extend  the  rule  of 
comity  where  not  incompatible  with  our  own  laws  and 
with  the  rights  of  the  citizens  of  our  state.  *  *  * 
It  will  not,  I  think,  conflict  with  any  controlling  authority 
to  hold  that  by  comity  all  of  the  property  of  the  defend- 
ant became  impressed  with  a  trust  in  favor  of  its  cred- 
itors, upon  the  commissioner  of  banking  and  insurance 
taking  possession;  *  *  *  it  contravenes  no  statutory 
law,  or  public  policy,  of  this  State  to  accord  this  effect  to 
the  statutory  law  of  a  sister  State,  the  business  of  whose 
citizens  is  so  intimately  interwoven  with  that  of  our  own 
state.  *  *  *  I  am  of  opinion,  therefore,  that  we 
should  by  comity  apply  the  same  rule  that  we  apply  in 
similar  circumstances  with  respect  to  banks  and  trust 
companies  in  our  own  jurisdiction,  which  precludes  one 
creditor  from  obtaining  a  preference  by  attachment,  or 
otherwise,  after  the  superintendent  of  banks  has  taken 
charge." 

We  have  recently  held  in  Sinnott  v.  Hanan  (214  N.Y. 
454,  458)  that  where  a  statute  relates  to  and  regulates  cor- 
porate existence  and  power  it  has  extraterritorial  opera- 
tion and  effect  even  as  had  the  statute  under  which  the 
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corporation  was  created  and  which  was  a  part  of  its 
charter  and  the  law  of  its  existence. 

The  court  say:  "  The  existence  and  the  powers  of  any 
foreign  corporation  coming  into  this  state  to  do  business 
are  at  all  times  subject  to  the  law  of  its  creation  and  of 
its  domicile  and,  additionally,  to  our  laws  relating  to  it, 
and  the  terms  laid  down  by  our  legislature  as  conditions 
of  allowing  it  to  transact  business  here." 

The  cases  specially  relied  upon  by  the  appellant  are 
Hibernia  National  Bank  v.  Lacombe  (84  N.  Y.  367); 
Hammond  v.  National  Life  Insurance  Company  (58 
App.  Div.  453,  455);  Willitts  v.  Waite  (25  N.  Y.  577,  581), 
and  Kelly  v.  Crapo  (45  N.  Y.  86,  90). 

In  the  Hibernia  Nat.  Bank  case  the  commissioners 
appointed  were  simply  receivers  in  an  action  by  a 
creditor  or  auditor  of  public  accounts  and  not  persons 
designated  by  the  statute  to  take  over  the  title  of  the 
corporate  property  as  statutory  liquidators.  And  it  also 
appears  (21  Hun,  166)  that  the  action  in  New  York  was 
commenced  before  the  assets  of  the  debtor  bank  were 
delivered  to  the  commissioners  even  in  Louisiana. 

In  the  Hammond  case  the  prevailing  opinion,  from 
which  Justice  Ingraham  dissented  in  an  opinion,  does 
tend  to  sustain  appellant's  contention,  but  the  decision  of 
the  Appellate  Division  is  also  placed  upon  the  ground,  as 
stated  in  the  prevailing  opinion,  that  the  receiver  who 
made  the  motion  therein  was  appointed  in  this  state  on 
July  28,  while  the  judgment  of  the  Connecticut  court 
was  entered  July  7.  The  court  say:  "  If  the  corporation 
was  dead  on  the  7th  of  July,  1899,  so  that  no  action  could 
be  brought  against  it  in  this  state  by  the  creditor  on  the 
15th  of  July„  1899,  it  is  difficult  to  see  why  it  was  not 
also  dead  on  the  twenty-eighth  of  July  and  how  the 
court  had  any  more  jurisdiction  to  appoint  an  ancillary 
receiver  of  the  corporation  in  one  action  than  to  issue  a 
warrant  of  attachment  in  another.  For  this  reason  the 
appellant  is  not  aggrieved  by  the  denial  of  his  motion, 
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because  he  has  shown  no  title  to  the  property  of  the  cor- 
poration in  this  state  and,  therefore,  he  has  no  right  to 
ask  for  the  reversal  of  this  order." 

It  will  be  noted  that  the  corporation  was  not  dissolved 
in  an  action  in  which  statutory  liquidators  were  appointed 
pursuant  to  the  statutes  of  the  state  where  the  corpora- 
tion obtained  its  charter. 

In  the  Willitts  case,  which  related  to  an  insolvent  Ohio 
bank,  the  court  say:  "  The  Ohio  statutes  does  not  declare, 
nor  do  I  see  any  ground  upon  which  it  can  be  said,  that 
its  insolvency  and  the  consequent  transfer  of  its  property 
was,  or  should  be,  deemed  a  dissolution  of  the  corpora- 
tion. It  is  plain  to  me  that,  notwithstanding  its  insol- 
vency and  the  consequent  transfer  of  its  property,  it  con- 
tinued to  have  a  name  and  existence  as  a  corporation,  ao 
far,  at  least,  as  to  be  capable  of  being  sued  as  such." 

In  the  Kelly  case  the  defendants  claimed  as  assignees 
in  proceedings  instituted  under  the  insolvent  laws  of 
Massachusetts.  In  such  case  as  we  have  seen  and  as 
stated  in  the  opinion  in  that  case  the  rule  is  fixed  and 
settled  "  that  a  title  acquired  under  foreign  bankrupt  or 
insolvent  proceedings  will  not  prevail  against  the  rights 
of  attaching  creditors  under  the  laws  of  the  state  where 
the  property  is  actually  situated." 

The  order  should  be  affirmed,  with  costs.  The  first 
question  certified  should  not  be  answered,  the  second, 
third  and  fifth  questions  should  be  answered  in  the 
affirmative,  and  the  fourth  question  in  the  negative. 

Willard  Bartlett,  Ch.  J.,  Hiscock,  Cuddeback, 
Hog  an,  Cardozo  and  Seabury,  JJ.,  concur. 

Order  affirmed. 
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B.   F.    Sturtevant    Company,    Respondent,    v.    The 
Fireproof  Film  Company,  Appellant. 

Contract — proposal  for  doing  work  and  acceptance  thereof  by 
letter— when  contract  thus  made  not  affected  by  matter  printed 
in  small  type  at  top  or  bottom  of  office  stationery. 

1.  When  an  offer,  proposal  or  contract  is  expressed  in  clear  and 
explicit  terms,  matter  which  is  not  in  the  body  of  the  instrument 
or  referred  to  therein,  but  is  printed  in  small  type  at  the  top  or 
bottom  of  the  office  stationery  of  the  writer,  where  it  is  not  easily 
seen,  is  not  necessarily  to  be  considered  as  a  part  of  such  offer, 
proposal  or  contract,  although  the  contract  is  written  on  such 
stationery. 

2.  Where  the  question  whether  such  matter  was  part  of  an 
accepted  proposal  is  not  raised  in  the  pleadings  or  on  the  trial,  in 
which  case  it  might  have  been  presented  as  a  question  of  fact  to 
the  jury,  and  it  does  not  appear  by  inspection  that  such  printed 
matter  was  a  part  of  the  proposal,  it  is  not  ground  for  reversal  of  a 
judgment  against  a  party  first  making  such  claim  on  appeal. 

Sturtevant  Co.  v.  Fireproof  Film  Co.,  158  App.  Div.  953,  affirmed. 

(Argued  October  11,  1915;  decided  November  16,  1915.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  October  15,  1913,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

Charles  F.  Lauer  and  Adolph  J.  Rodenbeck  for  appel- 
lant. The  alleged  transaction  did  not  create  a  contract 
between  the  parties.  {Moulton  v.  Kershaw,  18  N.  W.  Eep. 
172;  Quick  v.  Wheeler,  78  N.  Y.  300;  Johnson  v.  A.  P. 
Cement  Co.,  122  App.  Div.  345;  Rapoloritz  v.  Am. 
Tobacco  Co.,  73  Him,  87;  White  v.  A.  K.  Motor  Car  Co., 
69  Misc.  Rep.  627;  Velie  Motor  Car  Co.  v.  Kopmeier  Motor 
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Co.,  194  Fed.  Rep.  324.)  Kuhn  had  no  authority  to  act 
for  defendant  in  the  acceptance  of  the  proposal.  (First 
Nat.  Bank  v.  C.  B.  C.  Water  Works  Co.,  56  Hun,  412; 
Improvement  Co.  v.  Munson,  14  Wall.  442;  Leinkauf  v. 
Lombard,  137  N.  Y.  417,  426;  Fealey  v.  Bull,  163  N.  Y. 
397;  Alexander  v.  Cauldwell,  83  N.  Y.  390;  Risley  v. 
Indianapolis  Ry.  Co.,  1  Hun,  202;  Jamison  v.  Citizens9 
Savings  Bank,  122  N.  Y.  135;  First  Nat.  Bank  v.  Ocean 
Nat.  Bank,  60  N.  Y.  274;  Mathias  v.  W.  S.  Springs 
Assn.,  48  Pac.  Rep.  624.) 

Harry  Otis  Poole  for  respondent.  There  was  no  error 
of  law  as  to  the  power  of  Kuhn  to  bind  the  appellant. 
(21  Am.  &  Eng.  Ency.  of  Law,  852,  854;  Cone  v.  Empire 
Plaid  Mills,  12  App.  Div.  314;  Phillips  v.  Campbell,  43 
N.  Y.  271;  Olcott  v.  Tioga  R.  R.  Co.,  27  N.  Y.  559; 
Pratt  v.  H.  R.  R.  Co.,  21 N.  Y.  305;  Rathbun  v,  Snotv, 
123  N.  Y.  343;  De  Oroff  v.  American  Linen  Tliread 
Co.,  21  N.  Y.  124;  Cook  on  Corp.  [6th  ed.]  2353,  2356; 
Martin  v.  N.  F.  P.  Mfg.  Co.,  122  N.  Y.  165;  Hastings 
v.  B.  L.  Ins.  Co.,  138  N.  Y.  479;  Oaks  v.  C.  W.  Co.,  143 
N.  Y.  436.)  The  point  made  by  appellant,  that  the  con- 
tract was  only  a  quotation  and  not  binding,  because  not 
approved  by  respondent's  executive  office,  is  not  well 
taken.  (French  v.  Carhart,  1N.Y.  96;  Nicollv.  Sands, 
131  N.  Y.  24;  Woolsey  v.  Funke,  121  N.  Y.  87;  Insur- 
ance Co.  v.  Dutcher,  95  U.  S.  269;  Seymour  v.  Warren, 
179  N.  Y.  6;  Tracy  v.  Albany  Exchange  Co.,  7  N.  Y. 
474.) 

Seabury,  J.  This  action  is  brought  to  recover  dam- 
ages for  the  breach  of  an  alleged  contract.  The  plaintiff 
and  defendant  are  foreign  corporations.  The  plaintiff  is 
a  designer  and  builder  of  heating  and  ventilating  and 
drying  apparatus.  The  defendant  was  engaged  in  build- 
ing a  factory  for  the  manufacture  and  sale  of  motion 
picture  films.     On  December  29th,  1911,  the  plaintiff  sub- 
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mitted  to  the  defendant  an  elaborate  "  proposal  and  speci- 
fications" which  had  been  prepared  after  consultation 
with  a  representative  of  the  defendant  for  the  perform- 
ance by  the  plaintiff  of  the  work  therein  specified.  The 
"proposal  and  specifications "  was  in  the  form  of  a  letter 
addressed  to  the  defendant  and  stated  that  "  supple- 
menting our  quotation  of  December  6th,  we  beg  to  quote 
you  upon  the  following  apparatus,  etc."  The  letter  was 
typewritten  and  describes  in  detail  the  apparatus  and  speci- 
fies the  terms,  price  and  time  of  delivery.  The  specifi- 
cations that  are  attached  to  the  letter  are  printed  although 
the  "  dimensions  and  data  "  relating  to  the  apparatus  are 
supplemented  by  typewritten  statements.  The  letter  is 
signed  "B.  F.  Sturtevant  Company,  by  J.  L.  Wil- 
liamson." Upon  the  letter  is  indorsed  the  following: 
"  Accepted:  The  Fireproof  Film  Company.  H.  Kuhn, 
Vice-President  &  Treasurer.  Date,  December  30th, 
1911."  The  plaintiff  actually  commenced  work  under 
this  alleged  contract  on  January  1st,  1912.  On  January 
5th,  1912,  the  defendant  sent  a  letter  to  the  plaintiff  which 
was  received  several  days  later  stating  that  "The  con- 
tract for  fans  that  was  signed  by  me  was  to  be  submitted 
to  the  Board  of  Directors  for  their  approval.  This  is 
what  I  omitted  to  tell  you.  So  please  hold  off  with  same 
until  I  send  it  on  to  St.  Louis  to  our  president  and  Board 
of  Directors.  I  have  no  doubt  that  they  will  accept  the 
same,  but  if  not,  I  shall  have  to  cancel  the  contract. 
Yours  very  truly,  Fireproof  Film  Company,  H.  Kuhn, 
Treasurer."  Several  letters  passed  between  the  parties 
and  on  February  10th,  1912,  the  defendant  wrote  to  the 
plaintiff:  "  We  notify  you  herewith  that  we  will  have  to 
cancel  the  contract  for  fans  for  the  Fireproof  Film  Com- 
pany. "  In  its  answer  interposed  in  this  action  the  defend- 
ant denied  that  it  entered  into  any  contract  with  the  plain- 
tiff and  alleged  ' '  that  on  December  30th,  1911,  plaintiff  and 
defendant's  Vice-President  and  Treasurer  executed  a  paper 
purporting  to  be  a  contract  between  the  plaintiff  and  the 
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defendant,  which  paper  and  alleged  contract  was  executed 
by  the  Vice-President  and  Treasurer  of  the  defendant  with- 
out the  express  or  implied  authority  of  defendant,  its  Board 
of  Directors  or  its  building  committee,  and  said  paper  and 
alleged  contract  was  subject  to  approval  by  defendant  and 
plaintiff  was  so  notified  January  5th,  1912,  and  said  paper 
purporting  to  be  an  alleged  contract  between  the  plaintiff 
and  defendant  was  finally  disapproved  and  cancelled  on 
February  10th,  1912,  by  defendant  and  never  was  in  force 
and  binding  upon  the  defendant,  and  never  constituted  a 
contract  between  the  plaintiff  and  defendant."  Upon 
the  trial  the  defendant  sought  to  defend  upon  the  ground 
that  Kuhn,  its  vice-president  and  treasurer,  was  without 
authority  to  sign  the  contract.  Satisfactory  proof  of 
Kuhn's  authority  to  act  for  the  defendant  was  presented 
and  the  court  submitted  to  the  jury  the  question  as  to 
whether  Kuhn  was  authorized  to  act  for  the  defendant. 
It  appears  from  the  letters  quoted  above  and  the  allega- 
tions of  the  defendant's  answer,  that  the  defendant  dis- 
puted its  liability  upon  the  ground  that  Kuhn  was  not  its 
authorized  agent.  Upon  this  appeal  it  still  adheres  to 
this  contention,  but  the  principal  ground  urged  for  the 
reversal  of  the  judgment  is  that  there  was  no  contract 
between  the  parties  because  at  the  bottom  of  the  first 
page  of  the  plaintiff's  office  stationery,  upon  which  the 
proposal  was  written,  appear  the  words:  "  All  agreements 
are  contingent  upon  strikes,  fire,  accidents  or  delays 
beyond  our  control.  All  prices  are  subject  to  change 
without  notice,  and  all  contracts  and  orders  taken  are 
subject  to  the  approval  of  the  executive  office  at  Hyde 
Park,  Mass."  These  sentences  are  printed  in  very  small 
type  and  the  first  typewritten  numeral  that  indicates  the 
page  number  is  typewritten  over  this  printed  matter. 
The  appellant  claims  that  the  proposal  was  given  "  sub- 
ject to  the  approval  of  the  executive  office  at  Hyde  Park, 
Mass.,"  and  that  as  there  was  no  proof  that  this  approval 
was  given  and  communicated  to  it,  there  was  no  contract. 
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It  appears  clearly  that  Williamson  had  authority  to  make 
the  contract  and  that  his  action  in  so  doing  was  ratified 
by  the  executive  office  of  the  plaintiff  at  Hyde  Park, 
Mass.  The  plaintiff  actually  commenced  to  perform  the 
work  and  continued  working  under  the  contract  until  it 
received  the  notice  of  the  defendant  that  it  had  canceled 
the  contract.  The  point  now  earnestly  insisted  upon  was 
not  litigated  upon  the  trial  and  seems  to  be  ah  after- 
thought that  occurred  to  the  defendant  when  it  failed  to 
defeat  the  plaintiff's  claim  on  the  ground  that  its  vice- 
president  and  treasurer,  Kuhn,  was  not  authorized  to 
make  the  contract  in  its  behalf.  The  claim  that  is  now 
urged  rests  entirely  upon  the  contention  that  the  clause 
4  *  all  contracts  or  orders  taken  are  subject  to  the  approval 
of  the  executive  office  at  Hyde  Park,  Mass.,"  is  to  be 
deemed  a  part  of  the  proposal.  If  this  provision  was  a 
part  of  the  proposal,  there  could  be  no  proof  of  a  contract  in 
the  absence  of  evidence  that  the  order  was  approved  and 
that  the  defendant  had  been  notified  of  that  fact.  In  view 
of  the  manner  in  which  this  provision  is  printed  upon  the 
stationery  of  the  plaintiff  it  cannot  be  held,  as  a  matter 
of  law,  that  it  was  incorporated  in  and  a  part  of  the 
proposal.  The  language  of  the  proposal  is  clear  and 
explicit,  and  this  provision,  which  is  printed  in  small 
type,  cannot  be  allowed  to  change,  alter  or  modify  it, 
unless  it  was  a  part  of  the  proposal.  It  was  not  incorpo- 
rated in  the  body  of  the  proposal  or  referred  to  in  it.  No 
suggestion  was  made,  either  in  the  pleadings  or  the 
proof,  that  it  was  a  part  of  the  proposal.  If  an  issue  had 
been  raised  upon  the  trial,  whether  it  was  a  part  of  the 
proposal,  that  issue  would  have  presented  a  question 
of  fact  to  be  determined  by  the  jury.  As  no  such 
question  was  raised  upon  the  trial,  and  as  it  does 
not  appear  from  an  inspection  of  the  proposal  that 
this  provision  was  a  part  of  it,  the  defendant  is  not 
now  in  a  position  to  secure  the  reversal  of  this  judg- 
ment upon  this  ground.     When   an  offer,  proposal  or 
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contract  is  expressed  in  clear  and  explicit  terms,  matter 
printed  in  small  type  at  the  top  or  bottom  of  the  office 
stationery  of  the  writer,  where  it  is  not  easily  seen,  which 
is  not  in  the  body  of  the  instrument  or  referred  to  therein, 
is  not  necessarily  to  be  considered  as  a  part  of  such  offer, 
proposal  or  contract.  In  Sturm  v.  Boker  (150  U.  S. 
312,  327}  it  was  said  that  "  The  contract  being  clearly 
expressed  in  writing,  the  printed  billhead  of  the  invoice 
can,  upon  no  well  settled  rule,  control,  modify,  or  alter  it." 
In  Summers  v.  Hibbard  &  Co.  (153  HI.  102,  109)  the 
court  said:  "  The  printed  words  were  not  in  the  body  of 
the  letter  or  referred  to  therein.  The  fact  that  they  were 
printed  at  the  head  of  their  letter-heads  would  not  have 
the  effect  of  preventing  appellants  from  entering  into  an 
unconditional  contract  of  sale."  In  Menz  Lumber  Com- 
pany v.  McNeeley  &  Company  (58  Wash.  223,  229)  it  was 
said  that  "  The  printed  matter  on  the  letter-heads  was 
not  referred  to  in  either  the  order  or  the  acceptance,  and 
is  not  apart  of  the  contract.  *  *  *  The  construction 
contended  for  by  the  respondent  would  make  that  which 
is  an  absolute,  unqualified  acceptance  upon  its  face,  a 
conditional  one  by  reference  to  a  letter-head  which  was 
not  referred  to  by  either  parties." 

The  other  grounds  upon  which  the  appellant  asks  a 
reversal  of  the  judgment  are  not  such  as  to  warrant 
discussion. 

I  advise  that  the  judgment  be  affirmed,  with  costs. 

Cuddeback,  Cardozo  and  Pound,  JJ.,  concur;  Collin, 
J.,  concurs  in  result;  Willard  Bartlett,  Ch.  J.,  and 
Chase,  J.,  dissent. 

Judgment  affirmed. 
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Lizzie  M.  F.  Spalijiolz,  Appellant,  v.  Mark  L.  Sheldon, 
Individually  and  as  Executor  of  James  C.  Ferguson. 
Deceased,  ^Respondent. 

Trustees — Statute  of  Limitations — action  to  recover  excessive 
fees  paid  to  testamentary  trustee  under  void  decrees  of  a  surro- 
gate— Statute  of  Limitations  does  not  run  in  favor  of  trustee 
until  after  his  discharge  —  when  such  action  in  absence  of 
charges  of  fraud  cannot  be  maintained. 

1.  While  an  express  trust  subsists  and  has  not  been  openly 
renounced,  the  Statute  of  Limitations  does  not  run  in  favor  of 
a  trustee,  but  after  the  trust  relation  is  at  an  end,  and  the  trustee 
has  yielded  the  estate  to  a  successor,  the  rule  is  different.  The 
running  of  the  statute  then  begins  and  only  actual  or  intentional 
fraud  will  be  effective  to  suspend  it. 

2.  Defendant,  as  executor,  made  yearly  accountings  in  the  Surro- 
gate's Court  up  to  the  time  of  his  resignation,  when,  by  direction 
of  the  surrogate,  he  transferred  the  estate  to  the  general  guardians 
of  the  plaintiff,  then  an  infant,  and  was  discharged  from  all  lia- 
bility and  duty  on  account  of  the  estate.  More  than  seventeen 
years  after  the  first  accounting  and  more  than  ten  years  after  the 
last  one,  this  action  was  brought  to  vacate  the  decrees  of  the  surro- 
gate and  reclaim  excessive  payments  for  commissions,  costs  and 
allowances.  Held,  that  this  is  not  an  action  on  the  ground  of 
fraud  within  the  meaning  of  the  statute  (Code  Civ.  Pro.  §  382);  that 
there  was  no  fraud  in  the  procurement  of  the  decrees,  even  if  void 
because  beyond  the  jurisdiction  of  the  surrogate,  nor  in  the  reten- 
tion of  the  excessive  payments  under  the  decrees,  and,  hence, 
whether  the  period  of  limitation  be  six  or  ten  years,  the  cauye  of 
action  is  barred. 

Spallholz  v.  87i&ldon,  158  App.  Div.  367,  affirmed. 

(Argued  October  12,  1915;  decided  November  16.  1915.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  third  judicial  department, 
entered  October  9,  1913,  affirming  a  judgment  in  favor  of 
defendant  entered  upon  a  dismissal  of  the  complaint  by 
the  court  on  trial  at  Special  Term. 
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The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

Robert  E.  Whalen  for  appellant.  The  evidence  estab- 
lishes constructive  fraud  on  defendant's  part.  (23  Cyc. 
of  Law  &  Pro.  1022;  Warren  v.  Union  Bank,  157 
N.  Y.  259;  Pom.  Eq.  Juris.  [3d  -ed.]  §  956;  Butler  v. 
Prentiss,  158  N.  Y.  49;  Smith  v.  Howlett,  29  App.  Div. 
182;  Rosevearx.  Sullivan,  47  App.  Div.  421;  Fisher  v. 
Bishop,  108  N.  Y.  25;  Sheehan  v.  Erbe,  77  App.  Div. 
176.)  This  action  is  not  barred  by  the  Statute  of  Limita- 
tions. (Bosley  v.  Nat.  Machine  Co.,  123  N.  Y.  550; 
Yeoman  v.  Townshend,  74  Hun,  625;  Smith  v.  Hamilton, 
43  App.  Div.  17;  Lammer  v.  Stoddard,  103  N.  Y.  672; 
Price  v.  Mulford,  107  N.  Y.  309;  Finnegan  v.  McOuffog, 
139  App.  Div.  899;  203  N.  Y.  342;  Seitz  v.  Seitz,  59  App. 
Div.  150;  Ulman  v.  Eq.  L.  Assur.  Society,  161  App. 
Div.  708.) 

William  J.  Roche  and  James  Gibson,  Jr.,  for  respond- 
ent. The  Statute  of  Limitations  has  run  against  the 
alleged  cause  of  action.  (O'Donohue  v.  Smith,  130  App. 
Div.  214;  Oilmore  v.  Ham,  142  N.  Y.  1;  Costellov.  Cos- 
tello,  152  App.  Div.  280;  Hyland  v.  N.  Y.  C.  &  H.  R. 
R.  R.  Co.,  24  App.  Div.  417;  Preusse  v.  Childwood,  etc., 
Co.,  134  App.  Div.  383;  Matter  of  Hawley,  100  N.  Y. 
206;  Laufer  v.  Sayles,  5  App.  Div.  582;  Miller  v.  Wood, 
41  Hun,  600;  116  N.  Y.  351;  Badger  v.  Badger,  2  Wall. 
95;  Bartine  v.  Varian,  1  Edw.  Ch.  343;  Erickspn  v. 
Quinn,  3  Lans.  299;  Mayne  v.  Qriswold,  3  Sandf.  363; 
Smith  v.  Nelson,  62  N.  Y.  288.)  The  fact  that  an  admin- 
istrator illegally  procured  an  allowance  in  his  favor  is  not 
a  ground  for  equitable  relief  if  he  committed  no  fraud. 
(Jones  v.  Brinker,  20  Mo.  87;  Whittlesey  v.  Dorset,  23 
Mo.  336;  Ingraham  v.  International  Salt  Co.,  114  App. 
Div.  791;  Finnegan  v.  McGuffog,  203  N.  Y.  342;  Smith 
v.  Hamilton,  43  App.  Div.  17;  Yeoman  v.  Townsend,  74 
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Hun,  625;  Hart  v.  Ooadby,  72  Misc.  Rep.  232;  Cahillv. 
Seitz,  93  App.  Div.  105;  Olmstead  v.  Dodd,  144  App. 
Div.  809.) 

Cardozo,  J.  James  C.  Ferguson,  who  died  in  1891, 
made  his  daughter,  the  plaintiff,  the  owner  of  his  residu- 
ary estate,  and  appointed  the  defendant  executor  of  his 
will.  The  defendant  made  yearly  accountings  in  the 
Surrogate's  Court  until  1899.  In  that  year  he  resigned; 
the  surrogate  directed  him  to  transfer  the  estate  to  the 
general  guardians  of  the  plaintiff,  then  an  infant,  and  to 
administrators  with  the  will  annexed;  and  in  March, 
1899,  upon  proof  that  this  transfer  had  been  made,  he 
was  "discharged  of  and  from  all  liability  and  duty  on 
account  of  said  estate."  In  1906  the  plaintiff  became  of 
of  age.  She  learned  in  March,  1909,  that  excessive  com- 
missions, costs  and  allowances  had  been  awarded  to  the 
executor  upon  his  yearly  accountings.  The  commissions 
had  been  computed  at  excessive  rates.  The  costs  which 
in  the  absence  of  a  contest  should  have  been  limited  to 
twenty-five  dollars  (Code  Civ.  Pro.  §  2561,  now  §  2746) 
had  been  fixed  at  sums  varying  from  fifty  to  sixty  dol- 
lars. In  some  instances  there  was  an  additional  allow- 
ance of  a  hundred  dollars  for  the  care  and  management 
of  the  investments  of  the  estate.  There  were  no  trusts 
in  the  will,  but  the*  defendant  seems  to  have  acted  as  a 
trustee.  He  took  charge,  it  is  said,  of  the  farm,  and  gave 
other  services  that  had  no  relation  to  his  duty  as  executor. 
The  excess  of  commissions  amounted  in  all  the  years 
to  $272.53;  the  excess  of  costs  and  allowances  to  $830. 
The  defendant,  who  is  not  a  lawyer,  made  up  his  own 
accounts  and  asked  the  surrogate  to  fix  his  commissions 
and  allowances.  He  took  what  was  awarded  to  him 
without  suspicion  of  wrong.  The  court  has  found  that 
he  "received  the. commissions  and  allowances  thus  made 
in  good  faith; "  that  he  received  them  with  the  knowledge 
and  consent  of  the  general  guardians,  who  were  his  sue- 
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cessors  in  the  trust;  and  that  "  there  is  no  proof  of  any- 
wrongful  intent  or  dishonest  purpose. "  Indeed,  there  was 
an  express  disavowal  by  the  plaintiff's  counsel  of  any 
claim  of  actual  fraud.  In  June,  1909,  more  than  seven- 
teen years  after  the  first  accounting  and  more  than  ten 
years  after  the  last  one,  the  plaintiff  brought  this  action 
to  vacate  the  decrees  of  the  surrogate  and  reclaim  the 
excessive  payments. 

We  think  the  action  is  barred  by  the  Statute  of  Limita- 
tions. The  plaintiff  insists  that  the  action  is  one  u  to  pro- 
cure a  judgment,  other  than  for  a  sum  of  money,  on  the 
ground  of  fraud,  in  a  case  which  on  the  thirty-first  day 
of  December,  1846,  was  cognizable  by  the  Court  of  Chan- 
cery," and  hence  that  the  cause  of  action  is  not  deemed 
to  have  accrued  until  the  discovery  by  the  plaintiff  of 
the  facts  constituting  the  fraud  (Code  Civ.  Pro.  §  382, 
subd.  5).  This  is  not  an  action  on  the  ground  of  fraud 
within  the  meaning  of  that  section.  The  defendant  acted 
in  good  faith;  and  if  the  decrees  are  void  in  respect  of  the 
illegal  provisions,  they  are  void,  not  because  they  were 
procured  by  fraud,  but  only  for  the  reason  and  to  the 
extent  that  they  were  beyond  the  surrogate's  jurisdiction. 
We  do  not  need  to  determine  whether  in  such  a  situation 
the  intervention  of  a  court  of  equity  is  necessary  to  set  the 
decrees  aside.  It  is  enough  for  our  present  purpose  that 
if  the  power  of  equity  is  to  be  exerted,  it  is  not  the  pres- 
ence of  a  fraud  that  has  called  the  power  into  play.  That 
equitable  relief  is  necessary  does  not  of  itself  suspend 
the  running  of  the  statute.  The  ground  of  the  relief  is 
the  decisive  consideration  (Carr  v.  Thompson,  87  N.  Y. 
160). 

If  there  was  no  fraud  in  the  procurement  of  the  decrees, 
the  question  remains  whether  there  was  fraud  in  the 
retention  of  the  excessive  payments  under  the  decrees. 
The  defehdant  is  no  longer  chargeable  as  the  trustee  of 
an  express  or  subsisting  trust.  He  ceased  to  be  executor 
in  1899;  his  letters  were  revoked;  and  the  estate  was 
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transferred  to  his  success  ors  (Code  Civ.  Pro.  §  2690,  now 
§  2573).  All  this  was  done  with  the  knowledge  of  the 
plaintiff.  From  that  time  the  only  trustees  of  a  subsisting 
trust  have  been  the  general  guardians  and  the  adminis- 
trators with  the  will  annexed.  While  an  express  trust 
subsists  and  has  not  been  openly  renounced,  the  Statute 
of  Limitations  does  not  run  in  favor  of  the  trustee  (Kane 
v.  Bloodgood,  7  Johns.  Ch.  90;  hammer  v.  Stoddard, 
103  N.  Y.  672).  But  after  the  trust  relation  is  at  an  end, 
and  the  trustee  has  yielded  the  estate  to  a  successor,  the 
rule  is  different  {Clarke  v.  Boorman's  Exrs.,  18  Wall. 
493,  509;  Gilmore  v.  Ham,  142  N.  Y.  1, 10).  The  running 
of  the  statute  then  begins,  and  only  actual  or  intentional 
fraud  will  be  effective  to  suspend  it  (Clarke  v.  Boor- 
man's  Exrs.,  supra;  Olmstead  v.  Dodd,  144  App.  Div. 
809,  810;  Finnegan  v.  McGuffog,  139  App.  Div.  899,  900; 
203  N.  Y.  342;  Glover  v.  Nat.  Bank  of  Commerce,  156 
App.  Div.  247,  256;  Carr  v.  Thompson,  87  N.  Y.  160). 
That  the  defendant  was  guilty  of  such  fraud  there  is  no 
claim.  Whether  the  period  of  limitation  be  six  or  ten 
years,  the  cause  of  action  has  been  barred. 

The  judgment  should  be  affirmed,  with  costs. 

Willard  Bartlett,  Ch.  J.,  Chase,  Collin,  Cudde- 
back,  Seabury  and  Pound,  JJ.,  concur. 

Judgment  affirmed. 


Albert   Pierce,    Appellant,  v.  Atlantic,   Gulf  and 
Pacific  Company,  Eespondent. 

Master  and  servant  —  negligence  —  when  jury  might  have 
found  that  injury  of  plaintiff  was  due  to  negligent  construction 
of  machinery  furnished  by  defendant,  trial  court  should  not  set 
aside  verdict  for  plaintiff  —  when  verdict  cannot  be  reinstated 
upon  reversal  of  judgment  dismissing  complaint. 

1.  On  examination  of  the  evidence  in  an  action  by  a  servant 
against  a  master  for  injuries  sustained  in  the  course  of  the  employ- 
ment, held,  that  the  jury  might  reasonably  have  found  that  the 
14 
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injury  was  due  to  the  negligent  construction  or  condition  of  the 
machinery  furnished  by  defendant. 

2.  The  trial  court  reserved  decision  upon  a  motion  to  dismiss  and 
thereafter  by  its  order  dismissed  the  complaint  and  further  set 
aside  the  verdict  "  upon  the  sole  ground  that  the  complaint  of  the 
plaintiff  is  dismissed,  and  as  to  every  other  ground  said  motion  to 
set  aside  the  verdict  and  for  a  new  trial  is  hereby  denied."  Held, 
that  it  appears  from  the  course  of  the  trial  that  the  verdict  may 
have  been  based  upon  a  violation  of  section  18  of  the  Labor  Law 
(Cons.  Laws,  ch.  31)  and  the  facts  are  such  that  the  plaintiff  could 
not  properly  invoke  that  statute;  hence  the  verdict  cannot  be 
reinstated  by  this  court  upon  reversal. 

Pierce  v.  Atlantic,  Gulf  &  Pacific  Co.,  159  App.  Div.  258,  reversed. 

(Argued  October  14,  1915;  decided  November  16,  1915.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  third  judicial  department, 
entered  November  28,  1913,  affirming  a  judgment  in 
favor  of  defendant  entered  upon  a  dismissal  of  the  com- 
plaint by  the  court  at  a  Trial  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

Edgar  T.  Brackett  and  Harold  H.  Corbin  for  appel- 
lant. The  trial  court  erred  in  holding  that  section  18  of 
the  Labor  Law  was  not  applicable  for  the  reason  that 
the  plaintiff  was  not  employed  in  erecting,  repairing  or 
altering  a  structure,  and  the  defendant  did  not  furnish 
the  derrick  for  the  performance  of  such  labor.  (Walters 
v.  Fuller  Co.,  74  App.  Div.  388;  Stevens  v.  Stanton 
Construction  Co.,  153  App.  Div.  82;  Muench  v.  Con- 
tracting Co.,  155  App.  Div.  409;  Pedersen  v.  Railroad 
Co.,  229  U.  S.  146;  Colasurdo  v.  Railroad  Co.,  188 
Fed.  Rep.  832;  Zikos  v.  Navigation  Co.,  178  Fed.  Rep. 
893;  Caddy  v.  Interborough  R.  T.  Co.,  125  App. 
Div.  681;  195  N.  Y.  415;  Amientiv.  Brooklyn  Union 
Oas  Co.,  157  App.  Div.  276;  Madden  v.  Hughes,  104 
App.  Div.  101.)  The  defendant  is  liable  at  common 
law  irrespective  of  the  Labor  Law  and  the  complaint 
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was  improperly  dismissed.  (Rilet  v.  McNulty,  115 
App.  Div.  650;  Hoggblad  v.  R.  R.  Co.,  117  App.  Div. 
838;  Armenti  v.  Gas  Co.,  142  N.  Y.  Supp.  420; 
Schultes  v.  Waterbury  Co.,  152  App.  Div.  416;  Caruso 
v.  Troy  Gas  Co.,  153  App.  Div.  431.)  The  defend- 
ants negligence  in  maintaining  the  derrick,  the  mast 
of  which  did  not  stand  erect  and  caused  the  boom 
to  reverse,  was  a  proximate  cause  of  the  injury. 
(Scandell  v.  Columbia  Const.  Co.,  50  App.  Div.  512; 
Ring  v.  City  of  Cohoes,  77  N.  Y.  83;  Sweet  v.  Perkins, 
196  N.  Y.  482;  Walters  v.  Fuller  Co.,  74  App.  Div.  388; 
Chiavaroli  v.  Union  Bag  &  Paper  Co.,  131  App.  Div. 
372;  Stringham  v.  Stewart,  100  N.  Y.  516;  Johansen  v. 
Eastman's  Co.,  44  App.  Div.  270;  168  N.  Y.  648;  Deegan 
v.  Gutta  Percha  Co.,  131  App.  Div.  101;  Leeds  v.  N.  Y. 
Telephone  Co.,  178  N.  Y.  118;  Hartman  v.  Envelope 
Co.,  71  Misc.  Rep.  30;  Finkle  v.  Bolton  Landing  Lum- 
ber Co.,  148  App.  Div.  500;  Rossiter  v.  Peter  Cooper, 
etc.,  Co.,  140  N.  Y.  Supp.  296.)  If  the  defendant's  neg- 
ligence and  the  plaintiff's  contributory  negligence  and 
assumption  of  risk  were  questions  for  the  jury,  then  it 
follows  that  the  verdict  rendered  by  the  jury  should  be 
reinstated  or  saved  for  the  plaintiff.  (Kozak  v.  Erie 
R.  R.  Co.,  135  App.  Div.  726;  202  N.  Y.  534;  Antes  v. 
Watkins,  112  App.  Div.  860;  Levy  v.  Grove  Mills  Paper 
Co.,  80  App.  Div.  384;  Niemoller  v.  Buncombe,  59  App. 
Div.  614;  Sullivan  v.  Metropolitan  St.  Ry.  Co.,  37  App. 
Div.  491;  Dochtermann  V.  &  E.  Co.  v.  Fiss,  Doerr  & 
Carroll  Co.,  154  App.  Div.  162;  208  N.  Y.  577;  Fambo- 
rille  v.  Atlantic,  Gulf  &  Pacific  Co.,  155  App.  Div.  833; 
213  N.  Y.  667;  Caruso  v.  Troy  Gas  Co.,  153  App.  Div. 
431;  209  N.  Y.  510.) 

Charles  Irving  Oliver  for  respondent.  Section  18  of 
the  Labor  Law  does  not  apply  to  this  case.  (Bohnhoff  v. 
Fischer,  149  App.  Div.  747;  Schapp  v.  Bloomer.  181 
N.  Y.  125;  Gombertv.  McKay,  201  N.  Y.  27;  Grady  v. 
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National  C.  &  C.  Co.,  .153  App.  Div.  401;  Marion  v. 
Coon  Cons.  Co.,  157  App.  Div.  95.)  There  was  no  evi- 
dence of  negligence  on  the  part  of  the  defendant.  (Mane 
v.  Erie  R.  R.  Co.,  198  N.  Y.  227;  Nash  v.  Crane,  141 
App.  Div.  665;  Kearney  v.  Hanlien,  149  App.  Div.  524; 
Stewart  v.Hinckle  Iron  Co.,  141  App.  Div.  225;  Mullin  v. 
Genesee  Co.,  202  N.  Y.  279;  Bovi  v.  Hess,  123  App.  Div. 
396;  Palmieri  v.  Pearson  &  Sons,  128  App.  Div.  231; 
Hammond  v.  Union  Bag  &  Paper  Co.,  136  App.  Div. 
100;  Crown  v.  Or,  140  N.  Y.  450;  White  v.  Wittemann 
Lith.  Co.,  131  N.  Y.  631.)  Plaintiff  asks  not  only  that 
the  judgment  appealed  from  be  reversed  but  that  instead 
of  ordering  a  new  trial  the  verdict  be  reinstated  and 
judgment  entered  thereon  in  his  favor.  This  cannot  be 
done.  (Benedict  v.  Arnoux,  154  N.  Y.  715;  Matter  of 
Chapman,  162  N.  Y.  456;  Dixon  v.  James,  181  N.  Y. 
129;  Tine  v.  Lehigh  Valley  R.  R.  Co.,  22  App.  Div.  588; 
Russell  v.  Rhinehart,  137  App.  Div.  843;  Burns  v.  N.  Y. 
&  L.  I.  R.  T.  Co.,  139  App.  Div.  145;  Paltey  v.  Eagan, 
200  N.  Y.  83;  Bonnette  v.  Molloy,  153  App.  Div.  73; 
Azzarra  v.  N.  E.  R.  R.  Co.,  134  App.  Div.  167;  Brana- 
gan  v.  L.  I.  R.  C.  Co.,  28  App.  Div.  461;  Miller  v.  King, 
32  App.  Div.  389;  Kalfur  v.  Broadivay  R.  R.  Co.,  34 
App.  Div.  267;  Belter  v.  Levy,  6$  Misc.  Rep.  182;  Mid. 
lady  v.  Brooklyn  R.  R.  Co.,  65  App.  Div.  551.) 

Collin,  J.  The  action  is  by  a  servant  against  his  mas- 
ter to  recover  damages  for  personal  injuries.  The  trial 
court  dismissed  the  complaint.  We  are  to  determine 
whether  or  not  the  evidence  presented  an  issue  of  fact; 
in  reviewing  it  we  must  give  the  plaintiff  the  advantage 
of  all  the  facts  properly  presented  and  of  every  favorable 
inference  that  can  reasonably  be  drawn.  (Kraus  v. 
Birnbaum,  200  N.  Y.  130;  Pinder  v.  Brooklyn  Heights 
R.  R.  Co.,  173  N.  Y.  519.) 

The  cardinal  facts  are:  The  work  which  the  defendant 
was  prosecuting  and  in  which  the  plaintiff  was  aiding 


Pierce  v.  Atlantic,  Gulf  &  Pacific  Co.       213 

1915.]  Opinion,  per  CoiiLiN,  J.  [216  N.  Y.] 

was,  transferring  coal,  situate  about  fifty  feet  westerly 
of  a  point  of  the  barge  canal,  to  a  boat  in  the  canal. 
The  coal  was  shoveled  into  boxes,  and  as  a  box  was 
filled  it  was  attached  to  the  hook  and  cables  passing 
over  the  end  of  the  boom  of  a  derrick,  which  stood 
between  the  coal  and  the  boat,  was  raised  by  the  derrick 
to  the  height  of  about  fifteen  feet  from  the  ground,  then 
swung  by  the  derrick  to  a  point  over  the  boat  and  then 
lowered  and  emptied.  The  plaintiff,  after  he  had  helped 
fill  a  box  with  coal,  gave  the  engineer  controlling  the 
engine  supplying  the  motive  power  and  the  derrick  the 
signals  for  raising  the  box  and  swinging  the  boom  and 
box.  Upon  the  occasion  under  review,  the  plaintiff 
standing  by  the  loaded  boi  upon  the  ground  signaled  the 
engineer,  who  complied,  to  raise  it,  then  to  swing  it 
toward  the  boat,  which  the  engineer  did;  when  the  box 
had  moved  easterly  about  fifteen  feet,  the  plaintiff  turned 
his  back  toward  it  and  in  a  brief  space  of  time,  stated  as 
a  few  seconds  and  as  half  or  three-quarters  of  a  minute, 
the  boom  and  loaded  box  returned  to  where  he  stood,  the 
box  being  at  the  height  of  his  shoulders,  which  it  struck, 
causing  him  serious  injuries.  The  plaintiff  alleged  that 
the  return  of  the  box  was  caused  by  a  def ectiye  and 
unsafe  construction  or  condition  of  the  derrick  chargeable 
to  the  negligence  of  the  defendant. 

The  plaintiff  asserted  upon  the  trial  and  now  asserts 
the  liability  of  the  defendant  upon  either  the  principles  of 
the  common  law  supplemented  by  the  provisions  of  sec- 
tion 18  of  the  Labor  Law  (Cons.  Laws,  ch.  31)  or  the  prin- 
ciples of  the  common  law  only.  We  state,  without  dis- 
cussion, that  the  section  18  is  not  apposite  to  the  facts 
either  as  admitted  by  the  pleadings  or  as  proven. 

There  was,  however,  evidence  tending  to  show  the 
negligence,  at  common  law,  of  the  defendant.  The  wit- 
ness, Posar,  gave  testimony  tending  to  prove  that  the 
bull  wheel  of  the  derrick  was  not  level,  that  its  western 
side  or  margin  was  lower  than  its  eastern  side.     It  was 
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proven  that  the  mast  was  rigidly  attached,  by  means  of 
connecting  timbers,  to  the  bull  wheel  which  was  con- 
structed horizontally  around  the  base  of  the  mast;  that 
the  revolving  of  the  bull  wheel,  by  means  of  a  cable  within 
its  grooved  circumference  and  proceeding  from  the  drum 
of  the  engine,  caused  the  boom,  through  the  turning  of 
the  mast  with  the  bull  wheel,  to  swing  in  the  direction  of 
its  revolution.  There  was  evidence  permitting  the  jury 
to  find  that  the  boom,  if  unopposed  by  the  motive  power, 
would,  because  of  the  slope  of  the  bull  wheel  and  the 
consequent  leaning  of  the  mast,  seek  a  state  of  rest  over 
the  lowest  part  of  the  bull  wheel,  that  is,  if  swung  to  the 
east  would,  unless  restrained,  voluntarily  return  or  drift 
to  the  west.  There  was  evidence  also  that  such  condition 
of  the  bull  wheel  and  mast  had  existed  for  a  considerable 
period  of  time,  was  known  to  the  superintendent  of  the 
defendant,  and  resulted  from  the  construction  of  the  der- 
rick or  the  manner  or  place  in  which  it  was  located.  The 
jury  might  reasonably  have  found  that  the  defendant 
was  negligent  of  its  duty  of  furnishing  to  the  plaintiff 
and  his  co-employees  and  maintaining  the  derrick  in  a 
reasonably  safe  and  proper  condition.  Whether  there 
was  any  evidence  that  the  negligence  of  the  defendant  in 
the  respect  stated,  if  found  to  exist,  was  a  cause  of  the 
injuries  to  the  plaintiff  is  a  question  difficult  to  determine. 
Inasmuch  as  we  have,  however,  decided,  though  with 
hesitation,  that  the  negligence  of  defendant,  if  found, 
might  legally  be  deemed  by  a  jury  an  efficient  cause  in 
effecting  the  injuries  to  the  plaintiff,  and  that  a  new  trial 
must  be  granted,  it  is  neither  necessary  nor  useful  that  a 
full  statement  of  our  analysis  of  the  evidence  be  made. 
Manifestly,  under  the  evidence,  the  motive  power  applied 
to  the  bull  wheel  at  the  instant  of  time  half  or  three- 
quarters  of  a  minute,  or  thereabouts,  just  prior  to  the 
striking  of  the  plaintiff  by  the  box,  was  sufficient  to  move 
the  boom  eastwardly.  Witnesses,  who  were  employees 
of  the  defendant  at  the  work,  gave  testimony  in  behalf  of 
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the  defendant  tending  to  prove  that  it  was  physically 
impossible  for  such  power  to  diminish,  or  the  steam  pro* 
ducing  it  to  become  exhausted  within  a  minute  or  several 
minutes  to  an  extent  which  would  permit  the  boom  to 
drift  westwardly,  and  that  the  return  of  the  boom,  as 
well  as  the  lowering  of  the  box,  was  caused  by  a  reversal 
of  the  motive  power  by  the  engineer.  Testimony  in 
behalf  of  the  plaintiff  tended  to  show,  however,  and  per- 
mitted the  jury  to  find,  that  the  boom  had  just  prior  to 
the  accident  drifted  back  in  a  similar  way  under  "  a  little 
steam,"  although  the  power  moving  it  eastwardly  was 
not  reversed.  The  testimony  tended  to  prove  that  the 
power,  on  the  occasion  in  question,  was  not  reversed 
or  the  steam  turned  off,  and  that  if  the  steam  was 
insufficient  the  boom  would  return  without  a  reversal  of 
the  power;  that  the  heavier  the  loaded  box  the  more 
quickly  and  rapidly  it  would  do  so;  that  this  trans- 
fer was  the  last  for  the  day;  that  if  the  engineer  did 
not  reverse  the  power  or  turn  off  the  steam,  thereby  caus- 
ing or  permitting  the  return  of  the  boom,  its  return  was 
caused  by  the  negligent  construction  or  condition  of  the 
derrick.  There  was  no  evidence  as  to  pressure  or  volume 
of  steam  at  this  time.  The  evidence  made  it  possible  for 
a  jury  to  find,  within  reason,  that  the  return  was  due 
to  the  negligent  construction  or  condition  of  the  derrick. 
The  box  would  not  have  struck  the  plaintiff  if  it  had 
not  returned,  and  if  it  had  not  been  lowered  from  its 
height  of  about  fifteen  feet.  These  acts  —  the  return  of 
the  box  and  the  lowering  of  the  box  —  concurred  in 
causing  the  injuries.  That  its  lowering  was  caused  by 
the  engineer,  for  whose  act  the  defendant  was  not  liable, 
because  he  was  a  fellow-servant  of  the  plaintiff,  is  not 
disputed.  The  return  was  chargeable  on  the  negligence 
of  the  defendant  in  case  it  was  caused  by  the  faulty  con- 
struction or  placing  of  the  derrick.  The  return  was  an 
efficient  cause  of  the  injuries,  and  if  it  came  to  pass 
through  the  negligence  of  the  defendant,  the  defendant 
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is  liable  to  the  plaintiff.  If  one  of  co-operating  causes  of 
injuries  to  a  servant  was  such  through  the  negligence  of 
the  master,  the  master,  in  the  absence  of  contributory 
negligence  on  the  part  of  the  servant  or  a  legal  defense, 
is  liable  to  the  servant  for  his  damages.  (Stringham  v. 
Stewart,  100  N.  Y.  516;  Coppins  v.  N.  Y.  C.  &  H. 
R.  R.  R.  Co.,  122  N.  Y.  557;  Sweet  v.  Perkins,  196 
N.  Y.  482.) 

Another  matter  merits  the  expression  of  our  opinion. 
At  the  close  of  the  entire  evidence  the  defendant 
requested  the  trial  court  to  dismiss  the  complaint  upon 
expressed  grounds.  The  court  reserved  the  decision  and 
required  the  submission  of  the  evidence  to  the  jury,  who 
returned  a  verdict  in  favor  of  the  plaintiff.  Thereupon 
the  court  stated  he  was  going  to  consider  the  motion  of 
the  defendant  to  dismiss  the  complaint.  The  defendant 
then  moved  upon  the  usual  grounds  to  set  aside  the  ver- 
dict and  for  a  stay,  to  which  the  court  responded:  "If  I 
deny  the  motion  you  may  have  a  stay. "  Subsequently  the 
court  by  its  order  dismissed  the  complaint,  and,  further, 
set  aside  the  verdict  "  upon  the  sole  ground  that  the  com- 
plaint of  the  plaintiff  is  dismissed,  and  as  to  every  other 
ground  said  motion  to  set  aside  the  verdict  and  for  a  uew 
trial  is  hereby  denied."  The  appellant  urges  here  that  in 
case  we  reverse  the  judgment  we  should  reinstate  ^ie 
verdict.  This  we  cannot  do.  From  the  record  and  the 
briefs  it  appears  that  the  verdict  may  have  been  based 
upon  the  finding  that  a  violation  of  section  18  of  the 
Labor  Law  constituted  the  negligence  of  defendant.  As 
already  stated,  the  facts  here  did  not  permit  the  plaintiff 
to  invoke  that  statute  and  the  verdict  cannot  lawfully 
rest  upon  a  violation  of  it 

The  judgment  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

Willard  Bartlett,  Ch.  J.,  Chase,  Cuddeback, 
Cardozo,  Seabury  and  Pound,  J  J.,  concur. 

Judgment  reversed,  etc. 
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Village    op  Carthage,  Appellant,    v.    Edward    W. 
Colligan,  Respondent. 

Villages  —  boards  of  health  —  power  of  such  boards  to  make 
ordinances  for  the  protection  of  public  health  —  where  such  an 
ordinance  does  not  prescribe  any  penalty  the  board  has  no 
power  to  impose  a  penalty  for  disobedience  thereof. 

By  section  21  of  the  Public  Health  Law  (L.  1909,  ch.  49;  Cons. 
Laws,  ch.  45)  a  village  board  of  health  has  the  power  to  make  both 
general  and  special  orders  for  the  protection  of  the  public  health. 
Under  this  statute,  where  such  an  order  was  made  which  did  not 
prescribe  any  penalty,  such  board  is  without  power,  after  the  order 
has  been  disobeyed,  to  prescribe  for  the  first  time  a  penalty  for  the 
wrong  already  done. 

Village  of  Carthage  v.  Colligan,  158  App.  Div.  793,  affirmed. 

(Submitted  October  18,  1915;  decided  November  16,  1915.) 

Appeal  from  a  judgment,  entered  December  6,  1913, 
upon  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  fourth  judicial  department,  reversing  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict 
and  directing  a  dismissal  of  the  complaint. 

■The  nature  "of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

A.  E.  Kilby  for  appellant.  It  was  not  necessary  to  fix 
the  amount  of  the  penalty  in  the  order  not  to  empty  the 
sewage.  (City  of  Poughkeepsie  v.  King,  38  App.  Div. 
610;  People  v.  Hayes,  140  N.  Y.  484.) 

Wilbur  A.  Porter  for  respondent.  The  order  of  the 
board  of  health  failed  to  provide  any  penalty  for  its  vio- 
lation. It  was,  therefore,  unenforceable.  (City  of  Buf- 
falo v.  R.  R.  Co.,  152  N.  Y.  276;  New  York  City  v. 
Hexamer,  69  N.  Y.  Supp.  198;  Hudson  v.  New  York, 
9  N.  Y.  163;  Phelps  v.  Hawley,  52  N.  Y.  23;  People  v. 
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City  of  Brooklyn,  22  Barb.  404;  State  v.  Clinton,  53 
N.  J.  L.  329;  City  of  Poughkeepsie  v.  King,  38  App.  Div. 
610;  MacNall  v.  Kales,  61  Hun,  231;  N.  F.  Fire  Dept. 
v.  Brandee,  14 Daly,  53;  Health  Dept.  v.  Knoll,  70  N.  Y. 
526.) 

Cardozo,  J.  This  is  an  action  to  recover  a  penalty 
imposed  on  the  defendant  by  the  board  of  health  of  the 
village  of  Carthage. 

The  defendant  had  a  cesspool  on  his  land,  and  emptied 
it  in  ways  offensive  to  his  neighbors.  The  board  of  health 
adopted  a  resolution  that  he  must  not  again  pump  his 
cesspool  Over  the  ground,  and  that  he  must  abate  the 
existing  nuisance,  and  the  village  attorney  was  directed 
to  draw  up  a  notice  to  that  effect.  No  penalty  was  pre- 
scribed in  the  event  of  disobedience.  The  resolution  was 
followed  by  the  service  of  a  notice  which  we  think  was 
sufficient  in  form,  and  which  warned  the  defendant  that 
he  was  forbidden  to  pump  the  contents  of  his  cesspool  upon 
the  surface  of  the  ground.  The  defendant  disobeyed  the 
order,  and  was  directed  to  show  cause  why  a  penalty 
should  not  be  imposed.  He  appeared  before  the  board;  a 
hearing  followed;  and  a  resolution  was  adopted  that  the 
amount  of  the  penalty  to  be  imposed  be  fixed  at  $50,  and 
that  it  be  paid  forthwith.  Whether  the  penalty  is  legal, 
is  the  question  to  be  determined. 

By  section  21  of  the  Public  Health  Law  (L.  1909,  ch. 
49;  Cons.  Laws,  ch.  45)  a  village  board  of  health  has  the 
power  to  make  both  general  and  special  orders  for  the  pro- 
tection of  the  public  health.  General  orders  or  regula- 
tions must  be  not  only  adopted,  but  also  published.  It  is 
conceded  that  there  are  no  general  orders  or  regulations 
applicable  to  the  defendant's  case.  Special  orders  in  indi- 
vidual cases,  not  of  general  application,  may  be  made 
without  publication,  but  must  be  served  upon  the  owner. 
The  same  statute  clothes  the  board  with  other  powers  to 
make  its  ordinances  effective.     It  "  may  issue  subpoenas, 
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compel  the  attendance  of  witnesses,  administer  oaths  to 
witnesses  and  compel  them  to  testify,  and  for  such  pur- 
poses it  shall  have  the  same  powers  as  a  justice  of  the 
peace  of  the  state  in  a  civil  action  of  which  he  has  juris- 
diction" (L.  1909,  ch.  49,  §  21).  It  may  also  "prescribe 
and  impose  penalties  for  the  violation  of  or  failure  to 
comply  with  any  of  its  orders  or  regulations,  not  exceed- 
ing one  hundred  dollars  for  a  single  violation  or  failure, 
to  be  sued  for  and  recovered  by  it  in  the  name  and  for 
the  benefit  of  the  municipality;  and  may  maintain  actions 
in  any  court  of  competent  jurisdiction  to  restrain  by 
injunction  such  violations,  or  otherwise  to  enforce  such 
orders  and  regulations." 

The  order  directed  to  the  defendant  was  not  a  general 
one.  It  was  an  order  in  an  individual  case.  It  did  not 
prescribe  any  penalty.  It  simply  announced  a  command. 
We  think  the  board  was  without  power,  after  the  order 
had  been  disobeyed,  to  prescribe  for  the  first  time  a  pen- 
alty for  a  wrong  already  done.  The  statute  is  not  man 
datory,  but  permissive.  It  does  not  require  the  board  to 
prescribe  any  penalty  whatever.  It  merely  authorizes 
the  board  to  prescribe  one.  If  the  board  had  "pre- 
scribed "  a  penalty  in  advance  of  the  offense,  it  might 
harve  "imposed"  the  penalty  after  the  offense.  Even 
then,  its  finding  that  the  offense  had  been  committed, 
would  be  subject,  of  course,  to  re-examination  by  the 
courts  (People  ex  rel.  Copcutt  v.  Bd.  of  Healthy  140 
N.  Y.  1).  We  do  not  say  that  it  was  bound,  in  advance 
of  the  event,  to  make  the  penalty  a  fixed  one  (Dillon 
Municipal  Corporations,  vol.  2,  sees.  608,  613;  City  of 
Poughkeepsie  v.  King,  38  App.  Div.  610).  Following 
the  words  of  the  statute,  it  might  prescribe  by  its  order  a . 
penalty  not  exceeding  $100;  and  then  take  heed  of  cir- 
cumstances aggravating  or  mitigating  the  offense  in 
imposing  the  penalty  up  to  the  maximum  prescribed. 
But  .the  difficulty  in  this  case  is  that  not  till  after  the 
event  did  the  board  give  notice  to  the  defendant  that  he 
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would  be  subjected  to  any  penalty  whatever.  It  is  usual 
to  authorize  boards  of  aldermen  and  other  local  bodies 
when  adopting  ordinances  to  prescribe  penalties  within 
stated  limits.  But  if  they  adopt  an  ordinance  without  a 
penalty,  they  may  not  affix  one  thereafter  so  as  to  cover 
past  offenses.  The  lack  of  power  is,  of  course,  the  same 
whether  the  ordinance  is  general  or  special.  A  different 
situation  would  be  here  if  the  legislature  had  said  that 
there  must  be  no  ordinance  without  a  penalty.  In  such 
a  case,  a  penalty,  not  exceeding  the  prescribed  maximum, 
might  automatically  attach.  But  that  is  not  the  case 
before  us.  The  board  may  abate  this  nuisance.  It  may 
enjoin  the  violation  of  its  order.  It  may  even  prescribe 
a  penalty  if  the  violation  is  continued.  But  for  past 
offenses,  there  is  no  penalty,  for  none  has  been  prescribed. 
The  judgment  should  be  affirmed,  with  costs. 

WlLLARD  BARTLETT,  Ch.  J.,  HlSCOCK,  COLLIN,  HOGAN 

and  Pound,  JJ.,  concur;  Seabury,  J.,  dissents  on  dis- 
senting opinion  of  Kruse,  P.  J.,  below. 
Judgment  affirmed. 


Charles  M.  Walrath,  Respondent,  v.  Hanover  Fire 
Insurance  Company,  Appellant. 

Pleading:  —  when  complaint  clearly  and  definitely  states  cause 
of  action  for  breach  of  an  executed  contract,  judgment  for  viola- 
tion of  an  oral  agreement,  constituting  an  executory  contract, 
will  not  be  sustained  —  error  to  permit  plaintiff  at  close  of  evi- 
dence to  amend  complaint  so  as  to  change  cause  of  action. 

1.  If  by  giving  to  the  language  of  a  complaint  as  liberal  a  con- 
struction in  plaintiff's  favor  as  it  will  reasonably  bear,  it  states  facts 
showing  that  a  remedial  wrong  of  a  civil  nature  of  some  kind  has 
been  done  him,  and  it  appears  that  some  form  and  measure  of 
judicial  redress  is  due  him,  the  complaint  states  a  cause  of  action. 
But  in  case  a  complaint  proceeds  on  a  definite,  clear  and  certain 
theory,  it  will  not  support  or  permit  of  another  theory  because  it 
contains  isolated  or  subsidiary  statements  consistent  therewith.    A 
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party  must  recover  not  only  according  to  his  proofs,  but  according 
to  his  pleadings. 

2.  Where,  in  an  action  against  a  fire  insurance  company,  the  facts 
stated  in  the  complaint  do  not,  under  liberal  rules  of  interpreta- 
tion, constitute  a  wrong  done  the  plaintiff  by  reason  of  the  failure 
of  the  defendant  to  perform  an  oral  agreement  to  insure  the  build- 
ings of  the  plaintiff,  but  establish  with  clarity  and  certainty  that 
the  defendant  did,  by  its  executed  contract,  actually  insure  the 
plaintiff  against  loss  by  the  burning  of  its  buildings,  and  attempted 
wrongfully,  and  hence,  ineffectually,  to  cancel  a  contract,  a  judg- 
ment for  plaintiff  cannot  be  sustained  upon  a  finding  that  the 
defendant  made  and  violated  an  oral  agreement  to  insure  plaintiff's 
buildings  and  deliver  the  policy  to  the  mortgagee. 

3.  Where,  at  the  close  of  the  entire  evidence  in  such  case,  the 
court  permitted  the  plaintiff,  under  the  proper  objection  and 
exception  of  the  defendant,  to  insert  in  the  complaint,  as  an  amend- 
ment, allegations  to  the  effect  that  the  defendant  agreed  to  deliver 
the  policy  of  insurance  and  had  failed  and  neglected  to  perform 
that  agreement,  such  ruling  constitutes  reversible  error.  The  com- 
plaint could  be  amended  only  at  a  time  which  would  give  the  defend- 
ant a  right  and  opportunity  to  meet  by  proof  the  allegations  made 
against  it.  Moreover,  it  was  error  to  permit  at  the  trial  an  amend- 
ment which  changed  substantially  the  claim  made  in  the  complaint. 

Walrath  v.  Hanover  Fire  Ins.  Co.,  153  App.  Div.  921,  reversed. 

(Argued  October  19,  1915;  decided  November  16,  1915.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  third  judicial  department, 
entered  November  27,  1912,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 

Frederick  B.  Campbell  and  Paul  C.  Whipp  for  appel- 
lant. The  complaint  unamended  does  not  declare  upon 
an  oral  contract  for  insurance,  but  is  limited  to  a  demand 
upon  a  written  policy  of  insurance.  (Northam  v.  D.  C. 
Mut  Ins.  Co.,  177  N.  Y.  73.)  The  amendment  of  the 
complaint  at  the  conclusion  of  the  trial  to  conform  the 
pleadings  to  the  proof  was  improperly  allowed.     (Romeyn 
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v.  Sickles,  108  N.  Y.  650;  Audley  v.  Townsend,  126 
App.  Div.  431;  Bossert  v.  Poerschke,  51  App.  Div.  381; 
Beard  v.  Tilghman,  66  Hun,  12;  Rutty  v.  Consolidated 
Fruit  Jar  Co.,  52  Hun,  492;  Bjorkegren  v.  Kirk,  53 
Misc.  Rep.  560;  Northam  v.  Dutchess  Co.  Mut.  Ins.  Co., 
177  N.  Y.  73;  Hill  v.  London  Assur.  Corp.,  26  Abb. 
[N.  C]  203;  Carroll  v.  Collins,  6  App.  Div.  106;  Law 
v.  Pemberton,  9  Misc.  Rep.  219;  Connecticut  Fire  Ins. 
Co.  v.  Kinne,  77  Mich.  231;  Roberts  v.  Germania  Fire 
Ins.  Co.,  71  Ga.  478.) 

Michael  D.  Reilly  and  William  E.  Woollard  for 
respondent.  The  complaint  was  amply  sufficient  to 
authorize  a  recovery  on  the  theory  of  an  oral  contract  to 
renew  the  previous  policy  issued  by  the  defendant. 
{Marshall  v.  R.  F.  Ins.  Co.,  78  Hun,  83;  149  N.  Y.  617; 
Manchester  v.  Guardian  Assur.  Co.,  151  N.  Y.  88; 
Northam  v.  D.  C.  Ins.  Co.,  177  N.  Y.  73;  Rochester 
Ry.  Co.  v.  Robinson,  133  N.  Y.  242;  Conaughty  v. 
Nichols,  42  N.  Y.  83;  Greentree  v.  Rosenstock,  61  N.  Y. 
583;  iVe/fe?  v.  Lightstone,  77  N.  Y.  96;  Conner  v.  Philo, 
117  App.  Div.  349;  jBooto  v.  Englert,  105  App.  Div.  284; 
Town  of  Green  Island  v.  Williams,  79  App.  Div.  260.) 

Collin,  J.  The  plaintiff  recovered  at  the  Trial  Term 
a  judgment  for  damages  sustained  by  reason  of  a  breach 
by  the  defendant  of  a  contract  to  insure  against  loss  by 
fire  buildings  of  the  plaintiff.  The  Appellate  Division 
affirmed  the  judgment.  The  appellant  asserts  that  it  is 
aggrieved  by  the  judgment,  because  the  complaint 
alleges,  it  asserts,  as  the  cause  of  action,  a  breach  by  the 
defendant  of  an  executed  contract  whereby  it  did  insure 
against  fire  the  buildings  of  the  plaintiff.  It  preserved 
throughout  the  trial  by  objections  and  exceptions  the 
right  to  urge  here  its  assertion. 

The  complaint  consists  of  twenty-two  numbered  para- 
graphs.    The  first  five  state  formal  facts.     Following 
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thereupon  are,  in  effect,  the  statements:  On  May  13, 
1905,  the  defendant,  through  its  general  agents,  Russell 
&  Son,  insured  by  a  policy  of  fire  insurance  in  the  stand- 
ard form  prescribed  by  the  laws  of  the  state,  payable 
to  one  Stedman  as  mortgagee,  for  a  term  of  three 
years,  the  buildings  of  the  plaintiff  in  expressed  amounts. 
May  14,  1908,  the  plaintiff  notified  Russall  &  Son,  he 
being  unnotified  and  ignorant  of  the  termination  of  and 
relying  upon  their  agency,  that  he  desired  the  policy 
renewed  for  a  further  term  of  three  years  and  accepted 
the  renewal  of  said  policy  from  them.  They  procured 
the  issuance  by  the  actual  general  agents  of  defendant  of 
a  policy  of  fire  insurance  numbered  378465,  in  form  like 
unto  the  policy  which  expired  May  15,  1908,  by  which 
defendant  insured  for  a  term  of  three  years  from  May  15, 
1908,  the  buildings.  The  plaintiff  at  the  time  of  taking 
said  insurance  and  since  had  an  interest,  as  owner,  in  tfye 
buildings  exceeding  the  amount  of  said  insurance.  July 
12,  1908,  and  while  said  policy  of  insurance  was  in  force, 
the  buildings  entirely  burned.  The  plaintiff  has  duly  ful- 
filled all  the  conditions  of  said  insurance  on  his  part  to  be 
performed,  except  paying  the  premium,  the  time  for 
which  was  extended.  He  duly  made  and  served  the 
proofs  of  loss  required  by  said  policy  of  insurance.  The 
interest  of  said  Stedman  in  the  property  and  in  the 
insurance  thereon  aforesaid  was  superior  to  his  interest, 
and  Stedman  transferred  to  him  prior  to  the  commence- 
ment of  the  action  the  claim  against  defendant  arising 
out  of  said  loss  on  the  policy  of  insurance  aforesaid.  Pay- 
ment of  said  loss  has  been  duly  demanded  from  the 
defendant,  but  no  part  has  been  paid.  On  May  14, 1908, 
Russell  &  Son  having  obtained  possession  of  the  policy 
of  insurance  numbered  378465  from  the  general  agents 
of  the  defendant,  sent  the  plaintiff  a  bill  for  the  premium 
and  fraudulently  and  falsely  represented  therein  that  they 
on  behalf  of  defendant  issued  the  policy  and  delivered  it  to 
Stedman.     After  May  14, 1908,  the  general  agents  notified 
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Bussell  &  Son  that  the  defendant  had  elected  to  cancel  the 
policy.  Bussell  &  Son  fraudulently  concealing  from  the 
plaintiff  and  Stedman  the  desire  of  the  defendant  to  cancel 
the  policy,  on  or  about  May  23,  1908,  surrendered  said 
policy  to  the  general  agents  and  the  defendant  on  or  about 
May  23,  1908,  wrongfully  and  unlawfully  assumed  to 
cancel  it.  The  plaintiff,  by  reason  of  his  ignorance  of 
the  termination  of  the  agency  of  Bussell  &  Son,  in 
directing  and  in  accepting  the  renewal  of  the  policy  of 
insurance  acted  and  continued  to  act,  until  after  the  loss 
by  fire,  in  reliance  upon  the  general  agency  of  Bussell  & 
Son  and  the  issuance  by  them  as  general  agents  of  the 
defendant  of  the  new  policy  numbered  378465.  Under 
the  charge  of  the  trial  court,  the  verdict  was  based  upon 
the  finding  that  the  defendant  made  and  violated  an  oral 
agreement  to  insure  the  buildings  and  deliver  the  policy 
to  the  mortgagee.  The  complaint  does  not  state  facts 
constituting  or  if  proved  establishing  such  an  agreement. 
The  rules  of  the  Code  of  Civil  Procedure  prescribing  the 
requirements  of  a  complaint  in  a  civil  action  are  simple 
and  liberal.  (§§  481,  519.)  The  right  of  a  plaintiff  to 
bring  and  recover  in  the  action  is  constituted  of  certain 
facts — the  facts  which  constitute  the  civil  wrong  he 
believed  had  been  caused  him  by  the  defendant,  and  his 
claim  for  redress.  He  must  state  in  his  complaint  plainly 
and  concisely  those  facts.  He  need  not  classify  or 
denominate  the  wrong  nor  ask  for  the  precise  relief 
which  the  law  awards  nor  confine  his  statement  to  the 
facts  which  are  essential  to  his  claim.  If  the  complaint, 
by  giving  to  the  language  of  it  as  liberal  a  construction 
in  his  favor  as  it  will  reasonably  bear,  states  facts  show- 
ing that  a  remediable  wrong  of  a  civil  nature  of  some 
kind  has  been  done  him,  and  that  some  form  and  meas- 
ure of  judicial  redress  is  due  him,  it  states  a  cause  of 
action.  (Flynn  v.  Brooklyn  City  R.  R.  ,Co.y  158  N.  Y. 
493;  Milliken  v.  Western  Union  Tel  Co.,  110  N.  Y.  403; 
Coatsworth  v.  Lehigh   Valley  Ry.  Co.,  156  N.  Y.  451; 
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Oreentree  v.  Bosenstock,  61  N.  T.  583;  Neftel  v.  Light- 
stone,  77  N.  Y.  96;  Conaughty  v.  Nichols,  42  N.  Y.  83.) 
The  language  must  state  those  facts  with  a  certainty  and 
completeness  sufficient,  under  the  rule  of  construction 
already  stated,  to  give  the  defendant  fair  and  reasonable 
information  of  the  particular  acts  constituting  the  wrong 
done  the  plaintiff  by  him,  so  as  to  enable  him  to  plead  and 
prepare  his  defense,  and  the  court  to  properly  control  and 
guide  the  trial  of  the  action. 

The  facts  stated  in  the  present  complaint  do  not,  under 
the  liberal  rules  of  interpretation,  constitute  a  wrong 
done  the  plaintiff  by  reason  of  the  failure  of  the  defend- 
ant to  perform  an  oral  agreement  to  insure  the  buildings 
of  the  plaintiff.  Those  facts  establish  with  clarity  and 
certainty  that  the  defendant  did  by  its  executed  contract 
actually  insure  the  plaintiff  against  loss  by  the  burning 
of  his  buildings,  and  attempted  wrongfully  and  unlaw- 
fully, and  hence  ineffectually,  to  cancel  the  contract.  The 
difference  between  an  executed  contract  insuring  the 
plaintiff  and  an  executory  agreement  that  it  will  insure 
him  is  manifest. 

It  is  fundamental  that  in  civil  actions  the  plaintiff 
must  recover  upon  the  facts  stated  in  his  complaint,  or 
not  at  all.  In  case  a  complaint  proceeds  on  a  definite, 
clear  and  certain  theory,  it  will  not  support  or  permit  of 
another  theory  because  it  contains  isolated  or  subsidiary 
statements  consistent  therewith.  A  party  must  recover 
not  only  according  to  his  proofs  but  according  to  his 
pleadings.  (Northam  v.  Dutchess  Co.  Mut.  Ins.  Co.,  177 
N.  Y.  73;  Canton  Brick  Co.  v.  Howlett,  169  N.  Y.  293; 
Brtghtson  v.  Clqflin  Co.,  180  N.  Y.  76;  Southwick  v. 
First  Nat.  Bank  of  Memphis,  84  N.  Y.  420.) 

At  the  close  of  the  entire  evidence  the  court  permitted 
the  plaintiff,  under  the  proper  objection  and  exception  of 
the  defendant,  to  insert  in  the  complaint,  as  an  amend- 
ment, allegations  to  the  effect  that  the  defendant  agreed 
to  deliver  the  policy  of  insurance  and  had  failed  and 
15 
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neglected  to  perform  that  agreement.  The  defendant,  as 
we  have  stated,  objected  throughout  the  trial  to  the 
admissibility  of  the  evidence  in  proof  that  the  defendant 
made  a  parol  agreement  to  insure  the  plaintiff  and  vio- 
lated it.  The  complaint  could  be  amended  only  at  a  time 
which  would  give  the  defendant  a  right  and  opportunity 
to  meet  by  proof  the  allegations  made  against  it. 
(Romeyn  v.  Sickles,  108  N.  Y.  650;  Lamphere  v.  Lang, 
213  N.  Y.  585;  Audley  v.  Townsend,  126  App.  Div.  431.) 
Moreover,  it  was  error  to  permit  at  the  trial  an  amend- 
ment which  changed  substantially  the  claim  made  in  the 
complaint.  {Dexter  v.  Ivins,  133  N.  Y.  551;  Spies  v. 
Lockwood,  40  App.  Div.  296;  Code  of  Civil  Procedure, 
§  723.) 

The  judgment  should  be  reversed  and  a  new  trial 
granted,  costs  to  abide  the  event. 

WlLLARD  BARTLETT,  Uh.    J.,    HlSCOCK,    HOGAN,    CAR- 

dozo  and  Pound,  JJ.,  concur;  Seabury,  J.,  dissents. 
Judgment  reversed,  etc. 


Alois  Knapp,  Eespondent,  v.  William  M.  Barrett,  as 
President  of  Adams  Express  Company,  Appellant. 

Negligence — pedestrians  —  duty  of  person  crossing  city  street 
to  look  before  attempting  to  cross  —  erroneous  charge  that  such 
person  is  not  bound  to  look  at  all. 

1.  It  is  the  duty  of  a  pedestrian  in  crossing  a  city  street  to  use  his 
eyes  and  thus  protect  himself  from  danger.  The  law  does  not  say 
how  often  he  must  look,  or  precisely  how  far,  or  when  or  from 
where,  and  whether  he  is  negligent  in  going  forward  will  be  a  ques- 
tion for  the  jury.  If  he  has  used  his  eyes,  and  has  miscalculated 
the  danger,  he  may  still  be  free  from  fault;  but  it  may  not  be  said 
that  he  is  not  bound  to  look  at  all. 

2.  Where  plaintiff,  who  was  old  and  feeble,  was  struck  by  defend- 
ant's wagon  and  injured  as  he  started  to  cross  a  street  after  alight- 
ing from  a  car,  and  the  evidence  is  conflicting  as  to  whether  he 
looked  for  approaching  wagons,  or  failed  to  look  and  so  walked 
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directly  in  front  of  the  horse,  and,  also,  as  to  whether  defendant's 
wagon  was  approaching  slowly  or  at  speed,  the  case  was  properly 
submitted  to  the  jury;  but  it  was  reversible  error  for  the  trial  court 
to  charge,  in  effect,  that  even  if  the  plaintiff  left  the  car  without 
looking  where  he  was  going,  they  might  still  acquit  him  of  negli- 
gence. To  escape  the  consequences  of  such  negligence,  he  must 
prove  that,  even  if  he  had  looked,  the  accident  would  still  have 
happened. 
Knapp  v.  Barrett,  160  App.  Div.  877,  reversed. 

(Argued  October  25,  1915;  decided  November  16,  1915.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  December  10,  1913,  affirming  a  judgment  in 
favor  of.  plaintiff  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

E.  Clyde  Sherwood,  William  B.  Davis  and  Amos  H. 
Stephens  for  appellant.  The  court  erred  in  charging  the 
jury  that  the  plaintiff  was  under  no  legal  obligation  to 
look.  {Peterson  v.  BaUantine,  205  N.  Y.  29;  Zucker  v. 
Whitridge,  205  N.  Y.  50;  Reed  v.  Met  St.  Ry.  Co.,  180 
N.  Y.  315;  Volosko  v.  Int.  St.  Ry.  Co.,  190  N.  Y.  206; 
Lyons  v.  Avis,  5  App.  Div.  193;  Hennessey  v.  F.  S.  S., 
etc.,  Ry.  Co.,  103  App.  Div.  384;  Fuller  v.  Dederick,  35 
App.  Div.  93;  McKinley  v.  Met.  St.  Ry.  Co.,  91  App. 
Div.  153;  Dolfini  v.  R.  R.  Co.,  178  N.  Y.  1;  Mastin  v. 
City  of  New  York,  201 N.  Y.  81;  Mead  v.  Huber  Brewery, 
104  App.  Div.  10;  Lamer  v.  N.  Y.  Transfer  Co.,  149 
App.  Div.  193;  Perez  v.  Sandrowitz,  180  N.  Y.  397; 
O'Reilly  v.  Davis,  136  App.  Div.  386.) 

Thomas  O.  PrioJeau  and  Charles  Oraeser  for  respond- 
ent. The  charge  of  the  court  was  fair  and  correctly  set 
forth  the  law  applicable  to  the  facts  of  the  case.  (Cald- 
well v.  New  Jersey  Steamboat  Co.,  47  N.  Y.  282;  Butler 
v.  Gazette  Co.,  119  App.  Div.  768;  Moebus  v.  Herrman, 
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108  N.  Y.  349;  Moody  v.  Osgood,  54  N.  Y.  488;  Reens  v. 
M.  &  E.  Pub.  Co.,  10  Misc.  Rep.  122;  150  N.  Y.  5S2; 
Hickman  v.  Schimpery  125  App.  Div.  216;  Hodges  v. 
Westcott  Express  Co.,  39  App.  Div.  546.) 

Cardozo,  J.  The  plaintiff  was  struck  by  the  shaft  of 
the  defendant's  wagon,  and  suffered  injuries  for  which 
he  sues.  He  left  a  street  car  at  the  junction  of  Watts 
and  West  streets  in  the  city  of  New  York.  The  rear  end 
of  the  car  was  about  thirty  feet  from  the  crosswalk. 
Another  passenger,  noticing  that  he  was  old  and  feeble, 
helped  him  to  the  ground.  He  stepped  from  the  rear 
platform  and  the  left  side  of  the  car,  and  began  to  walk 
to  the  south  side  of  the  street.  We  may  assume,  in  view 
of  his  infirmities,  that  he  moved  slowly.  He  says  that 
before  starting  he  looked  both  ways,  and  that  no  vehicles 
were  in  sight.  He  took  three  or  four  steps,  and  while  stand- 
ing in  some  deep  snow  was  struck  by  an  express  wagon, 
which  came  from  the  west.  The  horse,  it  is  said,  was 
" galloping  at  a  mad  rate."  That  is  the  plaintiff 's  ver- 
sion. The  defendant's  witnesses  tell  a  different  story. 
They  say  that  when  the  plaintiff  was  about  a  foot  and  a 
half  away  from  the  car,  the  horse  was  only  a  few  feet  to 
the  west,  and  that  the  plaintiff  with  his  overcoat  collar 
turned  up  and  his  hat  pulled  down  over  his  eyes,  walked 
directly  in  front  of  the  horse,  then  going  at  a  moderate 
trot.  The  case,  we  think,  was  for  the  jury,  and  the 
court  did  not  err  in  refusing  to  dismiss  the  complaint. 

The  defendant  insists,  however,  that  there  was  error  in 
the  charge,  and  we  are  constrained  to  hold  that  this  is 
true.  The  trial  judge  said  to  the  jury:  "This  plaintiff 
was  under  no  duty  to  do  any  particular  thing  or  to  abstain 
from  any  particular  thing.  He  was,  however,  under  a 
duty  to  exercise  ordinary  care  for  his  own  safety.  The 
law  did  not  require  that  he  should  look  at  all  —  the  law 
did  not,  you  understand,  gentlemen;  but  if  he  tells  you 
what  he  did,  and,  among  other  things,  that  he  failed  to 
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look,  for  instance,  although  he  does  not  say  that,  you 
have  a  right  to  consider  the  circumstance.  In  other  words, 
you  have  a  right  to  consider  all  the  circumstances,  and 
while  the  law  does  not  prescribe  that  he  has  to  do  any- 
thing at  all,  the  law  does  not  provide  that  he  should  do 
any  particular,  specific  thing,  only  in  general  terms  that 
he  should  exercise  ordinary  care  for  his  own  safety,  and 
that  if  he  is  injured  through  a  failure  to  exercise  ordinary 
care  for  his  own  safety,  as  a  cause  of  the  accident,  then 
he  cannot  recover.  Now,  in  this  steam  railroad  case  the 
law  says  that  every  man  before  he  steps  on  a  railroad 
track  must  look  and  listen.  That  is  in  cases  where  it  is  a 
steam  railroad;  so  that  the  law  says  there  that  he  must 
look  and  listen.  But  here  in  New  York  city,  where  we 
have  no  steam  railroads  in  the  streets  ordinarily,  no  man 
need  look  and  listen  as  a  matter  of  law;  but  that  does 
not  mean  that  he  should  not  do  it  as  a  matter  of  fact, 
gentlemen.  When  I  say  that  the  law  requires  it,  that  is 
one  matter;  the  law  may  not,  but  ordinary  care  may,  and 
what  the  facts  are  you  must  determine;  and  whether,  as 
a  matter  of  fact,  he  was  negligent  because  he  acted  as  he 
did  under  the  circumstances,  or  failed  to  act  as  he  failed 
to  act,  is  for  the  jury  to  determine;  but,  as  I  have  stated 
to  you,  gentlemen,  remember  I  am  only  charging  you 
with  redpect  to  what  the  law  requires.  The  law  requires 
of  no  man  the  doing  of  any  specific  act  under  any  cir- 
cumstances, such  as  were  present  here."  The  defendant's 
counsel  excepted  to  these  instructions,  but  the  trial  judge 
refused  to  change  them,  and,  indeed,  restated  them:  u  I 
refuse  to  charge,"  he  said,  "  that  the  plaintiff  was  bound 
to  look  as  a  matter  of  law,  or  to  do  anything  as  a  matter 
of  law,  gentlemen;  but  I  do  not  say  that  he  ought  not  to 
look  as  a  matter  of  fact.  That  is  for  you,  gentlemen,  to 
determine." 

We  think  that  under  the  decisions  in  this  state  these 
rulings  were  erroneous.  The  jury  were  told  in  effect 
that  even  if  the  plaintiff  left  the  car  without  looking 
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where  he  was  going,  and  then  walked  blindly  in  the  path 
of  the  wagon,  they  might  still  acquit  him  of  negligence. 
The  law,  we  think,  is  otherwise.  A  wayfarer  is  not  at 
liberty  to  close  his  eyes  in  crossing  a  city  street.  His 
duty  is  to  use  his  eyes,  and  thus  protect  himself  from  dan- 
ger {Barker  v.  Savage,  45  N.  Y.  191).  The  law  does  not 
say  how  often  he  must  look,  or  precisely  how  far,  or 
when  or  from  where.  If,  for  example,  he  looks  as  he 
starts  to  cross,  and  the  way  seems  clear,  he  is  not  bound 
as  a  matter  of  law  to  look  again.  The  law  does  not  even 
say  that  because  he  sees  a  wagon  approaching,  he  must 
stop  till  it  has  passed.  He  may  go  forward  unless  it  is 
close  upon  him;  and  whether  he  is  negligent  in  going 
forward,  will  be  a  question  for  the  jury.  If  he  has  used 
his  eyes,  and  has  miscalculated  the  danger,  he  may  still  be 
free  from  fault  (Buhrens  v.  Dry  Dock,  E.  B.  &  B.  R.  R. 
Co. ,  53  Hun,  571 ;  125  N.  Y.  702).  But  it  is  a  very  different 
thing  to  say  that  he  is  not  bound  to  look  at  all.  We  have 
repeatedly  held  that  one  who  crosses  a  city  street  without 
any  exercise  of  his  faculty  of  sight,  is  negligent  as  a  mat- 
ter of  law  (Barker  v.  Savage,  supra ;  Peterson  v.  Ballan- 
tine  &Sons,  205  N.  Y.  29;  Perez  v.  Sandrowitz,  180  N.  Y. 
397;  McClain  v.  Brooklyn  City  R.  R.  Co.,  116  N.  Y.  459, 
470;  Reed  v.  MM.  St.  Ry.  Co.,  180  N.  Y.  315;  Volosko 
v.  Interurban  St.  Ry.  Co.,  190  N.  Y.  206;  Znckerv. 
Whitridge,  205  N.  Y.  50;  Mastin  v.  City  of  New  York, 
201  N.  Y.  81).  To  escape  the  consequences  of  such  neg- 
ligence, he  must  prove  that  even  if  he  had  looked,  the 
accident  would  still  have  happened.  He  is  not  entitled  to 
damages  where  it  appears  that  "  unconscious  and  unob- 
servant of  the  situation,  he  walked  into  the  approaching 
team  "  (Perez  v.  Sandrowitz,  supra,  400). 

We  are  referred  to  Moebus  v.  Herrmann  (108  N.Y.  349) 
and  Baker  v.  Close  (204  N.  Y.  92)  as  sustaining  a  ruling 
that  the  plaintiff  was  not  negligent  as  a  matter  of  law, 
even  though  he  walked  blindly  in  front  of  tHe  defendant's 
wagon.     They  give  no  support  to  so  extreme  a  view.     It 
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is  true  that  the  rule  applicable  to  steam  railroads  is  not 
applicable  to  other  crossings.  The  traveler  approaching 
such  a  railroad  is  required  "  to  make  vigilant  use  of  his 
eyes  and  ears  to  ascertain  if  there  is  an  approaching  train, " 
and  "if  by  such  use  of  these  faculties,  while  approach- 
ing, the  vicinity  of  such  a  train  may  be  discovered  in 
time  to  avoid  a  collision,  the  omission  to  exercise  them  is 
contributory  negligence  "  {Davis  v.  N.  Y.  C.  &  H.  B. 
B.  B.  Co.,  47  N.  Y.  400;  Judson  v.  Central  Vt.  B.  B. 
Co.,  158  N.  Y.  597).  There  are  many  cases  where  it 
might  be  possible  by  a  vigilant  use  of  the  faculties  of 
sight  and  hearing  to  discover  an  approaching  wagon  in 
time  to  avoid  a  collision,  and  yet  the  traveler  would  not 
be  chargeable  with  contributory  negligence  for  failing  to 
discover  it.  The  vigilance,  in  brief,  does  not  have  to  be 
so  extreme  and  constant.  One  may  often  look  when 
crossing  a  city  street  without  turning  one's  head  at  all. 
A  sufficient  space  to  give  a  reasonable  assurance  of 
safety  may  be  at  all  times  within  one's  range  of  vision. 
Some  use  of  one's  faculties,  however,  there  must  be,  and 
it  is  error  to  instruct  a  jury  that  one  who  has  made  no 
use  of  them  whatever  may  still  be  free  from  fault. 
What  was  said  in  Moebus  v.  Herrmann  and  in  Baker  v. 
Close  must  be  read  in  the  light  of  the  facts  of  those  cases. 
In  Moebus  v.  Herrmann  the  court  was  dealing  with  an 
accident  to  a  child  of  seven  years,  at  the  crossing  of  the 
street,  and  all  that  the  court  held  was  that  the  degree  of 
vigilance  to  be  exacted  might  be  affected  by  the  situation 
and  surrounding  circumstances.  In  Baker  v.  Close  the 
evidence  was  that  the  plaintiff  had  looked  up  and  down 
near  the  middle  of  the  street,  but  had  failed  to  look  again 
before  reaching  the  curb,  and  the  question  was  whether 
there  was  any  evidence  to  take  the  case  to  the  jury. 
These  facts  appear  more  fully  in  the  report  of  the  case  at 
the  Appellate  Division  (137  App.  Div.  529).  This  court 
said  in  effect  that  the  extent  to  which  one  must  look  may 
not  be  defined  in  advance  by  any  hard  and  fast  formula. 
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but  must  be  measured  by  the  circumstances  of  the  par- 
ticular case.  Since  Moebus  v.  Herrmann  and  Baker  v. 
Close  were  decided,  there  have  been  many  cases  in  which 
it  has  been  held  that  a  traveler's  failure  to  use  his  faculty 
of  sight  at  all  is  contributory  negligence  as  a  matter  of 
law.  If  the  traveler  may  rely  to  some  extent  on  the 
assumption  that  care  will  be  taken  by  the  driver,  the 
driver  may  also  rely  to  some  extent  on  tlie  assumption 
that  care  will  be  taken  by  the  traveler. 

The  judgment  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

Willard  Bartlett,  Ch.  J.,  Hiscock,  Chase,  Cudde- 
back,  Hogan  and  Pound,  JJ.,  concur. 

Judgment  reversed,  etc. 


John  Carroll,  Respondent,  v.  John  H.  McArdle,  Indi- 
vidually and  as  Supervisor  of  the  Town  of  Mamaroneck, 
Appellant. 

Statutory  construction  —  Tax  Law  —  Westchester  county  — 
special  statute  providing  plan  for  collecting  delinquent  taxes 
in  towns  of  such  county  not  repealed  by  implication,  by  enact- 
ment of  General  Tax  Law. 

Where  a  statute  (L.  1874,  ch.  610  and  acts  amendatory  thereof  and 
supplementary  thereto)  providing  a  complete  plan  for  the  collection 
of  delinquent  taxes  in  the  various  towns  of  Westchester  county  has 
been  materially  amended  and  supplemented  by  the  legislature  since 
the  enactment  of  the  General  Tax  Law  (L.  1896,  ch.  908;  Cons.  Laws, 
ch.  60),  and  it  appears  in  addition  thereto  that  during  all  that  time 
the  authorities  of  the  various  towns  of  that  county  have  proceeded 
upon  the  theory  that  the  local  statute  was  still  in  force,  and  that 
proceedings  for  the  collection  of  taxes  and  sale  of  lands  in  payment 
thereof  have  been  conducted  thereunder,  the  local  statute  will  not  be 
deemed  to  have  been  repealed  by  implication  by  the  enactment  of 
the  general  law.    (Peterson  v.  Martino,  210  N.  Y.  412,  distinguished.) 

Carroll  v.  McArdle,  157  App.  Dlv.  404,  reversed. 

(Argued  October  18,  1915;  decided  November  16,  1915.) 
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Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department, 
entered  October  18,  1913,  in  favor  of  plaintiff  upon  the 
submission  of  a  controversy  under  section  1279  of  the 
Code  of  Civil  Procedure. 

The  nature  of  the  controversy  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

Henry  B.  Barrett  for  appellant.  The  amendment  by 
the  legislature  of  chapter  610  of  the  Laws  of  1874,  since 
the  passage  of  the  General  Tax  Law,  is  an  indication 
that  it  was  not  the  intention  of  the  legislature  to  repeal 
this  law.  (L.  1897,  ch.  300;  L.  1901,  ch.  338.)  The 
course  of  legislation  on  the  subject  demonstrates  a  clear 
intention  on  the  part  of  the  legislature  that  chapter  908 
of  the  Laws  of  1896  should  not  repeal  chapter  610  of 
the  Laws  of  1874.  {Cromwell  v.  MacLean,  123  N.  Y. 
474;  Welstead  v.  Jennings,  185  N.  Y.  588;  Peterson  v. 
Martino,  210  N.  Y.  412.) 

No  appearance  for  respondent. 

Hiscock,  J.  The  only  question  submitted  to  us  on 
this  appeal  is  the  one  whether  chapter  610  of  the  Laws  of 
1874,  and  the  acts  amendatory  thereof  and  supplementary 
thereto  providing  for  the  collection  of  taxes  in  the  various 
towns  in  Westchester  county  were  repealed  by  implica- 
tion by  the  General  Tax  Law  (Laws  of  1896,  chapter  908; 
Consolidated  Laws,  chapter  60). 

In  the  consideration  and  decision  of  this  question  we 
have  not  been  aided  by  any  brief  in  behalf  of  the  respond- 
ent. Whether  this  has  been  due  to  indifference  as  to  the 
result  of  the  appeal  or  to  an  excess  of  confidence  we  are 
of  course  unaware.  But  whatever  the  cause  may  have 
been  we  have  been  deprived  of  the  assistance  to  which 
we  were  entitled  in  the  disposition  of  an  important  and 
somewhat  troublesome  question. 

The  statute  which   the  respondent   formally  asserts 
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was  repealed,  and  which  the  appellant  insists  was  not 
repealed,  by  implication,  provided  a  complete  plan  for  the 
collection  of  delinquent  taxes  in  the  various  towns  of 
Westchester  county  through  the  agency  of  town  officers. 
The  General  Tax  Law  did  not  purport  to  repeal  it 
directly  either  by  anything  contained  in  the  body  of  the 
act  or  by  inclusion  of  said  local  statute  in  the  list  of 
those  which  were  repealed.  The  repeal,  if  at  all,  was 
simply  and  solely  by  implication  because  the  General  Tax 
Law  provided  a  scheme  for  accomplishing  that  which 
theretofore  had  been  accomplished  in  the  towns  of  West- 
chester county  under  and  by  virtue  of  the  terms  of  said 
local  statute. 

The  question  of  repeal  by  implication,  generally  a 
more  or  less  troublesome  one,  has  been  the  source  of 
much  discussion  and  perplexity  in  respect  of  tax  legisla- 
tion, and  prior  to  the  decision  of  this  court  in  Peterson 
v.  Martino  (210  N.  Y.  412)  there  was  considerable 
apparent  confusion  if  not  actual  conflict  of  decisions  upon 
the  subject.  The  decision  in  the  Peterson  case,  however, 
materially  cleared  the  situation,  calling  attention,  through 
the  opinion  of  Judge  Cardozo,  to  the  special  grounds  upon 
which  some  prior  decisions  were  and  properly  could  be 
based,  overruling  others,  and  indicating  that  the  General 
Tax  Law  was  to  be  regarded  as  a  codifying  act  intended  to 
bring  about  a  unif  ormity  of  law  in  respect  of  the  subject  of 
taxation,  and  that  under  ordinary  conditions  it  was  to  be 
regarded  as  repealing  by  implication  and  supplanting  local 
laws  for  the  collection  of  taxes.  Therefore,  if  there  were 
before  us  nothing  but  the  ordinary  fact  of  the  existence 
of  the  local  statute  pertaining  to  the  collection  of  taxes 
in  the  towns  of  Westchester  county,  I  should  think  that 
it  would  be  our  duty  under  the  Peterson  case  to  regard 
the  same  as  repealed  by  the  General  Tax  Law.  But 
there  are  special  circumstances  which  we  feel  prevent  us 
from  taking  this  view. 

After  the  passage  of  the  General  Tax  Law  in  1896  and 
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by  chapter  300  of  the  Laws  of  1897,  material  and  quite 
extensive  amendments  were  made  to  the  Westchester 
Tax  Law,  and  again  by  chapter  338  of  the  Laws  of  1901 
important  amendments  were  made  to  section  7  of  that 
law.  Thus  it  appears  conclusively  that  the  legislature 
did  not  intend  to  repeal  or  at  least  believed  and  assumed 
that  it  had  not  repealed  the  local  statute.  In  addition  it 
is  stated  without  contradiction  that  during  all  of  these 
years  the  authorities  of  the  various  towns  of  Westchester 
county  have  proceeded  upon  the  theory  that  the  local 
statute  was  still  in  force,  and  that  proceedings  for  the 
collection  of  taxes  and  the  sale  of  lands  in  payment  thereof 
have  been  conducted  under  it.  Under  these  circum- 
stances we  think  that  we  should  hold  that  there  was  not 
an  intent  upon  the  part  of  the  legislature  to  repeal  by 
implication. 

This  question  was  considered  in  People  ex  rel.  Stiner 
v.  Morrison  (78  N.  Y.  84,  88),  where  it  was  claimed  that  a 
statute  relating  to  the  appointment  of  excise  commis- 
sioners had  been  repealed  by  implication  by  the  charter 
of  the  city  of  New  York  and  where  it  appeared  that 
during  the  session  when  the  alleged  repealing  act  was 
passed  and  again  during  the  following  session  statutes 
were  passed  amending  or  supplementing  the  provision 
said  to  have  been  repealed.  Writing  upon  this  subject 
Judge  Rapallo  said:  "  A  very  clear  indication  that  the 
Legislature  did  not  intend  to  supersede  that  act  (the  one 
said  to  have  been  repealed  by  implication)  or  to  change 
the  term  of  office  thereby  fixed  for  commissioners  of 
excise,  and  did  not  suppose  that  they  had  done  so,  is  to 
be  found  in  chapter  549  of  the  Laws  of  1873,  passed  at 
the  same  session  as  the  charter,  and  a  few  days  later, 
whereby  the  very  sentence  in  the  act  in  1870,  which 
declares  that  commissioners  of  excise  in  cities  shall  hold 
-their  offices  for  three  years,  and  shall  be  paid  as  other 
city  officers  are  paid,  is  amended,  by  adding  after  the 
word  'paid: '    '  Provided  that,  in  the  city  of  New  York, 
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the  commissioners  of  excise  shall  receive  a  salary  not  to 
exceed  five  thousand  dollars  a  year  each,  to  be  fixed  by 
the  board  of  estimate  and  apportionment  of  said  city/ 
etc.  If  the  Legislature  understood  that  the  act  of  1870 
was  not  in  force  in  the  City  of  New  York,  but  had  been 
superseded  as  to  the  City  of  New  York  by  the  charter, 
this  provision  would  certainly  not  have  been  made  by 
amending  the  repealed  or  superseded  act.  *  *  * 
Making  special  provision  for  the  compensation  of  com- 
missioners *  *  *  by  amending  the  act  of  1870,  and 
the  very  clause  in  that  act  which  regulates  the  tenure  of 
office  of  such  commissioners,  plainly  shows  that  they  were 
regarded  as  holding  office  under  that  act,  and  not  under 
the  charter.  By  chapter  642  of  the  Laws  of  1874  the 
amendatory  act  last  referred  to  is  amended  "by  insert- 
ing further  provisions  relative  to  excise  commissioners 
in  the  city  of  New  York.  These  acts  of  the  legis- 
lature, especially  that  passed  in  1873,  at  the  same  ses- 
sion as  the  charter,  and  on  a  subsequent  day,  amend- 
ing the  provision  alleged  to  be  superseded  by  the  charter, 
clearly  show  that  the  Legislature  regarded  the  original 
provision  of  the  act  of  1870  as  still  in  force  and  appli- 
cable to  the  city  of  New  York,  and  are  sufficient  to  con- 
trol the  general  language  of  the  charter.  In  Smith  v. 
People  (47  N.  Y.  330,  339),  it  was  held  that  where  an 
entire  act  had  been  in  express  terms  repealed  by  its  title, 
and  afterwards,  at  the  same  session,  an  act  was  passed 
which  indicated  that  the  Legislature  assumed  that  certain 
provisions  of  the  repealed  act  were  still  in  force,  even  the 
express  general  words  of  repeal  were  controlled  and 
qualified  by  this  evidence  of  the  intention  of  the  Legisla- 
ture not  to  repeal  the  particular  provisions  in  question." 
It  is  true  that  an  act  amendatory  of  the  original  stat- 
ute, passed  by  the  same  legislature  which  adopted  the  act 
supposed  to  effect  the  repeal  may  be  stronger  evidence  of 
legislative  intent  than  an  act  passed  by  a  subsequent  leg- 
islature.    But  we  think  that  under  all  that  was  written 
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by  Judge  Rapallo  in  the  case  just  cited  the  repeated 
acts  of  the  legislature  subsequent  to  the  enactment  of  the 
General  Tax  Law  of  1896  recognizing  and  amplifying  by 
amendment  the  Tax  Law  relating  to  Westchester  county 
taken  in  connection  with  the  conduct  of  the  people  of  the 
various  towns  of  that  county  in  recognition  of  the  local 
act  furnish  such  strong  reasons  for  rejecting  the  theory 
of  repeal  by  implication  that  we  should  not  disregard 
them. 

The  judgment  appealed  from  should  be  reversed,  with 
costs, 

WlLLARD  BARTLETT,  Ch.  J.,  COLLIN,  HOGAN,  CARDOZO, 

Seabury  and  Pound,  J  J.,  concur. 
Judgment  reversed. 


John  S.  Seibert,  Respondent,  v.  Bart  Dunn,  Appellant. 

Counterclaim  —  recoupment  —  when  claim  which  might  have 
been  set  up  as  a  recoupment  under  the  common  law,  may  be 
interposed  as  a  counterclaim  in  an  action  on  an  assigned  claim. 

1.  The  counterclaim  created  by  our  statutes  embraces,  at  law  exclu- 
sively, and  is  broader  and  more  comprehensive  than  recoupment 
and  set-off.  Those  statutes  (Code  Civ.  Pro.  §§  500-513)  prescribe 
and  define  the  fabric  and  regulate  the  exercise  of  a  counterclaim. 

2.  The  doctrines  of  set-off  and  recoupment  promote  justice  and 
diminish  circuity  of  litigation.  Courts  and  legislatures  deem  them 
remedial  in  character,  and  the  rules  creating  and  regulating  them 
are  entitled  to  a  construction  fairly  liberal.  Under  the  rule  relating 
to  recoupment  (Code  Civ.  Pro.  §  501)  an  assigned  claim  is  subject  to 
the  right  of  the  debtor  to  claim  damages  for  a  violation,  prior  to  its 
enforcement,  by  the  assignor  of  his  obligation.  The  assignee,  in 
suing  the  claim,  stands  in  the  place  of  the  assignor,  succeeding  to 
the  benefits  it  might  bring,  but  chargeable  to  the  extent  of  it  with 
the  liabilities  of  the  assignor  arising  from  his  default,  or  in  exact 
language  the  assignee  represents  the  assignor  in  regard  to  the  claim. 

Seibert  v.  Dunn,  157  App.  Div.  387,  reversed. 

(Argued  October  18,  1915;  decided  November  16,  1915.) 
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Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department, 
entered  June  20,  1013,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  directed  by  the  court. 

The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

Frederick  Hulse  for  appellant.  It  was  error  to  direct 
a  verdict  in  favor  of  the  plaintiff.  The  defendant  had  a 
right,  under  the  Code,  to  set  off  against  the  plaintiff's 
claim  the  damage  he  suffered  by  reason  of  the  brick 
company's  refusal  to  carry  out  its  contract.  (Code  Civ. 
Pro.  §  502,  subd.  1;  Caspary  v.  Hatch,  157  App.  Div. 
679;  Cunningham  v.  Morrell,  10  Johns.  202;  Pakas  v. 
Hollingshead,  184  N.  Y.  211,  214;  Catlin  v.  Tobias,  26 
N.  Y.  217;  Baker  v.  Higgins,  21  N.  Y.  398;  Mount  v. 
Lyon,  49  N.  Y.  552;  People  v.  Grout,  179  N.  Y.  417, 
426;  Nichols  v.  S.  S.  Co.,  137  N.  Y.  471;  Miller  v. 
Leo,  35  App.  Div.  589;  165  N.  Y.  619;  Norrington  v. 
Wright,  115  U.  S.  188;  Loudenback  Fertilizer  Co.  v. 
Tenn.,  121  Fed.  Rep.  298.) 

George  W.  Field  and  Frank  H.  Piatt  for  respondent. 
Defendant's  demand  against  the  brick  company  did  not 
exist  at  the  time  of  the  assignment  of  plaintiff's  claim  by 
the  brick  company.  Defendant's  demand  may  not, 
therefore,  be  allowed  as  a  counterclaim  against  plaintiff 
as  assignee.  (Weniger  v.  Fourteenth  St.  Store,  191 
N.  Y.  423;  Lauer  v.  Dunn,  115  N.  Y.  405;  Martin,  Bing 
&  Co.  v.  County  of  Westchester,  57  App.  Div.  135; 
Conselyea  v.  Blanchard,  103  N.  Y.  222;  Vassaer  v. 
Livingston,  13  N.  Y.  248;  Wiltsie  v.  Northam,  3  Bosw. 
162;  Central  Trust  Co.  v.  Weeks,  15  App.  Div.  598.) 
The  rule  that  the  counterclaim  must  exist  at  the  time  of 
the  assignment  applies  regardless  of  the  time  when  the 
assigned  claim  becomes  payable.  {Lauer  v.  Dumu  115 
N.  Y.  405;  Myers  v.   Davis,  22  N.  Y.  489;  Martin  v. 
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Kunzmutter,  37  N.  Y.  396;  Fera  v.  Wickham,  135  N.  Y. 
223;  Knight  v.  Rothschild,  132  App.  Div.  274;  Matter  of 
Hatch,  155  N.  Y.  401;  Silver  v.  Krellman,  89  App.  Div. 
363.)  The  fact  that  the  counterclaim  arose  out  of  the 
contract  under  which  the  brick  sued  for  were  delivered 
does  not  make  this  case  an  exception  to  the  rule  that  the 
counterclaim  must  have  been  in  existence  at  the  time  of 
the  assignment.  (Deeves  v.  Manhattan  Life  Ins.  Co., 
195  N.  Y.  324;  Krom  v.  Levy,  1  Hun,  171;  Raymond  v. 
Hogan,  10  App.  Div.  189.) 

Collin,  J.  The  action  is  by  an  assignee  of  a  claim  for 
a  sum  of  money,  which  arose  under  a  contract  between 
the  defendant  and  the  Eastern  Paving  Brick  Company, 
a  corporation,  to  recover  the  sum  assigned.  The  defend- 
ant sought  by  his  answer  and  upon  the  trial  to  defeat  a 
recovery,  through  proof  that  after  the  sum  demanded  by 
the  plaintiff  had  been  assigned  by  the  corporation,  the 
corporation  violated  the  contract  under  which  the  sum 
became  payable  and  thereby  caused  the  defendant  dam- 
ages in  a  sum  greater  than  the  sum  claimed  by  the 
plaintiff.  The  trial  court  held  that  the  defendant  could 
not  by  such  proof  defeat  the  recovery,  because  the  claim 
of  the  defendant  for  his  damages  did  not  exist  against 
the  corporation  at  the  time  it  assigned  the  claim,  and 
directed  a  verdict  for  the  plaintiff  for  the  sum  claimed. 
The  Appellate  Division  affirmed  the  judgment. 

The  cardinal  facts,  as  settled  by  the  verdict,  out  of 
which  the  question  arises  here  are:  In  July,  1900,  the 
corporation  and  the  defendant  entered  into  a  contract  in 
writing  whereby  the  former  sold  the  latter  all  the  vitri- 
fied bricks  requirable  by  him  for  the  construction  of 
designated  sewers,  deliverable  as  he  ordered,  at  a  desig- 
nated price  for  each  thousand  used  in  the  construction, 
and  the  latter  agreed  to  pay,  about  the  fifteenth  of  each 
month,  "  ninety  per  cent  of  the  monthly  estimate  or  cer- 
tificate showing  the  quantity  of  brick  laid  during  the 
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preceding  month  "  given  by  the  engineer,  and  the  remain- 
ing ten  per  cent  in  thirty  days  after  the  last  delivery  of 
the  bricks  ordered.  In  June,  1901,  the  corporation 
assigned  to  plaintiff's  assignor  the  sum  payable  for  bricks 
then  delivered,  and  which  became  due  by  virtue  of  the 
certificate  of  the  engineer  about  August  18,  1902.  About 
July,  1902,  the  corporation  ceased  delivering  bricks,  leav- 
ing the  contract  in  large  part  unfulfilled  and  causing  the 
defendant  damages  in  a  sum  exceeding  that  assigned  to 
the  plaintiff.  The  defendant  asserts,  as  he  has  from  the 
commencement  of  the  action,  that  the  damages  caused 
him  by  the  corporation  should  be  applied,  as  a  counter- 
claim, in  the  cancellation  of  the  plaintiff's  claim.  The 
action  was  commenced  in  October,  1906. 

The  defense  which  the  defendant  adduces  was,  prior  to 
the  adoption  of  the  Code,  denominated  recoupment.  It 
enabled  a  defendant  to  abate,  while  admitting,  a  right 
of  recovery  of  a  plaintiff,  in  the  sum  of  the  damages  (or 
a  sum  thereof  equal  to  plaintiff's  claim),  sustained  by  the 
defendant  because  of  a  violation  by  the  plaintiff  of  a  legal 
right  of  the  defendant  springing  from  the  contract  or 
transaction  sued  upon.  The  law  cut  off  so  much  of  the 
plaintiff's  claim  as  the  damages  of  the  defendant  came 
to.  Although  consisting  of  a  distinct  cause  of  action  in 
favor  of  a  defendant,  it  was  not  identical  with,  though 
closely  related  to,  the  statutory  defense  of  set-off,  from 
which  it  differed  in  several  particulars.  It  sprang  from 
a  violation  by  the  plaintiff  of  a  legal  right  of  the  defend- 
ant created  by  the  contract  or  transaction  upon  which  the 
suit  was  brought  and  might  not  be  a  demand  independ- 
ent of  such  contractor  transaction;  it  was  a  rule  of  the 
common  law  and  not  the  creation  of  a  statute;  the  fact 
that  the  damages  of  the  defendant  were  unliquidated  did 
not  bar  its  operation;  and  a  defendant  could  not  have  a 
judgment  for  the  sum  in  which  his  damages  exceeded 
those  of  the  plaintiff  nor  could  he  maintain  a  subsequent 
action  for  such  balance  —  a  particular  which  may  or  may 
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not,  as  a  statute  declares,  be  true  of  set-off.  {Batterman 
v.  Pierce,  3  Hill,  171;  Whitbeck  v.  Skinner,  7  Hill,  53; 
Nichols  v.  Dusenbury,  2  N.  Y.  283;  Gillespie  v.  Torrance, 
25  N.  Y.  306;  Frick  v.  White,  57  N.  Y.  103;  Martin  v. 
Kunzmuller,  37  N.  Y.  396.) 

The  counterclaim  created  by  our  statutes  embraces,  at 
law  exclusively,  and  is  broader  and  more  comprehensive 
than  recoupment  and  set-off.  Those  statutes  prescribe 
and  define  the  fabric  and  regulate  the  exercise  of  a  counter- 
claim. (Code  of  Civil  Procedure,  §§  500-513;  Deeves  & 
Son  v.  Manhattan  Life  Ins.  Co.,  195  N.  Y.  324;  Vassear 
v.  Livingston,  13  N.  Y.  248;  Fulton  County  O.  &  E.  Co. 
v.  Hudson  River  T.  Co.,  200  N.  Y.  287.) 

Those  statutes  provide:  "The  counterclaim  *  *  *, 
must  tend,  in  some  way,  to  diminish  or  defeat  the  plain- 
tiff's recovery,  and  must  be  one  of  the  following  causes 
of  action  against  the  plaintiff,  or,  in  a  proper  case,  against 
the  person  whom  he  represents,  and  in  favor  of  the 
defendant,  or  of  one  or  more  defendants,  between  whom 
and  the  plaintiff  a  separate  judgment  may  be  had  in  the 
action:  1.  A  cause  of  action  arising  out  of  the  contract 
or  transaction,  set  forth  in  the  complaint  as  the  founda- 
tion of  the  plaintiff's  claim,  or  connected  with  the  subject 
of  the  action.  2.  In  an  action  on  contract,  any  other  cause 
of  action  on  contract,  existing  at  the  commencement  of  the 
action. "  (Code  Civ.  Pro.  §  501.)  Section  502  of  the  Code 
declares  rules  expressly  relating  only  to  a  counterclaim 
specified  in  subdivision  second  of  section  501  and  need  not 
be  here  set  forth.  Section  503  provides  that  where  an 
established  counterclaim  equals  the  plaintiff's  demand 
the  judgment  must  be  for  the  defendant;  where  it  is  less, 
the  plaintiff  must  have  judgment  for  the  residue  only, 
and  where  it  exceeds  the  plaintiff's  demand,  the  defend- 
ant must  have  judgment  for  the  excess,  "or  so  much 
thereof  as  is  due  from  the  plaintiff."  From  the  facts  as 
already  stated,  it  is  fairly  apparent  that  the  claimed 
counterclaim  here  is  not  within  the  second  subdivision  of 
16 


242  Seibert  v.  Dunn. 


[216  N.  Y.]  Opinion,  per  Collin,  J.  [Nov., 


section  501.  It  arose  out  of  the  contract  set  forth  in  the 
complaint  as  the  foundation  of  the  plaintiff's  claim,  to 
wit,  the  contract  of  July,  1900.  The  contract  discloses 
with  clarity  and  certainty  that  it  was  an  entire  and  not  a 
divisible  contract.  Full  and  complete  performance  on  tho 
one  side  constituted  the  consideration  for  performance  on 
the  other.  The  corporation  was  bound  to  deliver  all  the 
vitrified  brick  which  the  construction  required.  The  sub- 
sidiary stipulations  as  to  delivering  them  as  ordered  and 
as  to  paying  for  the  quantity  laid  monthly  do  not  split  the 
contract  into  as  many  distinct  parts  or  contracts  as 
there  shall  be  shipments  or  payments.  The  payments 
were  merely  advancements  upon  the  whole  price  and  not 
ratable  payments  for  the  performance  of  distinct  parts. 
(Norrington  v.  Wright,  115  U.  S.  188;  Pakas  v.  Hol- 
lingshead,  184  N.  Y.  211;  Barriev.  Earle,  143  Mass.  1; 
Olmstead  v.  Bach,  78  Md.  132;  Prautschv.  Rasmussen, 
133  Wis.  181.) 

The  alleged  counterclaim,  if  lawful  and  established, 
would  defeat  the  plaintiff's  recovery.  We  are,  there- 
fore, brought,  by  the  language  of  section  501,  against 
the  question,  was  it,  as  a  cause  of  action,  against  the 
person  whom  the  plaintiff  represents.  The  common  law, 
as  generally  administered,  would  have  permitted  the 
defendant  to  recoup.  In  Rockwell  v.  Daniels  (4  Wis. 
432)  Rockwell,  originally  the  defendant,  but  plaintiff  in 
error  upon  appeal,  agreed  to  pay  in  installments  $100  to 
Daniels  and  Hemmenway,  in  consideration  of  their 
agreement  to  erect  a  mill  of  designated  capacity  within 
one  year  from  July  26,  1S51.  Within  the  year,  Daniels 
and  Hemmenway  assigned  the  agreement  (with  others) 
to  one  Young,  the  real  plaintiff  in  interest  in  the  action 
which  was  brought  for  his  use,  and  gave  Rockwell  notice 
of  the  assignment.  Daniels  and  Hemmenway  did  not 
erect  the  mill  as  agreed.  The  action  was  to  recover  the 
unpaid  part  of  the  $100.  Rockwell  sought  to  recoup  his 
damages  from  such  non-performance.     The  trial  court 
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ruled  that  the  assignment  to  Young  before  the  failure  of 
performance  barred  the  recoupment.  The  Supreme  Court 
in  reversing,  after  stating  that  the  assignment  disclosed  to 
Young  the  consideration  for  the  agreement  of  Rockwell  to 
pay  the  $100,  said :  ' '  The  right  of  the  defendant  to  recoup 
in  case  the  plaintiffs  should  fail  to  perform  their  contract, 
and  should  sue  him  on  his  subscription,  was  the  law  of 
its  transaction  from  its  inception.  It  existed  at  the  mak- 
ing of  the  contract,  and  at  the  time  of  its  assignment, 
and  the  assignee  had  notice  of  that  equitable  right,  and 
that  it  would  become  available  to  the  defendant  the 
moment  the  plaintiffs  should  commit  a  breach,  and  Young 
took  it  subject  to  such  equity;  and  though  he  might 
probably  have  defeated  that  equity,  after  the  extension 
(of  time  of  performance),  by  bringing  suit  before  breach, 
yet  he  could  not  extinguish  it.  But  having  delayed  the 
suit  until  the  breach  had  occurred  on  the  part  of  the 
plaintiffs,  and  the  right  of  recoupment  had  passed  from 
an  inchoate  into  an  operative  or  vital  existence,  he  cannot 
now  divest  his  subscription  from  the  rights  and  equities 
which  originally  attached  to  it,  ripened  and  matured  as 
they  are  by  his  own  delay."  In  American  Bridge  Co.  of 
New  York  v.  City  of  Boston  (202  Mass.  374)  one  Coburn 
agreed  with  the  city  of  Boston  to  construct  two  public 
buildings.  April  10,  1902,  when  the  buildings  were  in  the 
course  of  construction,  Coburn  assigned  to  the  plaintiffs 
"  the  moneys  now  due  or  which  may  hereafter  become 
due  "  on  account  of  the  construction.  November  10, 1902, 
the  architect  gave  the  two  certificates,  for  the  sums  of 
which  the  action  was  brought  in  October,  1906.  Coburn 
defaulted  in  performance  after  the  city  of  Boston  had,  on 
November  14,  1902,  notice  of  the  assignment.  The  trial 
court  refused  recoupment  to  the  defendant.  The  Supreme 
Court  reversed  and  said :  "  At  the  time  of  the  notice  what 
were  the  rights  between  him  (Coburn)  and  the  defendant, 
so  far  as  respects  this  contract?  He  was  entitled  to 
receive  these  sums,  but  he  was  also  under  an  obligation 
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to  complete  his  contract.  This  right  of  the  defendant  to 
claim  damages  for  the  non-performance  of  the  contract 
existed  at  the  making  of  the  contract  and  at  the  time 
of  assignment  and  of  notice,  and  the  assignees  knew 
it,  and  they  also  knew  that  it  would  become  .avail- 
able to  the  defendant  the  moment  the  assignor  should 
commit  a  breach.  Under  these  circumstances  it  must 
be  held  that  the  assignees  took  subject  to  that  right. 
*  *  *  Even  if  the  sums  were  due  and  payable  in 
November,  1902,  at  the  time  of  the  notice,  still,  if  this 
action  had  been  brought  by  the  assignor  after  the  default, 
there  can  be  no  doubt  that  the  defendant  would  have  had 
the  right  to  recoup  the  damages  suffered  by  his  default. 
And  the  assignees  who  seek  to  enforce  this  claim  can 
otand  in  no  better  position  in  this  respect  than  the 
assignor."  The  principle  is  likewise  declared  and  applied 
in  Salt  Fork  Coal  Co.  v.  Eldridge  Coal  Co.  (170  111.  App. 
268);  Parsons  v.  Sovereign  Bank  of  Canada  (L.  E. 
[1913]  A.  C.  160);  Government  of  Newfoundland  v.  New- 
foundland Railway  Co.  (L.  E.  [13  App.  Cas.]  199).  In 
the  present  case  the  question  as  to  whether  or  not  notice 
of  the  assignment  by  the  corporation  or  its  assignee  was 
given  the  defendant  was  not  litigated  or  decided.  We 
shall,  therefore,  assume,  and  a  reading  of  the  evidence 
confirms  the  justice  of  the  assumption,  that  the  com- 
mencement of  the  action  first  gave  such  notice. 

The  first  Code  —  the  Code  of  Procedure  —  that  of  1848- 
1849  (Laws  of.  1848,  chap.  379;  Laws  of  1849,  chaps.  136, 
439),  as  originally  enacted,  in  its  sections  149,  150  (the 
originals  of  sections  500,  501),  111,  112,  did  little  more, 
in  matter  of  substance,  than  declare  the  then  existing 
rules  relating  to  the  defenses  of  set-off  and  recoupment. 
In  1852  section  150  was  amended  (Chap.  392)  so  that  the 
first  paragraph  of  it  read :  "  The  counterclaim  mentioned 
in  the  last  section,  must  be  one  existing  in  favor  of  a 
defendant,  and  against  a  plaintiff,  between  whom  a 
several  judgment  might  be  had  in  the  action,  and  arising 
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out  of  one  of  the  following  causes  of  action; "  and  was 
followed  by  subdivisions  1  and  2  in  their  present  form, 
except  a  few  verbal  changes  in  improvement  of  the  lan- 
guage. We  held  that  the  provision  just  quoted  was  pre- 
cise and  unyielding,  except  as  it  might  be  qualified  by  the 
language  of  section  112  relating  to  an  action  by  an 
assignee,  and  that  recoupment  must  be  based  upon  a 
cause  of  action  against  the  plaintiff.  (Merrick  v.  Gor- 
don, 20  N.  Y.  93.)  In  the  new  revision  of  the  statutes 
the  Code  of  Procedure  became  ultimately  the  Code  of 
Civil  Procedure  and  its  section  150  became  section  501, 
and  contained  the  words  thereby  enacted,  "  or,  in  a  proper 
case,  against  the  person  whom  he  represents."  (Laws  of 
1876,  chape.  448,  449,  section  501.) 

The  doctrines  of  set-off  and  recoupment  promote  jus- 
tice and  diminish  circuity  of  litigation.  Courts  and  leg- 
islatures deem  them  remedial  in  character  and  the  rules 
creating  and  regulating  them  entitled  to  a  construction 
fairly  liberal.  The  words  of  section  501,  now  under  con- 
sideration, should  not  be  given  an  interpretation  depriv- 
ing the  defendant  of  a  recoupment,  which,  as  stated,  the 
common  law  would  have  sanctioned,  unless  they  under 
such  construction  compel  it.  The  common-law  rule  rested 
upon  the  principle  that  the  assignee  was  notified  by  the 
assignment  that  the  assigned  right  sprang  from  a  con- 
tract entered  into  by  and  obligating  the  assignor,  that 
the  obligation  of  the  debtor  to  pay  was  based  upon  the 
obligation  of  the  assignor  a  violation  of  which  would 
entitle  the  debtor  to  the  right  of  recoupment,  and  the  , 
assignee  occupied,  as  to  the  assigned  claim,  the  place  and 
position  of  the  assignor  —  at  least  as  to  rights  accruing 
prior  to  a  notice  to  the  debtor  of  the  assignment.  The 
assigned  claim,  in  judgment  of  law,  was  subject  to  the 
right  of  the  debtor  to  claim  damages  for  a  violation,  prior 
to  its  enforcement,  by  the  assignor  of  his  obligation.  The 
assignee,  in  suing  the  claim,  stood  in  the  place  of  the 
assignor,  succeeding  to  the  benefits  which  it  might  bring, 
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but  chargeable  to  the  extent  of  it  with  the  lia- 
bilities of  the  assignor  arising  from  his  default,  or 
in  exact  and  ordinary  language  the  assignee  represented 
the  assignor  in  regard  to  the  claim.  One  who  occupies 
another's  place  and  succeeds  to  his  beneficial  rights  in 
such  way  that  he  may  also  in  some  degree  be  charged 
with  his  liabilities  represents  him.  (Cent.  Diet,  under 
" Representative;"  G.  G.  R.  R.  &  B.  Co.  v.  Bryan,  8 
Smedes  &  Mars.  [Miss.]  234,  275;  Lee  v.  Dill,  39  Barb. 
516.) 

In  the  present  case,  the  assignments  under  which  the 
plaintiff  owned  the  claim  in  question  recited  the  exist- 
ence of  the  contract  of  July,  1900,  the  delivery  of  bricks 
in  pursuance  of  it,  and  the  balance,  in  the  assigned  sum, 
unpaid  on  account  of  them.  Under  the  principles  and 
decisions  stated,  the  judgment  should  be  reversed  and  a 
new  trial  granted,  with  costs  to  abide  the  event. 

We  have  not  considered  and  express  no  opinion  in 
regard  to  the  effect  of  a  notice  to  the  defendant  of  the 
assignment  of  the  claim. 

WlLLARD    BARTLETT,    Ch.    J.,    HlSCOCK,  HOGAN,  CAR- 

dozo,  Seabury  and  Pound,  JJ.,  concur. 
Judgment  reversed,  etc. 


Herman   Brede,    Respondent,   v.  Rosedale    Terrace 
Company,  Appellant. 

Contract  —  rescission  —  when  contract  for  the  purchase  and 
sale  of  real  property  cannot  be  summarily  rescinded  by  purchaser 
for  alleged  delay  in  improvements  agreed  to  be  made  by  vendor. 

1.  Where  a  contract  involving  successive  or  continued  acts  is  to  be 
performed  in  a  reasonable  time,  delay,  though  it  will  give  rise  to  a 
cause  of  action  for  damages,  will  not  always  permit  rescission.  The 
conduct  of  the  parties,  while  the  delay  continues,  may  be  such  as  to 
indicate  a  purpose  to  keep  the  contract  alive;  and  such  a  purpose 
once  manifested  may  not  be  suddenly  abandoned. 
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2.  Plaintiff  contracted  with  defendant  to  purchase  lots  for  a 
designated  price,  part  to  be  paid  in  monthly  installments.  While 
the  defendant  was  going  forward  with  the  work  at  a  rate  of  progress 
which  had  evoked  no  protest,  it  was  suddenly  notified  by  plaintiff 
that  the  contract  was  at  an  end,  and  plaintiff  began  this  action  to 
recover  what  he  had  paid  and  to  impress  a  lien  on  the  lots.  He 
contends  that  there  had  been  delay  in  grading  the  streets  and  in 
other  improvements  which  defendant  had  agreed  to  make  and  that 
for  this  delay  he  is  entitled  to  rescind.  Held,  that  this  summary 
rescission  of  the  contract  was  beyond  the  plaintiff's  power;  that, 
even  if  the  defendant  was  bound  to  complete  the  improvements 
within  a  reasonable  time,  and  that  the  rate  of  progress  was  too 
slow,  this  is  not  enough  to  justify  plaintiffs  rescission  of  the  con- 
tract without  notice  to  the  defendant  that  the  improvements  must 
be  hastened. 

Brede  v.  Rosedale  Terrace  Co.,  158  App.  Div.  494,  reversed. 

(Argued  October  20,  1915;  decided  November  16,  1915.) 

Appeal  from  a  judgment,  entered  November  6,  1913, 
upon  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  second  judicial  department,  reversing  a 
judgment  in  favor  of  defendant  entered  upon  a  dismissal 
of  the  complaint  by  the  court  at  Special  Term  and  direct- 
ing judgment  in  favor  of  plaintiff. 

The  nature  of  the  action  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 

Benjamin  Reass,  Hugo  Hirsh  and  Emanuel  Newman 
for  appellant.  Where  an  executory  contract  does  not  fix 
the  time  for  performance  neither  party  can  thereafter 
rescind  the  contract  on  acconnt  of  delay  of  the  other  with- 
out notice  to  the  other  requiring  performance  within  a 
reasonable  time  to  be  specified  within  the  notice. 
(Meyers  v.  De  Mier,  52  N.  Y.  647;  Lawson  v.  Hogan,  93 
K.  Y.  39;  Schmidt  v.  Reed,  132  N.  Y.  108;  McTague  v. 
-Sea  Isle  &  C.  L.  B.  Assn.,  57  N.  J.  L.  427;  Dillon  v. 
Masterson,  7  J.  &  S.  133;  10  J.  &  S.  176;  Barrow  v. 
Cornell,  12  App.  Div.  604;  30  App.  Div.  115;  Simmons 
v.  Ocean  Causeway,  21  App.  Div.  30;  Wyckoff  v. 
Woarms,  118  App.  Div.  699;  Schiffer  v.  Dietz,  83  N.  Y. 
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300;  Harris  v.  Troup,  8  Paige,  422;  Barnett  v.  Suss- 
man,  116  App.  Div.  859;  Cythe  v.  La  Fontain,  51  Barb. 
186;  Davidson  v.  Associates  of  the  New  Jersey  Co.,  71 
N.  Y.  333;  Hubbell  v.  Von  Schoening,  2  Hun,  376; 
Foland  v.  Italian  Savings  Bank,  123  App.  Div.  598; 
Hun  v.  Bourdon,  57  App.  Div.  351.) 

Cyrus  V.  Washburn,  John  E.  Huston  and  Robert  H. 
Koehler  for  respondent. 

Cardozo,  J.  The  defendant  is  the  owner  of  a  tract  of 
land  which  it  describes  as  Rosedale  Terrace.  It  has  map- 
ped the  tract  and  divided  it  into  streets,  and  is  selling  the 
lots  to  seekers  after  suburban  homes.  By  a  contract  made 
in  October,  1906,  the  plaintiff  agreed  to  buy  eight  lots 
for  $3,955.  He  was  to  pay  $300  at  once,  and  the  residue 
in  installments  of  $20  a  month.  He  was  also  to  pay 
interest  on  the  unpaid  balances,  and  taxes  and  assess- 
ments. It  would  take  fifteen  years  to  complete  the  pay- 
ments. The  plaintiff  was  not  given  any  right  of  posses- 
sion in  the  interval.  When  full  payment  had  been  made, 
but  not  before,  he  was  to  receive  a  warranty  deed.  The 
defendant  also  agreed  "  to  grade  all  streets  and  plant 
shade  trees  thereon,  and  put  down  cement  sidewalks." 

The  plaintiff  made  his  payments  every  month  until 
June,  1911.  He  then  stopped  them  without  warning.  A 
year  later  he  began  this  action  to  recover  what  he  had 
paid,  and  to  impress  a  hen  upon  the  land.  He  says  that 
there  has  been  undue  delay  in  grading  the  streets,  in 
planting  the  shade  trees  and  in  laying  the  cement  side- 
walks. For  this  delay  he  says  that  he  is  entitled  to 
rescind  the  contract.  The  tract  comprises  about  115 
acres.  Seventy-five  blocks  of  cement  sidewalk,  or  27,000 
feet,  have  already  been  laid;  sixty-four  blocks,  or  less 
than  half,  have  yet  to  be  laid.  In  some  blocks  there  is  a 
cement  sidewalk  on  one  side  only.  In  the  plaintiff's  block 
there  is  a  cement  sidewalk  on  both  sides.  The  streets 
have  been  graded  to  some  extent,  though  imperfectly  and 
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roughly.  Many  shade  trees  have  been  planted.  Many 
lots  have  been  improved  with  dwellings.  All  this  work 
was  done  without  any  protest  by  the  plaintiff  that  it  was 
going  forward  too  slowly.  He  made  no  complaint  when 
he  stopped  his  payments.  He  made  none,  even  after  stop- 
ping payment,  till  this  action  was  begun.  About  that 
time  he  seems  to  have  insisted  that  a  sidewalk  must  be 
laid  in  front  of  his  lot;  and  this  was  promptly  done. 
There  is  no  evidence  that  at  any  time  he  asked  for  anything 
else.  It  is  true  there  is  an  admission  in  the  pleadings  that 
a  letter  of  demand  was  sent  to  the  defendant,  but  there 
is  no  statement  of  the  date  of  the  demand  or  even  of  its 
nature.  The  defendant's  performance  had  been  some- 
thing more  than  colorable,  even  though  it  may  have  been 
deficient.  Going  forward  with  the  work  at  a  rate  of 
progress  which  had  evoked  no  protest,  it  was  suddenly 
informed  by  the  plaintiff  that  the  contract  was  at  an  end. 
We  think  this  summary  rescission  of  the  contract  was 
beyond  the  plaintiff's  power.  We  may  assume  that  the 
defendant  was  bound  to  complete  the  improvements  within 
a  reasonable  time,  and  that  the  rate  of  progress  was  too 
slow.  That  is  not  enough  to  justify  the  plaintiff's  con- 
duct. Where  a  contract  involving  successive  or  continued 
acts  is  to  be  performed  in  a  reasonable  time,  delay,  though 
it  will  give  rise  to  a  cause  of  action  for  damages,  will  not 
always  permit  rescission.  The  conduct  of  the  parties, 
while  the  delay  continues,  may  be  such  as  to  indicate  a  pur- 
pose to  keep  the  contract  alive;  and  such  a  purpose,  once 
manifested,  may  not  be  suddenly  abandoned  (McTague 
v.  Sea  Isle  City  Lot  &  Bldg.  Assn.y  57  N.  J.  Law,  427; 
Graves  v.  White,  87  N.  Y.  463,  466).  The  situation  in  this 
case  calls  for  the  application  of  that  principle.  The  contract 
was  in  course  of  performance;  the  defendant  was  laying 
sidewalks  and  improving  streets  at  a  rate  which  it  may  not 
unreasonably  have  supposed  to  be  satisfactory  to  purchas- 
ers; the  plaintiff,  as  he  made  his  monthly  payments  with- 
out protest,  accepted,  or  seemed  to  accept,  the  performance 
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as  sufficient;  the  contract  itself  prescribed  no  standard  to 
measure  the  diligence  exacted;  and  the  plaintiff  was  not 
at  liberty  to  put  an  end  to  the  contract  without  notice  to 
the  defendant  that  the  improvements  must  be  hastened. 
Notice  in  such  circumstances  is  the  plain  requirement  of 
good  faith;  and  the  requirement  is  one  that  the  law  has 
not  ignored.  In  Taylor  v.  Ooelet  (142  App.  Div.  467; 
208  N.  T.  253)  the  defendant  undertook  to  build  a  house 
and  lease  it  to  the  plaintiff.  No  time  of  performance  was 
stated,  and  performance  was,  therefore,  due  within  a 
reasonable  time.  While  the  work  was  in  progress,  the 
plaintiff  attempted  to  rescind  the  contract  and  recover 
his  part  payments  on  the  ground  of  delay.  There  had 
been  no  warning  that  the  work  was  advancing  too  slowly, 
and  no  opportunity  offered  to  the  defendant,  after  notice 
of  the  plaintiff's  dissatisfaction,  to  hasten  the  pace.  The 
court  held  that  without  such  an  opportunity  the  attempted 
rescission  could  not  stand.  That  was  an  action  at  law. 
This  action  is  in  equity.  Even  more  plainly  in  such  an 
action  must  a  suitor  be  held  to  the  requirements  of  fair 
dealing  (Myers  v.  Be  Mter,  52  N.  Y.  647).  If  the  plaintiff's 
dissatisfaction  with  the  rate  of  progress  was  real,  and  not 
assumed,  if  it  was  something  more  than  a  convenient 
excuse  for  putting  an  end  to  payments  that  had  become 
wearisome,  and  recovering  payments  already  made,  he 
ought  to  have  expressed  his  dissatisfaction  before  aban- 
doning the  contract,  and  given  the  defendant  an  oppor- 
tunity to  mend  its  ways  (Lawson  v.  Hogan,  93  N.  Y.  39, 
44;  St.  Regis  Paper  Co.  v.  Santa  Clara  Lumber  Co., 
186  N.  Y.  89;  McTague  v.  Sea  Isle  City  Lot  &  Bldg. 
Assn.,  supra). 

The  judgment  of  the  Appellate  Division  should  be 
reversed,  and  that  of  the  Special  Term  affirmed,  with 
costs  in  the  Appellate  Division  and  in  this  court. 

WlLLARD  BARTLETT,  Ch.  J.,  HlSCOCK,  COLLIN,  HOGAN, 

Seabury  and  Pound,  JJ.,  concur. 
Judgment  accordingly. 
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Frederic  W.  Shepard,  Appellant,  v.  The  City  of  New 
York,  Respondent. 

Interest  —  application  of  payments  —  in  absence  of  agreement, 
payment  upon  a  debt  consisting  of  principal  and  interest,  is 
first  applicable  to  the  interest  due,  then  to  the  principal — when 
acceptance  of  part  of  salary  wrongfully  withheld  does  not  pre- 
vent recovery  of  interest  upon  whole  amount  due. 

1.  The  genera]  rule  is  that  in  the  absence  of  an  agreement  pro- 
viding otherwise  payment  upon  a  debt  consisting  of  principal  and 
interest  not  actually  applied  by  the  debtor  or  creditor  is  first  appli- 
cable to  the  interest  due,  and  then  to  the  principal.  This  rule 
applies  equally  whether  the  debt  be  one  which  expressly  draws 
interest  or  a  debt  upon  which  interest  is  given  as  damages. 

2.  When  payment  of  the  principal  is  accepted  and  no  account  is 
made  of  the  interest,  it  may  well  be  presumed  that  it  was  not  the 
intention  to  exact  it.  But  such  presumption  is  open  to  rebuttal. 
To  this  end,  all  the  conversation  and  acts  of  the  parties  and  the 
circumstances  showing  their  intention  ought  to  be  considered. 

3.  Plaintiff  was  unlawfully  removed  from  the  position  of  clerk  in 
one  of  the  departments  of  the  city  of  New  York  and  placed  in  a 
lower  position  and  was  thereafter  restored  to  his  former  position  by 
direction  of  the  court.  He  was  then  paid  the  amount  of  the  salary 
unlawfully  withheld  from  him  during  the  period  between  his 
removal  and  his  reinstatement.  The  present  action  was  brought 
to  recover  the  interest  upon  the  salary  withheld.  He  protested 
against  the  reduction  of  his  salary  at  the  time  and  demanded  rein- 
statement. At  the  time  of  the  payment  he  made  a  distinct  state- 
ment that  he  had  more  money  coming  and  would  not  waive  any 
of  his  rights  and  signed  the  payroll  "  Rec'd  on  Acct."  Held,  that 
he  was  not  thereby  deprived  of  the  right  to  recover  interest  against 
the  municipality. 

Shepard  v.  City  of  New  York,  156  App.  Div.  935,  reversed. 

(Argued  June  14, 1915;  re-argued  October  25,  1915;  decided  Novem- 
ber 16,  1915.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the    Supreme  Court   in   the  first  judicial  department, 


252  Shkpard  v.  City  of  New  York. 

[216  N.  Y.]  Points  of  counsel.  [Nov., 

entered  May  19,  1913,  affirming  a  judgment  in  favor  of 
defendant  entered  upon  a  dismissal  of  the  complaint 
by  the  court  at  a  Trial  Term. 

The  nature  of  the  action  and  the  facts,  as  far  as  mate- 
rial, are  stated  in  the  opinion. 

Roger  Foster  and  Frederic  W.  Shepard  for  appellant. 
Where  there  has  been  default  in  the  payment  of  a  liqui- 
dated amount  under  a  contract,  interest  is  recoverable  as 
part  of  the  damages  for  the  wrongful  detention  of  the 
debt,  on  the  principle  that  the  plaintiff  should  be  fully 
compensated  for  the  loss  he  has  sustained.  (Brainard  v. 
Jones,  18  N.  Y.  35;  O'Brien  v.  Young,  95  N.  Y.  428.) 
It  is  a  general  rale  that  a  city  is  both  legally  and  morally 
liable  for  interest  in  the  same  manner  as  any  other 
debtor.  (People  v.  Canal  Commissioners,  5  Den.  401; 
Dillon  on  Mun.  Corp.  [5th  ed.]  §  867;  Shipley  v.  Hack- 
eney,  34  Ore.  303;  Murphy  v.  Omaha,  33  Neb.  402; 
Langdon  v.  Town  of  Castleton,  30  Vt.  285;  People  exrel. 
Central  Trtist  Co.  v.  Prendergast,  202  N.  Y.  188.)  The 
institution  of  the  application  for  a  mandamus  to  compel 
payment  of  the  former  salary  was  sufficient  notice  of  the 
appellant's  claim  to  make  the  city  liable  for  interest. 
(People  ex  rel.  Bank  of  Monroe  v.  Canal  Comrs.,  5 
Den.  401;  Taylor  v.  Mayor,  etc.,  67  N.  Y.  87; 
Wilson  v.  City  of  Troy,  135  N.  Y.  96;  Greer  v.  Mayor, 
etc.,  of  New  York,  3  Robt.  406;  Orr  v.  Mayor,  etc.,  of 
New  York,  64  Barb.  106;  Donnelly  v.  City  of  Brooklyn, 
7N.  Y.  Supp.  49;  Lord  v.  Mayor,  etc.,  3  Hill,  426;  Sage 
v.  Culver,  147  N.  Y.  241;  Ettlinger  v.  Persian  R.  &  C. 
Co.,  142  N.  Y.  189;  Boardman  v.  L.  S.  &  M.  S.  Ry.  Co., 
84  N.  Y.  157.)  The  acceptance  of  the  principal  sum  "  on 
account"  and  under  protest  did  not  bar  the  claim  for 
interest.  (Kent  v.  Warner,  12  Allen,  561;  People  v. 
County  of  Neiv  York,  5  Cow.  331;  Muhlker  v.  N.  Y.  & 
H.  R.  R.  Co.,  197  U.  S.  544;  Bates  v.  Relyea  &  Wright, 
23  Wend.  336;  Tillotsouv.  Preston,  3  Johns.  299;  Fake 
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v.  Eddy,  15  Wend.  76;  Gillespie  v.  Mayor,  etc.,  3  Edw. 
Ch.  512;  People  v.  County  of  New  York,  5  Cow.  331; 
Jacot  v.  Emmett,  11  Paige,  142;  Hobbsv.  United  States, 
19  Ch-.  Ct.  Rep.  220.) 

Frank  L.  Polk,  Corporation  Counsel  (Charles  J. 
Nehrbas  and  Terence  Farley  of  counsel),  for  respondent. 
The  appellant  lost  his  claim  to  interest  by  accepting  the 
principal.  (Cutter  v.  Mayor,  etc.,  92  N.  Y.  166;  Grote  v. 
City  of  New  York,  190  N.  Y.  235.)  The  appellant  is  not 
entitled  to  recover  interest  in  the  absence  of  proof  of  a 
timely  demand  for  the  principal.  (Smith  v.  Board  of 
Education,  208  N.  Y.  84;  Matter  of  Shepard  v.  Oakley, 
181  N.  Y.  339;  People  ex  rel.  Guthiel  v.  Woodbury,  102 
App.  Div.  462;  Cutter  v.  Mayor,  etc.,  92  N.  Y.  169; 
Matter  of  Bankers  Investing  Co.,  141  App.  Div.  591; 
Sweeney  v.  City  of  Netv  York,  173  N.  Y.  414;  Stoddart 
v.  City  of  New  York,  80  App.  Div.  254.) 

Willard  Bartlett,  Ch.  J.  This  is  an  action  to 
recover  interest.  On  September  1, 1904,  the  plaintiff  was 
unlawfully  removed  from  the  position  of  clerk  in  the 
department  of  water  supply,  gas  and  electricity  of  the 
city  of  New  York,  in  which  he  received  a  salary  of 
$2,700  a  year,  and  was  placed  in  a  lower  position  in  the 
same  service  at  a  salary  of  $1,500  a  year.  On  August  1, 
1907,  pursuant  to  two  decisions  of  this  court,  he  was 
restored  to  his  former  position  of  clerk  at  an  annual 
salary  of  $2,700.  (See  Matter  of  Shepard  v.  Oakley,  181 
N.  Y.  339;  People  ex  rel.  Shepard  v.  Ellison,  188  N.  Y. 
614.)  Later  in  the  same  month  tie  was  paid  $3,500, 
being  the  amount  of  the  salary  unlawfully  withheld  from 
him  during  the  period  between  his  removal  and  his  rein- 
statement. The  present  action  was  brought  to  recover 
$315,  being  the  interest  upon  the  salary  withheld.  The 
trial  court  dismissed  the  complaint  at  the  close  of  the 
evidence  in  behalf  of  the  plaintiff  and  the  judgment 
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upon  the  nonsuit  has  been  unanimously  affirmed  by  the 
Appellate  Division,  without  opinion. 

In  support  of  the  propriety  of  the  nonsuit  the  learned 
counsel  for  the  city  contends  that  the  appellant  last  his 
claim  to  interest  by  accepting  the  principal,  and  that  he 
is  not  entitled  to  recover  interest  in  the  absence  of  proof 
of  a  timely  demand  for  the  principal. 

The  $3,500  was  received  by  the  appellant  from  the  city, 
paymaster  in  two  payments;  one  of  $700  on  August  13, 
1907,  and  the  other  of  $2, 800  on  the  following  day.  When 
the  first  payment  was  made  he  stated  to  the  paymas- 
ter's clerk  that  he  was  receiving  only  part  payment  and 
did  not  want  to  waive  any  of  his  rights  to  the  balance, 
saying:  "I  have  a  further — more  money  coming  to  me 
and  I  cannot  sign  this  unless  I  sign  on  account.  I  am 
not  going  to  waive  any  of  my  rights  in  the  matter." 
Thereupon  he  signed  the  payroll,  "  Eec'd  on  Acct.  F.  W. 
Shepard."  A  similar  conversation  took  place  at  the  time 
when  the  second  payment  was  made  and  the  appellant 
signed  the  payroll  in  a  similar  manner. 

It  is  argued  that  the  receipt  of  the  principal  under  these 
circumstances  constitutes  a  bar  to  any  claim  for  interest 
thereon;  and  that,  in  order  to  maintain  such  a  claim,  it 
was  essential  for  the  plaintiff  to  show  that  there  had  been  a 
special  agreement  between  him  and  the  city,  reserving  the 
determination  of  his  right  to  recover  interest.  The  cases 
of  Cutter  v.  Mayor,  etc.  of  N.  Y.  (92  N.  Y.  166)  and  Grote 
v.  City  of  New  York  (190  N.  Y.  235,  237)  are  relied  upon 
in  support  of  these  propositions.  In  my  opinion  neither 
decision  warrants  the  conclusion  thus  sought  to  be  drawn 
therefrom.  In  the  Cutter  case  the  plaintiff  had  accepted 
an  award  for  damages  by  reason  of  the  widening  of 
Broadway  and  had  given  a  receipt  acknowledging  pay- 
ment in  full;  and  it  was  held  that  the  right  to  interest 
was  lost  by  the  acceptance  of  the  sum  awarded  in  full 
payment  of  the  principal  notwithstanding  the  fact  that 
the  claimant  demanded  payment  of  the  interest  at  the 
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time  when  the  receipt  was  given  and  protested  against 
the  refusal  to  pay  the  same.  It  was  the  evident  view  of 
the  court  there  that  where  payment  is  tendered  in  full 
satisfaction  of  the  debt,  acceptance  bars  the  right  to 
interest,  even  though  accompanied  by  a  claim  that  inter- 
est is  due.  The  Cutter  case  is  distinguishable  from  the 
case  at  bar  on  the  ground  that  in  the  present  case  there  is 
no  evidence  that  the  payment  was  tendered  in  full  satis- 
faction. There  was  merely  the  tender  of  an  amount 
which  happened  to  correspond  with  the  amount  of  the 
principal,  without  any  suggestion  that  an  additional  pay- 
ment would  not  be  made.  This  left  the  plaintiff  free  to 
apply  the  payment  in  extinguishment  of  the  interest,  and 
to  treat  the  principal,  so  far  as  the  payment  was  inade- 
quate, as  still  due.  In  the  language  of  the  court  in 
People  v.  County  of  N.  Y.  (5  Cow.  331,  337):  "  For  aught 
that  appears,  the  payments  were  made  and  received, 
generally,  on  account;  which  account  was  composed  of 
principal  -  and  interest.  The  payments  exceeding  the 
interest,  that  part  of  the  account  was  extinguished.  All 
we  learn  from  the  case  is,  that  the  sum  now  due  is 
precisely  equal  to  the  amount  of  interest  charged." 

In  Grote  v.  City  of  New  York  (supra)  this  court 
approved  the  position  of  the  Appellate  Division  that  where 
there  was  a  controversy  between  parties  with  reference 
to  the  amount  that  should  be  paid,  a  tender  by  the  debtor 
of  an  amount  in  full  satisfaction  of  the  claim  and  the 
acceptance  thereof  by  the  creditor  barred  any  right  of 
action  on  the  part  of  the  latter  to  recover  any  balance 
claimed  to  be  due;  but  we  held  that  interest  was  neverthe- 
less recoverable  because  there  was  an  express  agreement 
between  the  parties  that  the  question  as  to  the  right  to 
recover  interest  should  be  reserved  and  determined  by  an 
action  to  be  subsequently  brought  by  the  plaintiff  there- 
for. In  the  course  of  the  opinion  of  Judge  Haight  it  is 
said  that  "had  the  plaintiff  or  his  assignor  accepted  the 
principal  sum  awarded  as  damages  without  a  special 
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agreement  reserving  the  right  to  recover  interest  this 
action  could  not  be  maintained;"  and  this  statement 
appears  to  be  regarded  by  counsel  as  equivalent  to  an 
assertion  that  an  express  agreement  to  reserve  the  right 
to  recover  interest  is  always  required  in  order  to  preserve 
that  right  where  there  has  been  an  acceptance  of  the  prin- 
cipal sum  due  —  and  thus  that  a  protest  and  demand  for 
interest  accompanied  by  a  refusal  to  acknowledge  pay- 
ment in  full  will  never  suffice.  I  do  not  thus  construe  the 
opinion  in  the  Grote  case.  What  the  learned  judge  obvi- 
ously meant  was  that  interest  would  not  have  been  recov- 
erable there  without  the  special  agreement  relied  upon  by 
the  plaintiff — not  that  a  special  agreement  was  always 
necessary. 

The  general  rule  is  that  in  the  absence  of  an  agreement 
providing  otherwise  payment  upon  a  debt  consisting  of 
principal  and  interest  not  actually  applied  by  the  debtor 
or  creditor  is  first  applicable  to  the  interest  due,  and  then 
to  the  principal.  (Merchants  Bank  v.  Freeman,  15  Him, 
359;  Dean  v.  Williams,  17  Mass.  417;  Moore  v.  Kiff,  78 
Pa.  St.  96;  Bradford  Academy  v.  Grover,  55  Vt.  462.) 
This  rule  applies  equally  whether  the  debt  be  one  which 
expressly  draws  interest  or  a  debt  upon  which  interest 
is  given  as  damages.  (Story  v.  Livingston,  13  Peters 
[U.  S.],  359.) 

It  does  not  seem  to  me  that  it  can  fairly  be  held  that 
the  plaintiff  in  this  case  did  anything  whereby  he  lost 
his  right  to  insist  upon  the  payment  of  interest  on  the 
amount  of  his  salary  which  was  unlawfully  withheld  from 
him  by  the  city.  He  did  not  receipt  for  the  principal  sum  in 
full  but,  on  the  contrary,  notified  the  representative  of 
the  city  who  made  the  payment  that  the  amount  was 
insufficient.  I  cannot  see  how  a  relinquishment  of  his 
claim  for  interest  can  fairly  be  spelled  out  of  his  receipt 
of  the  principal  under  these  circumstances;  nor  have  I 
found  any  case  which  compels  us  so  to  hold.  Where  the 
right  to  recover  interest  has  been  denied  because  a  claim- 
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ant  has  accepted  the  principal  it  has  usually  been  pointed 
out  that  such  acceptance  was  unconditional  or  without 
any  suggestion  of  a  future  claim  to  interest. 

The  case  of  Jacot  v.  Emmett  (1 1  Paige,  142, 146)  involved 
the  liability  of  an  administrator  for  interest  on  moneys 
remaining  in  his  hands  where  an  attorney  had  received 
from  him  the  balance  appearing  to  be  due  to  his  client 
and  had  given  a  receipt  for  the  same  at  the  foot  of  the 
account  without  making  any  reservation  of  a  claim  for 
interest.  The  chancellor  held  that  the  settled  account 
was  conclusive  between  the  parties;  and  that  where  inter- 
est was  only  recoverable  as  damages  for  the  non-payment 
of  the  principal  sum  the  receipt  of  the  principal  debt  by 
the  creditor  unaccompanied  by  any  other  action  on  his 
part  was  a  bar  to  any  claim  for  interest  thereon.  Speak- 
ing of  the  receipt  by  the  attorney,  he  said:  "  The  receipt 
of  the  balance  of  the  account  as  stated,  without  any  reser- 
vation of  the  right  to  claim  interest  afterwards,  was 
therefore  a  waiver  of  the  claim."  The  plain  implication 
here  is  that  such  a  reservation  would  have  prevented  a 
waiver;  and  there  was  such  a  reservation  in  the  case  at 
bar. 

In  Hamilton  v.  Van  Rensselaer  (43  N.  Y.  244,  246)  it 
is  stated  generally  that  when  interest  is  only  recoverable 
as  damages  after  default  in  the  payment  of  the  prin- 
cipal, the  receipt  of  the  principal  debt  is  a  bar  to  the 
claim  for  such  interest;  but  as  Jacot  v.  Emmett  (supra) 
is  cited  as  authority  for  the  proposition  it  must  be 
regarded  as  subject  to  the  same  proviso  implied  in  that 
case,  to  wit,  that  it  operates  as  a  bar  only  where 
there  was  no  reservation  of  the  right  to  claim  interest 
afterwards. 

In  an  action  against  the  city  of  New  York  to  recover 

interest  upon  an  award  for  land  taken  for  a  school  site, 

it  was  held  that  the  payment  of  the  amount  awarded  by 

the  commissioners  without  interest  did  not  prevent  the 

17 
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landowner  from  subsequently  claiming  the  interest. 
"  The  plaintiff,"  said  the  court,  speaking  through  Peck- 
ham,  J.,  "did  not  receive  the  amount  paid  as  in  full  of 
her  .  claim,  but  on  the  contrary  claimed  the  interest  and 
protested  against  its  non-payment. "  (Devlin  v.  Mayor, 
etc.,  of  N.  F.,  131  N.  Y.  123,  127.) 

I  think  that  the  correct  rule  applicable  to  such  a  case 
as  that  before  us  was  well  expressed  by  the  United  States 
Court  of  Claims  in  Hobbs  v.  United  States  (19  Ct.  CI. 
Eep.  220),  in  which  the  plaintiff  demanded  the  whole 
amount  of  the  judgment  in  his  favor,  but  accepted  pay- 
ment of  the  principal  on  being  informed  that  the  appro- 
priation was  not  sufficient  to  permit  payment  of  the 
whole  amount.  It  was  held  that  he  was  not  thereby 
deprived  of  his  right  to  claim  the  interest,  the  court  say- 
ing: "  When  payment  of  the  principal  is  accepted  and  no 
account  is  made  of  the  interest,  it  may  well  be  presumed 
that  it  was  not  the  intention  to  exact  it.  But  such  pre- 
sumption is  open  to  rebuttal.  To  this  end,  all  the  con- 
versation and  acts  of  the  parties  and  the  circumstances 
showing  their  intention  ought  to  be  considered."  On  the 
proof  in  the  present  case,  if  it  had  gone  to  the  jury,  they 
might  well  have  found  that  the  presumption  had  been 
rebutted. 

The  interest  being  only  recoverable  as  damages  for  the 
non-payment  of  the  principal  when  due,  it  was  necessary 
for  the  plaintiff  to  prove  a  timely  demand  for  the  prin- 
cipal. This  I  think  he  did  by  showing  that  he  protested 
to  the  commissioner  at  the  head  of  his  department  early 
in  September,  11)04,  against  the  reduction  of  his  salary, 
at  the  same  time  making  a  formal  demand  for  reinstate- 
ment and  the  full  salary.  His  action  in  this  respect 
together  with  his  protest  against  the  reduction,  which  he 
made  to  each  representative  of  the  city  who  paid  him  his 
salary  and  the  form  of  the  receipt  which  he  always  gave, 
sufficed  in  my  opinion  to  preserve  his  rights. 

The  law  should  not  be  so  applied  as  to  create  presump- 
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tions  which  have  no  actual  basis  of  fact  in  the  intention 
of  the  parties.  It  may  well  be  held,  as  it  was  in  the 
Cutter  case,  that  a  party  is  bound  by  a  receipt  in  full 
instead  of  being  protected  by  an  inconsistent  protest 
made  at  the  time  of  giving  the  receipt,  but  there  is  no 
valid  reason  that  I  can  perceive  for  holding  that  the 
mere  acceptance  of  compensation  which  is  unquestion- 
ably due  to  a  public  servant  deprives  him  of  all  claim  for 
interest  by  way  of  damages  against  the  municipality 
which  has  unlawfully  withheld  it  from  him,  when  he 
expressly  declares  that  he  receives  it  only  on  account  and 
that  more  is  due  him.  No  case  is  cited  by  the  respondent 
which  goes  as  far  as  this  and  in  the  absence  of  control- 
ling authority  I  am  not  willing  to  sanction  any  such 
doctrine. 

The  judgment  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

Hiscock,  Chase,  Hogan,  Cardozo  and  Pound,  JJ., 
concur;  Cuddeback,  J.,  dissents. 

Judgment  reversed,  etc. 


Gottfried  Wittwer,  Respondent,  v.  Louis  L.  Hur- 
witz  et  al.,  Trading  under  the  Name  of  Hurwitz 
Bros.  Iron  and  Metal  Company,  Appellants. 

Commissions — real  estate  brokers  —  facts  examined  in  action 
for  sum  to  be  paid  plaintiff  if  he  obtained  a  customer  for  real  estate 
owned  by  defendants,  and  held  that  the  transaction  did  not  pass 
beyond  the  stage  of  negotiation. 

It  was  agreed  between  plaintiff  and  defendants  that  in  case  plain- 
tiff secured  a  customer  for  certain  real  estate  of  defendants  to  be 
paid  for  at  a  price  named  in  cash  and  by  assuming  payment  of  a 
mortgage  on  the  property  he  should  be  compensated  for  his  serv- 
ices. Plaintiff  notified  defendants  that  he  had  a  customer  who 
would  pay  the  required  sum  in  cash  and  take  the  property  subject 
to  the  mortgage.    Defendants  the  same  evening  notified  plaintiff, 
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"Coine  with  money  and  purchaser,  otherwise  option  up  at  12 
o'clock."  Plaintiff  did  not  furnish  the  money  that  night.  Held, 
that  the  plaintiff  failed  to  make  out  a  cause  of  action  against  the 
defendants  for  commissions,  because  he  failed  to  secure  a  customer 
who  agreed  to  assume  the  mortgage  or  one  who  made  the  payment 
required  by  the  defendants. 

Wittwer  v.  Hurwitz,  158  App.  Div.  890,  reversed. 

(Argued  October  11, 1915;  decided  November  16,  1915.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  July  11,  1913,  affirming  a  judgment  in  favor  of 
plaintiff  entered  by  direction  of  the  court  after  a  special 
verdict. 

This  action  is  brought  by  the  plaintiff  to  recover  com- 
missions on  the  sale  of  certain  real  estate  agreed  to  be 
paid  by  the  defendants.  On  October  23,  1912,  the  plain- 
tiff and  the  defendants  entered  into  a  written  agreement 
as  follows: 

"In  consideration  of  one  dollar  and  other  good  and 
valuable  consideration,  the  parties  of  the  first  part  (the 
defendants)  hereby  authorize  the  party  of  the  second 
part  to  secure  a  customer,  ready,  willing  and  able  to  pur- 
chase the  real  property  now  owned  by  the  parties  of  the 
first  part,  and  formerly  owned  by  The  General  Foundry 
&  Machine  Company  located  on  Sand  street,  for  the  sum 
of  twenty-five  thousand  dollars  ($25,000.00),  ten  thousand 
dollars  ($10,000.00)  of  which  must  be  paid  in  cash  to  the 
parties  of  the  first  part,  and  fifteen  thousand  dollars 
($15,000.00)  by  assuming  a  mortgage  on  said  property, 
held  by  the  Savings  Bank.  The  parties  of  the  first  part 
agree  to  pay  the  party  of  the  second  part  the  sum  of 
twenty-five  hundred  dollars  ($2, 500. 00)  provided  he  secures 
a  purchaser  for  said  property  at  the  terms  aforesaid,  not 
later  than  Saturday  October  26th,  1912.  This  contract 
expires  and  becomes  null  and  void  at  midnight  October 
26th,  1912." 
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On  October  26,  1912,  at  about  nine  o'clock  in  the  even- 
ing, the  plaintiff  prepared  and  caused  to  be  presented  to 
the  defendants  the  following  communication: 

"  This  is  to  advise  you  that  I  have  this  day  obtained  a 
purchaser  for  the  property  described  in  the  agreement 
made  and  entered  into  between  us  on  the  23rd  day  of 
October,  1912,  who  is  ready,  willing  and  able  to  purchase 
said  property  for  the  sum  of  $25,000.00,  subject  to  the 
mortgage  thereon  for  $15,000.00  and  pay  upon  said  pur- 
chase  price  the  sum  of  $10,000.00  cash.  That  the  name 
of  said  party  is  Edgar  F.  Brown,  of  Syracuse,  N.  Y." 

Later  in  the  evening  and  at  about  half -past  ten  o'clock, 
the  defendants  sent  to  the  plaintiff  the  following: 

"  We  are  waiting  for  you  at  717  Irving  Ave.  Come 
with  money  and  purchaser,  otherwise  option  up  at  12 
o'clock." 

After  sending  the  foregoing  communication,  the  defend- 
ants called  the  plaintiff  on  the  telephone  and  had  a 
conversation  with  him  to  about  the  same  effect  as  they 
had  written.  They  told  the  plaintiff  that  if  he  wanted 
the  property  he  would  have  to  put  up  $10,000  before 
12  o'clock  that  night;  that  they  wanted  the  money 
that  night,  and  it  would  have  to  be  settled  before  12 
o'clock.  The  defendant  replied  over  the  telephone  that 
he  thought  it  was  not  necessary,  and  that  he  had  done  his 
duty.   • 

On  the  29th  of  October,  Brown,  the  purchaser  named 
in  the  plaintiff's  communication  of  October  26,  tendered 
to  the  defendants  the  sum  of  $10,000  and  demanded  a 
deed  of  the  property  included  in  the  contract.  The 
defendant  Louis  Hurwitz  replied:  "Well,  thin  is  a  nice 
time  to  pflfer  me  the  money.  Why  didn't  they  bring  the 
money  to  my  house  the  other  night  ? "  The  defendants 
refused  to  comply  with  the  demand  for  the  deed. 

Further  facts  were  proved  upon  the  trial,  but  the  fore- 
going are  all  that  are  necessary  to  present  the  questions 
considered  on  this  appeal. 
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Stewart  F.  Hancock  for  appellants.  The  defendants 
under  the  elementary  principles  governing  the  formation 
of  a  contract  never  became  bound  to  pay  the  plaintiff  the 
sum  of  $2,500.  (Weaver  v.  Gay,  3  L.  R.  A.  102;  Bene- 
dict v.  Pincus,  181  N.  Y.  377;  Smith  v.  Truslow,  84 
N.  Y.  660;  Comstock  v.  Drohan,  71  N.  Y.  9;  Paine  v. 
Jones,  76  N.  Y.  274;  Bowen  v.  JSecfc,  94  N.  Y.  86; 
Howells  v.  Stroock,  50  App.  Div.  344;  Sidney  Glass 
Works  v.  Barnes  &  Co.,  S6  Hun,  374;  Nnndy  v.  J/a/- 
thews,  34  Hun,  74;  Myers  v.  Smith ,  48  Barb.  614;  Brown 
v.  iV.  F.  C.  i2.  R  Co.,  44  N.  Y.  79;  McCotter  v.  iVew 
Forfc,  37  N.  Y.  324;  Mars,chall  v.  JEVse/i  Vineyard  Co., 
7  Misc.  Rep.  674;  Wood  &  Selick  v.  Ellsworth,  45  Misc. 
Rep.  584.)  The  doctrine  of  waiver  does  not  apply.  (G/6- 
sow  L.  Co.  v.  L.  &  L.  &  G.  Ins.  Co.,  159  N.  Y.  418; 
Ocumpauyh  v.  Engel,  121  App.  Div.  9;  Bradley  v. 
Standard  L.  &  A.  Ins.  Co.,  112  App.  Div.  536;  P/fce  v. 
Butler,  4  N.  Y.  360.) 

John  F.  Nash  for  respondent.  The  defendants  waiv3d 
strict  performance  of  the  contract.  They  are  now 
estopped  from  objecting  to  the  performance  made  by 
plaintiff  as  a  defense  in  an  action  on  the  contract.  (John- 
son  v.  Oppenheim,  55  N.  Y.  280;  Money  v.  Elder,  56 
N.  Y.  238;  Duclos  v.  Cunningham,  102  N.  Y.  678.) 
Plaintiff  was  not  compelled  under  his  contract  to  "  bind 
the  bargain. "  He  had  performed  when  he  produced  the 
purchaser  " ready,  willing  and  able  to  purchase."  (Ber- 
nard v.  Monnot,  S3  How.  Pr.  443;  Veeder  v.  Seaton,  8f? 
App.  Div.  196.) 

Cuddeback,  J.  The  original  contract  signed  by  the 
defendants  provided  that  the  purchaser  procured  by  the 
plaintiff  should  assume  the  $15,000  mortgage  held  by  the 
savings  bank,  whereas  the  purchaser  named  by  the  plain- 
tiff in  his  communication  of  October  26,  proposed  simply 
to  take  the  property  subject  to  the  savings  bank  mort- 
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gage.  This  proposal  the  defendants  answered  by  what 
was  in  effect  an  acceptance  upon  condition  that  the  pay- 
ment of  $10,000  in  cash  required  by  the  contract  should 
be  made  before  12  o'clock  that  night.  The  plaintiff 
insists  that  the  defendants,  by  this  answer  to  his  pro- 
posal, waived  the  requirement  that  the  purchaser  should 
assume  the  mortgage,  and  that  the  condition  which  they 
attached  to  their  answer  requiring  payment  of  $10,000 
before  12  o'clock  was  entirely  unjustified.  The  plaintiff 
further  insists  that,  with  the  provision  for  the  assump- 
tion of  the  mortgage  thus  waived,  he  complied  with  the 
contract  of  October  26,  by  procuring  a  purchaser  ready, 
able  and  willing  to  buy  the  defendants'  property  on  the 
defendants'  terms,  within  the  time  limited  by  the  con- 
tract, and  that  it  was  not  necessary  that  the  actual  con- 
tract of  sale  should  be  made  within  that  time.  To 
sustain  the  claim  of  waiver,  the  plaintiff  relies  on  the 
rule  that  the  defendants  having  based  their  refusal  to 
perform  on  the  ground  that  the  money  was  not  paid 
before  12  o'clock,  they  could  not  thereafter  relieve  them- 
selves from  liability,  upon  the  ground  that  the  purchaser 
did  not  offer  to  assume  the  mortgage,  citing  Johnson  v. 
Oppenheim  (55  N.  Y.  280);  Mooney  v.  Elder  (56  N.  Y. 
238);  Duclos  v.  Cunningham  (102  N.  Y.  678). 

While  the  defendants  contend  that  the  provisions  of 
the  contract  relating  to  the  assumption  of  the  mortgage 
were  not  waived,  they  also  contend  that  the  conditions 
which  they  imposed  in  their  answer  to  the  plaintiff's  pro- 
posal, whereby  they  required  payment  of  $10,000  before 
12  o'clock,  were  proper  and  valid,  and  the  failure  of  the 
plaintiff  to  meet  those  conditions  renders  the  question  of 
waiver  immaterial.  The  plaintiff  had  not  performed  his 
contract  with  the  defendants  to  procure  a  purchaser  who 
would  assume  the  mortgage,  but  had  produced  a  pur- 
chaser who  proposed  to  buy  subject  to  the  mortgage.  In 
answer  to  that  proposal  the  defendants  made  their  posi- 
tion clear.     Both  in  their  written  communication  of  Octo- 
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ber  26,  and  their  conversation  over  the  telephone,  the 
same  evening,  they  insisted  upon  what  was  practically 
the  immediate  payment  of  the  $10,000,  and  they  refused 
on  October  29  to  deliver  the  deed  demanded,  on  the 
ground  that  the  purchaser  had  failed  to  pay  the  money  on 
the  night  of  October  26. 

The  defendants  thus  made  a  conditional  acceptance  of 
the  plaintiff's  proposal.  The  defendants  had  the  right  to 
attach  the  condition  requiring  prompt  payment  to  their 
acceptance,  and  if  the  plaintiff  failed  to  secure  com- 
pliance therewith  there  was  no  contract  made.  The 
plaintiff  did  not  secure  compliance,  saying  that  he  had 
done  his  duty  and  compliance  with  the  defendants'  condi- 
tion was  not  necessary.  It  did  not,  of  course,  lie  with  the 
plaintiff  to  question  the  reasonableness  or  propriety  of  the 
terms  imposed  by  the  defendants. 

If  the  plaintiff  had  produced  a  purchaser,  able  and 
willing  to  comply  with  the  defendants'  contract  and 
assume  the  savings  bank  mortgage,  then  the  question 
whether  the  defendants  could  require  the  purchaser  to 
pay  $10,000  before  12  o'clock  might  be  important;  but  as 
the  facts  appear,  that  question  is  not  presented.  If,  on 
the  other  hand,  the  plaintiff's  customer  had  paid  the 
$10,000  before  12  o'clock,  then  and  then  only  would  the 
question  whether  there  was  a  waiver  of  the  provisions  of 
the  contract  relating  to  the  assumption  of  the  savings 
bank  mortgage  become  material. 

The  case  is  analogous  to  those  wherein  the  rule  has 
been  laid  down  that  if  a  proposal  made  by  one  person  to 
contract  with  another  upon  certain  terms  and  conditions 
is  met  by  a  counter  offer  to  contract  on  different  terms 
and  conditions,  the  first  proposal  is  thereby  rejected  and 
the  counter-offer  may  become  the  basis  for  further  nego- 
tiations. {Ho wells  v.  Stroock,  50  App.  Div.  344;  Sidney 
Glass  Works  v.  Barnes  &  Co.,  S6  Hun.  374,  377:  McCot- 
ter  v.  Mayor,  etc.,  of  New  York,  37  N.  Y.  325.)  I  think 
that  the  dealings  l>etween  the  parties  to  the  present  action 
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on  October  26  did  not  pass  beyond  the  stage  of  negotia- 
tion, and  that  the  plaintiff  failed  to  make  ont  a  cause  of 
action  against  the  defendants. 

The  judgment  appealed  from  should  be  reversed  and  a 
new  trial  granted,  with  costs  to  abide  the  event. 

Willard  Bartlett,  Ch.  J.,  Collin,  Seabury  and 
Pound,  JJ.,  concur;  Chase  and  Cardozo,  JJ.,  dissent. 

Judgment  reversed,  etc. 


Frederick  Thomas,  Appellant,  r.  The  Solvay  Process 
Company,  Respondent. 

Negligence  —  injury  to  plaintiff  caused  by  negligence  of 
defendant  for  which  plaintiff's  employers  were  doing  work  and 
in  which  work  plaintiff  was  then  engaged — when  defendant 
liable  for  such  injury. 

Upon  examination  of  the  facts  in  an  action  to  recover  damages 
for  a  personal  injury,  held,  that  the  plaintiff,  as  an  employee 
of  a  third  party,  which  had  been  engaged  in  the  work  of  defend- 
ant, was  at  tne  time  of  the  accident  lawfully  upon  its  premises;  that 
it  was  error  for  the  courts  below  to  rule  as  matter  of  law  that 
defendant  had  performed  its  duty;  that  the  question  of  the  exercise 
of  reasonable  prudence  and  care  on  its  part  was  for  the  jury,  and 
that  the  ruling  of  the  trial  justice  that  plaintiff  was  guilty  of  con- 
tributory negligence  as  matter  of  law  cannot  be  upheld. 

Thomas  v.  Solvay  Process  Co.,  159  App.  Div.  938,  reversed. 

(Argued  October  25, 1915;  decided  November  16,  1915.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  December  5,  1913,  affirming  a  judgment  in  favor 
of  defendant  entered  upon  a  dismissal  of  the  complaint 
by  the  court  at  a  Trial  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 

Thomas  Woods  for  appellant.  The  defendant's  serv- 
ants were  guilty  of  negligence  which  caused  plaintiff's 


266  Thomas  v.  Solvay  Process  Co. 


[216  N.  Y.]  Points  of  counsel.  [Nov., 

injuries.  (Flynn  v.  Cent.  Ry.  Co.  of  N.  J.,  142 
N.  Y.  445;  Randolph  v.  B.  &  A.  R.  R.  Co.,  5 
Wkly.  Dig.  150;  74  N.  Y.  608;  Reillyv.  Atlas  Construc- 
tion Co.,  83  Hun,  176;  Dohn  v.  Dawsott,  90  Hun,  271; 
157  N.  Y.  686;  Monahan  v.  Eidlitz,  59  App.  Div.  224; 
Mc Govern  v.  Standard  Oil  Co.,  11  App.  Div.  588; 
Devlin  v.  Smith,  89  N.  Y.  470;  Quigley  v.  lhatcher, 
207  N.  Y.  66.)  The  defendant  is  responsible  for  the  neg- 
ligence of  its  servants  in  this  case.  (Johnson  v.  Nether- 
land  American  Steam  Nav.  Co.,  132  N.  Y.  576;  Murray 
v.  Dwight,  15  App.  Div.  241 ;  Casey  v.  Davis  &  Furber 
Machine  Co.,  209  N.  Y.  26.)  Plaintiff  was  not  guilty  of 
contributory,  negligence.  (Monahan  v.  Eidlitz,  59  App. 
Div.  224;  Kettle  v.  Turl,  162  N.  Y.  255;  Phelps  v. 
Kaufman,  152  N.  Y.  457;  Kirby  v.  Montgomery,  197 
N.  Y.  27;  Perotta  v.  Richmond  Brick  Co.,  123  App. 
Div.  626;  Schell  v.  German  Flats,  54  Misc.  Eep.  445.) 

Jerome  L.  Cheney  for  respondent.  The  case  is  barren 
of  any  evidence  which  would  justify  a  charge  of  action- 
able negligence  against  the  defendant,  and  the  nonsuit 
asked  for  upon  that  ground  was  properly  granted. 
(Wyllie  v.  Palmer,  137  N.  Y.  248;  Standard  Oil  Co.  v. 
Anderson,  212  U.  S.  215;  Ryan  v.  Irons,  114  App.  Div. 
165;  Hordern  v.  Salvation  Army,  124  App.  Div.  674; 
Dowries  v.  Elmira  Bridge  Co.,  41  App.  Div.  339;  82  App. 
Div.  639;  179  N.  Y.  136;  Choyce  v.  Hopper  &  Sons,  120 
App.  Div.  177.)  Plaintiff  was  clearly  guilty  of  contribu- 
tory negligence,  and  the  nonsuit  was  properly  granted  on 
that  ground.  (Downes  v.  Elmira  Bridge  Co.,  41  App. 
Div.  339;  179  N.  Y.  136;  Foxy.  Warner-Quinlan  Co.,  204 
N.  Y.  245;  Lynch  v.  Elektron  Mfg.  Co.,  195  N.  Y.  171; 
Brudie  v.  Renault,  138  App.  Div.  112;  Steinbrenner  \r. 
Forney  Co.,  143  App.  Div.  73;  Chicago,  etc.,  R.  R.  Co. 
v.  Baldwin,  164  Fed.  Rep.  826;  Coleman  v.  Smith,  74 
Atl.  Rep.  915;  Sullivan  v.  Wakefield,  117  Pac.  Rep.  311; 
Hogan  v.  N.  Y.  C.  &  H.  R.  R.  R.   Co.,  208  N.   Y.  445.) 
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Hogan,  J.  This  action  was  brought  to  recover  for  per- 
sonal injuries  alleged  to  have  been  sustained  by  the 
plaintiff  due  to  the  negligence  of  the  defendant.  Upon 
a  former  trial  of  the  action  plaintiff  recovered  a  ver- 
dict. From  the  judgment  entered  thereon  an  appeal  was 
taken  by  the  defendant  to  the  Appellate  Division  of  the 
Supreme  Court,  where  the  judgment  was  reversed  and  a 
new  trial  granted.  The  Appellate  Division  held  that  the 
evidence  failed  to  disclose  actionable  negligence  against 
defendant,  and  also  failed  to  establish  that  plaintiff  was 
free  from  contributory  negligence.  {Thomas  v.  Solvay 
Process  Company,  155  App.  Div.  940.) 

On  the  second  trial,  at  the  close  of  plaintiff's  case,  the 
trial  justice  followed  the  law  of  the  case,  as  stated  by  the 
Appellate  Division,  and  granted  a  nonsuit.  The  judg- 
ment thereon  having  been  affirmed  by  a  divided  court, 
plaintiff  appeals  to  this  court. 

As  the  plaintiff  is  entitled  to  the  benefit  of  every  favor- 
able inference  which  can  reasonably  be  drawn  from  the 
evidence  presented  by  him,  it  is  essential  that  reference 
be  made  to  the  material  facts  contained  in  the  record. 

The  defendant  was  engaged  in  the  construction  of  cer- 
tain buildings,  and  had  a  contract  with  the  Phoenix  Iron 
Company  to  do  the  ironwork  on  the  buildings  under  con- 
struction at  the  time  of  the  accident.  Plaintiff  was  an 
employee  of  the  Phoenix  Company,  and  that  company  in 
the  progress  of  its  work  had  in  use  a  stationary  engine. 
Early  in  October,  1910,  the  defendant,  at  the  request  of 
the  Phoenix  Iron  Company,  procured  the  necessary  lum- 
ber and  material  and  performed  the  labor  incident  to  the 
erection  of  a  building  described  as  an  engine  house, 
which  building  housed  the  stationary  engine  of  defend- 
ant. In  the  spring  and  summer  of  1911,  from  time  to 
time  down  to  the  date  of  the  accident,  boards  had  been 
removed  from  the  building  by  employees  of  defendant, 
and  towards  the  close  of  the  work  of  the  Phoenix  Iron 
Company  the  carpenters  of  the  defendant  had  removed 


268  Thomas  r.  Solvay  Process  Co. 

[216  N.  Y.]  Opinion,  per  Hogan,  J.  [Nov., 


additional  boards  from  the  sides  of  the  building  and  used 
the  same  for  forms. 

July  27th,  1911,  the  Phoenix  Iron  Company  was  practi- 
cally  through  with  its  work.  The  plaintiff,  together 
with  the  engineer  who  had  operated  the  stationary 
engine,  and  other  employees  of  the  Phoenix  Iron  Com- 
pany, was  engaged  from  about  nine  o'clock  in  the  morn- 
ing until  nearly  four  o'clock  in  the  afternoon  moving  the 
stationary  engine  from  the  engine  house.  Boilers  were 
placed  under  the  same  and  it  was  then  removed  out  of 
the  engine  house  and  down  an  incline  to  a  point  some 
distance  away  from  the  building  preparatory  to  loading 
the  same  upon  a  car  for  shipment.  In  the  removal  of 
the  engine  from  the  engine  house  no  part  of  the  building 
was  removed  or  destroyed  by  plaintiff  or  his  associates. 

While  plaintiff  was  engaged  in  his  work,  as  stated,  one 
Badman,  a  gang  foreman  of  defendant,  was  directed  by 
Mr.  Johnson,  a  servant  of  defendant  in  charge  of  the  men 
employed  by  defendant,  except  structural  steel  men,  to 
take  down  the  engine  house.  On  the  afternoon  of  the  day 
in  question  Mr.  Badman  with  some  men  were  at  work 
removing  boards  from  the  building,  and  were  preparing 
to  take  the  roof  off  of  the  same,  and  their  work  was  in 
progress  as  late  as  between  half-past  three  and  four 
o'clock.  The  record  does  not  disclose  that  plaintiff  had 
knowledge  of  the  demolition  of  the  building  being  carried 
on,  as  his  work  was  not  in  that  immediate  vicinity. 

After  the  engine  had  been  removed  to  the  point  of  ship- 
ment there  remained  in  the  engine  house  two  or  three 
barrels  which  had  been  used  to  retain  water,  a  tool  box, 
tools,  blocks,  wrenches,  chains,  ropes  and  pails,  the  prop- 
erty of  the  Phoenix  Iron  Company,  which  were  to  be 
removed  and  put  upon  the  car  with  the  stationary  engine. 

The  plaintiff  returned  to  the  engine  house  about  four 
o'clock  to  pick  up  the  tools  and  remaining  property,  and 
upon  his  arrival  there  Mr.  Badman,  the  foreman,  stood 
nearby  with  his  hand  leaning  against  a  post  of  the  house, 
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and,  so  far  as  the  record  discloses,  Badman  failed  to  cau- 
tion plaintiff  and  his  associates  who  had  preceded  him 
into  the  building  of  any  changes  made  thereon  or  to 
prevent  their  entrance  to  the  same. 

The  plaintiff  thereupon  started  to  "coil  up  the  line,"  the 
"  line  "  consisting  of  rope  which  had  been  used  as  a  swing 
line  on  the  boom  of  the  derrick  which  had  been  operated 
by  the  engine,  and  which  was  three  hundred  or  four  hun- 
dred feet  in  length,  lying  upon  the  ground,  partly  within 
and  partly  without  the  engine  house.  While  standing 
within  the  engine  house  coiling  this  rope  the  roof  of  the 
building  fell  upon  the  plaintiff,  causing  the  injuries 
complained  of. 

Counsel  for  the  defendant  contends  that  the  uncontra- 
dicted evidence  discloses  that  the  work  of  removal  of  the 
engine  house  was  being  carried  on  by  the  Phoenix  Iron 
Company,  consequently  that  any  negligence,  if  negligence 
existed,  was  the  negligence  of  the  Phoenix  Company  and 
not  that  of  defendant  —  that  the  employees  of  defendant 
had  been  loaned  to  the  Phoenix  Company  to  remove  the 
building,  and  thus  became  for  the  time  being  the  servants 
of  the  latter  company.  In  support  of  that  proposition 
counsel  calls  attention  to  the  evidence  of  Mr.  Johnson, 
the  superintendent  of  defendant,  and  asserts  that  the  evi- 
dence upon  the  question  as  to  whether  the  work  as  being 
done  was  the  work  of  the  defendant  or  that  of  the  Phoe- 
nix Iron  Company  is  uncontradicted,  and  in  support  of 
such  proposition  he  quotes  from  the  testimony  of  Mr. 
Johnson,  as  follows:  "As  I  understand  it,  the  Phoenix 
Company  was  doing  that  work,  *  *  *  "  and  reads  that 
evidence  in  connection  with  the  evidence  of  the  same  wit- 
ness that  the  engine  house  was  erected  by  defendant  at 
the  request  of  the  Phoenix  Company,  and  the  only  pur- 
pose the  building  served  was  to  house  the  stationary 
engine  of  the  Phoenix  Company,  except  that  he  and  other 
employees  used  it  as  he  saw  it  was  neee&sary,  which  he 
states  is  the  only  evidence  relating  to  the  matter  in  the 
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case,  and  from  the  same  he  argues  that  there  can  be  no 
question  that  the  workmen  engaged  in  taking  down  the 
building  were  engaged  in  doing  work  of  the  Phoenix  Com- 
pany and  were  the  servants  for  the  time  being  of  the 
Phoenix  Iron  Company. 

As  we  view  the  evidence  in  this  case,  having  in  mind 
the  inference  to  be  drawn  therefrom,  we  are  unable  to 
assent  to  the  proposition  advanced.  The  evidence  of  Mr. 
Johnson  does  not  bear  the  interpretation  contended  for. 
The  "work"  spoken  of  by  him  as  being  done  by  the 
Phoenix  Company  had  no  reference  to  the  engine  house 
or  its  removal.  Mr.  Johnson  was  called  principally  by 
the  plaintiff  to  show  his  relationship  to  the  defendant, 
and  in  speaking  of  the  "  work  "  spoken  of  by  counsel,  he 
testified:  "I  remember  this  construction  work  that  was 
being  done  at  Jamesville.  At  that  time  I  was  in  the 
employ  of  the  defendant  company.  I  had  charge  of  all 
the  men  on  that  job  except  the  structural  steel  men.  As 
I  understand  it,  the  Phoenix  Iron  Company  was  doing 
that  work."  It  is  apparent  that  the  "  work  "  referred  to 
was  the  work  of  construction  only  and  had  no  reference 
to  work  of  destruction. 

The  record  is  barren  of  evidence  tending  to  show  any 
request  on  the  part  of  the  Phoenix  Company  to  defendant 
that  the  latter  should  remove  the  building.  Mr.  Johnson 
testified  to  the  directions  he  gave  Badman  in  that  respect, 
but  his  evidence  is  silent  as  to  auy  request  by  the  Phoenix 
Company  either  for  the  removal  of  the  building  or  fur- 
nishing of  men  to  do  the  work.  Had  Mr.  Johnson  acted 
under  the  direction  of  the  Phoenix  Company  rather  than 
for  the  defendant  it  is  singular  that  such  fact  was  not 
developed  upon  his  examination  by  the  attorney  for 
defendant.  Having  reached  the  conclusion  that  the 
inference  may  be  drawn  from  the  evidence  that  the  demo- 
lition of  the  building  was  being  carried  on  by  defendant, 
we  pass  to  a  consideration  of  the  question  whether  or 
not  the  evidence  justified  the  submission  to  a  jury  of  the 
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questions  of  negligence  on  the  part  of  the  defendant,  as 
well  as  contributory  negligence  of  the  plaintiff . 

The  defendant  assumed  the  work  of  demolition  of  the 
building  before  all  the  property  of  the  Phoenix  Company 
had  been  removed  therefrom.  When  the  work  was  com- 
menced sometime  after  two  o'clock  in  the  afternoon  under 
the  supervision  of  Badman  it  must  have  been  apparent 
to  him  that  the  engine  had  been  removed  from  the  build- 
ing and  that  other  property  remained  therein.  If,  in  the 
course  of  the  work  of  taking  down  the  building,  the  roof  or 
any  part  of  the  house  was  liable  to  fall  and  people  would  be 
in  danger  of  injury  therefrom,  it  was  the  duty  of  defend- 
ant in  the  performance  of  the  work  to  exercise  reasonable 
prudence  and  care,  and  to  adopt  such  measures  of  cau- 
tion towards  persons  approaching  or  entering  the  build- 
ing as  would  prevent  them  from  being  unreasonably  and 
unnecessarily  exposed  to  danger.  We  think  it  was  error 
for  the  courts  below  to  hold  as  matter  of  law  that  defend- 
ant had  performed  its  duty,  and  that  upon  the  facts  the 
question  of  the  exercise  of  reasonable  prudence  and  care 
was  a  question  for  the  jury.  The  plaintiff  as  an  employee 
of  the  Phoenix  Company,  which  had  been  engaged  in  the 
work  of  defendant,  was  at  the  time  of  the  accident  law- 
fully upon  the  premises  of  defendant. 

From  half -past  nine  in  the  morning  until  four  o'clock 
in  the  afternoon  he  had  been  engaged  in  the  work  of  the 
removal  of  the  engine.  His  labor  was  performed  at 
increased  distances  from  the  building  in  question.  It  is 
fair  to  assume  that  he  devoted  his  attention  to  work  on 
which  he  was  employed,  as  the  evidence  does  not  disclose 
that  he  had  knowledge  that  work  upon  the  engine  house 
was  in  progress. 

The  jury  might  have  found  that  Mr.  Badman  was 
chargeable  with  knowledge  of  the  condition  of  the  build- 
ing, or  any  weakness  thereof  or  dangers  incident  to  a  per- 
son working  therein;  that  he  omitted  to  call  attention  of 
plaintiff  to  the  condition  of  the  building  and  permitted 


272  Thomas  v.  Solvay  Process  Co. 


[216  N.  Y.]  Opinion,  per  Hogan,  J.  [Nov., 


him  to  enter  the  same  and  almost  immediately  thereafter 
the  roof  fell.  Whether  or  not  under  the  evidence  and  cir- 
cumstances of  the  case,  the  servants  of  defendant  exer- 
cised reasonable  prudence  and  care  in  the  performance  of 
their  work  and  towards  the  plaintiff  was  a  question  of 
fact  for  the  consideration  of  a  jury. 

The  ruling  of  the  trial  justice  that  plaintiff  was  guilty 
of  contributory  negligence  as  matter  of  law  cannot  be 
upheld.  Respondent  argued  that  as  the  building  was  in 
course  of  demolition,  which  was  plainly  to  be  seen,  plaintiff 
cannot  be  excused  from  a  failure  to  observe  the  conditions 
which  the  use  of  his  eyes  would  disclose,  consequently  he 
was  guilty  of  negligence  contributing  to  the  accident. 
The  suggestion  of  counsel  would  necessarily  imply  that 
had  plaintiff  used  his  senses  he  would  have  discovered 
that  the  place  was  dangerous  and  should  he  enter  there 
to  continue  his  work  he  would  be  chargeable  with  con- 
tributory negligence. 

Plaintiff  testified  that  from  the  time  he  was  ordered  to 
return  to  the  building  he  was  busy  all  of  the  time  and 
did  not  observe  any  change  in  the  same.  True,  he  was 
an  interested  witness,  but  his  testimony  was  not  so  incon- 
sistent with  the  evidence  in  the  case  as  to  deprive  him  of 
the  submission  of  the  case  to  a  jury.  The  witnesses 
called  by  plaintiff  who  had  seen  some  work  of  demolition 
in  progress  entered  the  building  about  the  time  plaintiff 
entered  the  same  but  escaped  the  accident.  The  jury 
might  have  considered  that  fact  upon  the  question  of  the 
apparent  dangerous  condition  of  the  structure.  Had 
plaintiff  observed  the  condition  of  the  building  was  he 
still  bound  to  make  the  necessary  tests  to  determine  its 
safety  ?  The  law  does  not  exact  extreme  or  unusual  care 
in  such  a  case.  The  jury  might  have  found  the  condition 
had  l)een  created  by  defendant,  and  defendant  had  a  more 
practical  knowledge  of  the  danger  to  be  apprehended  than 
the  plaintiff  could  acquire  by  observation,  and,  as  the 
servant  of  defendant  in  charge  of  the  work  was  upon  tho 
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ground,  the  plaintiff  had  the  right  to  rely  upon  him  to 
caution  plaintiff  if  danger  existed.  Plaintiff,  therefore, 
is  not  to  be  defeated  as  matter  of  law,  when  the  jury- 
might  have  found  that  he  did  not  observe  any  change  in 
appearance  of  the  building,  or  had  he  looked  the  danger 
to  him  would  not  be  so  apparent  as  to  render  him  guilty 
of  contributory  negligence  in  entering  the  same. 

The  questions  of  negligence  of  defendant  and  contribu- 
tory negligence  of  the  plaintiff  were  for  determination  by 
a  jury. 

The  judgment  should  be  reversed,  and  a  new  trial 
ordered,  costs  to  abide  the  event. 

Wilj^ard  Bartlett,  Ch.  J.,  Hiscock,  Chase,  Cardozo 
and  Pound,  JJ.,  concur;  Cuddeback,  J.,  dissents. 

Judgment  reversed,  etc. 


In  the  Matter  of  the  Application  of  The  People  of  the 
State  op  New  York,  by  William  T.  Emmet,  Superin- 
tendent of  Insurance,  Respondent,  for  an  Order  to  Take 
Possession  of  the  Property  and  Liquidate  the  Business 
of  the  Empire  State  Surety  Company. 

Wheeler  Condenser  and  Engineering  Company  et  al., 

Appellants. 

Insurance  companies  —  insolvency  of  liability  insurance  com- 
pany —  priority  of  claims  —  claims  upon  which  causes  of  action 
accrued  and  actions  against  company  were  begun  before  entry 
of  order  of  liquidation  may  participate  in  division  of  assets  — 
other  claims  which  may  not  participate. 

An  insurance  company  having  been  declared  insolvent  and  the 
superintendent  of  insurance  having  taken  charge  of  its  affairs,  an 
order  of  dissolution  was  granted.  The  superintendent  rejected  as 
contingent  certain  claims  against  the  estate  arising  out  of  bonds 
given  pursuant  to  a  statute  of  the  United  States  for  the  faithful  per- 
18 
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formance  of  contracts  by  contractors  for  government  work.  Held, 
that  (1)  claims  upon  which  causes  of  action  had  accrued  and  upon 
which  actions  against  the  surety  had  been  commenced  before  the 
date  of  the  entry  of  the  order  of  liquidation  in  which  actions  judg- 
ments on  that  date  had  not  been  entered,  were  certain  and  absolute 
at  the  date  of  the  entry  of  the  order  of  liquidation,  and  they  should 
be  allowed  to  participate  in  the  ratable  division  of  the  assets  of 
the  insolvent  surety  company.  (2)  Claims  upon  which  no  causes  of 
action  against  the  surety  had  accrued  before  the  date  of  the  entry 
of  the  order  of  liquidation  and  upon  which  claims  no  actions  were 
commenced  until  after  the  date  of  the  entry  of  the  order  of  liquida- 
tion are  contingent  and  were  properly  rejected.  (People  v.  Metropol- 
itan Surety  Company,  211  N.  Y.  107,  explained  and  followed.) 
Matter  of  Empire  State  Surety  Co.,  167  App.  Div.  341,  reversed. 

(Argued  September  28,  1915;  decided  November  23,  1915.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  June  29,  1915,  which  reversed  an  order  of 
Special  Term  denying  a  motion  by  the  superintendent  of 
insurance  for  the  dismissal  of  the  claims  of  the  appel- 
lants as  invalid  and  not  provable  against  the  assets  of  the 
Empire  State  Surety  Company  and  granted  said  motion. 

The  following  questions  were  certified  by  order  dated 
June  25,  1915: 

"  1.  Did  the  procurement  of  judgments  against  the 
Empire  State  Surety  Company  in  the  United  States  Dis- 
trict Court  after  the  date  of  the  liquidation,  to  wit, 
December  16,  1912,  in  actions  regularly  begun  before  that 
date,  entitle  the  claimants  recovering  such  judgments  to 
share  in  the  assets  of  said  surety  company  in  the  hands 
of  the  superintendent  of  insurance  as  liquidator  ? 

"  2.  At  the  date  of  the  liquidation  of  the  Empire  State 
Surety  Company,  to  wit,  December  16,  1912,  had  the 
claims  of  the  following  named  claimants  so  far  matured 
as  to  entitle  them  to  share  in  the  distribution  of  the 
assets  in  the  hands  of  the  superintendent  of  insurance 
as  liquidator  i    The  following  are  the  creditors  referred 
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to:  Wheeler  Condenser  &  Engineering  Co.,  Westing- 
house  Electric  &  Manufacturing  Co.,  the  Crane  Com- 
pany, the  Philip  Carey  Company,  Egbert,  House  &  Co., 
National  Fire  Proofing  Co.,  Brading  Marshall  Lumber 
Co.,  Jacob  Bietzel  &  Sons,  the  Summers  Parrott  Hard- 
ware Co.,  Crigger  &  Graves,  S.  H.  Pouder,  the  Allen 
Iron  &  Steel  Company,  Fred  Fox,  Jr.,  Cloyd  Brothers 
and  the  Richmond  Radiator  Company. 

"  3.  Did  the  procurement  of  judgments  against  the 
Empire  State  Surety  Company  in  the  United  States  District 
Court  in  actions  begun  after  the  date  of  liquidation,  to 
wit,  December  16,  1912,  entitle  the  claimants  recovering 
such  judgments  to  share  in  the  assets  of  said  surety 
company  in  the  hands  of  the  superintendent  of  insurance 
as  liquidator? 

"  4.  At  the  date  of  the  liquidation  of  the  Empire  State 
Surety  Company,  to  wit,  December  16,  11)12,  had  the 
claims  of  the  following  named  claimants  so  far  matured 
as  to  entitle  them  to  share  in  the  distribution  of  the 
assets  of  said  surety  company  in  the  hands  of  the  super- 
tendent  of  insurance  as  liquidator  'i  The  following  are 
the  claimants  referred  to:  Haines,  Jones  &  Cadbury  Co., 
Burlingame  &  Darbys  Company,  and  Williams  Heating 
and  Plumbing  Company. 

"5.  In  a  case  wherein  an  action  had  been  begun 
against  the  Empire  State  Surety  Company  in  the  United 
States  District  Court  before  the  liquidation  of  said  surety 
company,  to  wit,.  December  16,  1912,  but  no  final  judg- 
ment had  been  recovered  prior  to  the  date  of  the  order 
herein  appealed  from,  will  conforming  to  the  provisions 
of  the  statute  under  which  the  bonds  were  issued,  and 
hereafter  obtaining  judgment  against  said  surety  com- 
pany upon  their  claims,  entitle  the  claimants  to  share  in 
the  distribution  of  the  assets  in  the  hands  of  the  superin- 
tendent of  insurance  as  liquidator '( 

u  6.  If  the  fifth  question  is  answered  in  the  affirmative, 
should   the  time  for  filing  with  the   superintendent  of 
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insurance  judgments  upon  said  claims  be  extended  until 
such  judgments  are  obtained,  or  the  actions  in  which  they 
are  sought  shall  be  otherwise  finally  determined  ? 

"  7.  At  the  time  of  the  liquidation  of  the  Empire  State 
Surety  Company,  to  wit,  December  16,  1912,  had  the 
claims  of  the  following  named  claimants  so  far  matured 
as  to  entitle  them  to  share  in  the  assets  in  the  hands  of 
the  superintendent  of  insurance  as  liquidator  ?  The  fol- 
lowing are  the  creditors  referred  to:  the  Winslow 
Brothers  Company,  William  M.  Ivins,  as  trustee,  etc., 
and  Belmont  Iron  Works  and  George  S.  Holmes  Co. 

%i  8.  Must  the  liability  of  said  Empire  State  Surety 
Company  on  any  bond  given  by  it  be  first  determined  by 
a  judgment  of  the  United  States  District  Court,  in  the 
district  wherein  the  work  was  performed,  before  any 
claimant  in  the  proceeding  may  share  in  the  distribution 
of  the  assets  of  said  surety  company  ? " 

The  following  questions  were  certified  by  order  dated 
July  9,  1915: 

"1.  Had  the  claims  of  *the  appellants,  Williams  Heat- 
ing &  Plumbing  Company,  William  P.  Tarrant,  Egidio 
Merchesini,  doing  business  as  Mosaic  Marble  &  Enamel 
Company,  York  Safe  &  Lock  Company,  Baker  &  Shev- 
lin  Co.,  Vermont  Marble  Company  (Saratoga  Springs 
Post  Office),  Jacob  Beitzel  &  Sons,  Evans  Marble  Com- 
pany and  Saratoga  Trap  Rock  Company,  so  far  ripened 
on  the  lttth  day  of  December,  1912,  that  upon  the  entry  of 
a  judgment  for  the  amount  of  such  claims  in  the  Federal 
Court  for  the  Northern  District  of  New  York,  such 
claims  are  provable  against  the  assets  of  the  Empire 
State  Surety  Company  in  the  hands  of  the  superintendent 
of  insurance  as  liquidator  ? 

"  2.  Can  the  claim  of  the  Vermont  Marble  Company 
(North  Adams  Post  Office),  in  which  judgment  of  the 
Federal  Court  for  the  District  of  Massachusetts  subse- 
quent to  the  H>th  day  of . December,  1912,  was  obtained, 
be  admitted  as  a  claim  against  the  assets  of  the  Empire 
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State  Surety  Company  in  the  hands  of  the  superintendent 
of  insurance  as  liquidator  ? " 

Charles  E.  Lydecker,  Franklin  Taylor,  Samuel  M. 
Richardson  and  Joseph  J.  Zeiger  for  Wheeler  Condenser 
and  Engineering  Company  et  al. ,  appellants.  At  the  date 
of  the  liquidation  of  the  Empire  State  Surety  Company  the 
claims  of  these  appellants  were  absolute  and  vested,  not 
contingent.  {United  States  v.  McCord,  233  U.  S.  157; 
United  States  v.  N.  Y.  Steam  Co.,  235  U.  S.  327;  Illinois 
Surety  Co.  v.  United  States,  215  Fed.  Eep.  334;  Davis 
v.  Davis,  137  Wis.  640;  Dotvner  v.  Topi  iff,  19  Vt.  339; 
Matter  of  Empire  State  Surety  Co.,  214  N.  Y.  553;  People 
v.  Met.  Surety  Co.,  205  N.  Y.  135;  211  N.  Y.  107;  Clews  v. 
N.  Y.  Nat.  Bank,  105  N.  Y.  398;  People  'ex  rel.  Unger 
v.  Kennedy,  207  N.  Y.  545.)  The  procurement  of  judg- 
ments by  these  appellants  against  the  insolvent  surety  com- 
pany, after  the  date  of  its  liquidation,  in  an  action  duly 
commenced  before  that  date,  entitles  them  to  share  in  the 
assets  of  said  company  now  in  the  hands  of  the  superin- 
tendent of  insurance  as  liquidator.  (Shellington  v.  How- 
land,  53N.  Y.  371;  Matter  of  Hawley,  194  Fed.  Rep.  731.) 

Herman  S.  Hertwig  for  Belmont  Iron  Works,  appellant. 
The  claims  of  the  Belmont  Iron  Works  were  fixed  claims 
when  the  proceedings  to  dissolve  the  surety  company  were 
commenced  and  the  disallowance  of  them  was  error. 
(People  v.  Met.  Surety  Co.,  205  N.  Y.  135;  United  States 
v.  Boomer,  183  Fed.  Rep.  726;  United  States  v.  Scheur- 
man,  218  Fed.  Rep.  915;  Equitable  Surety  Co.  v.  Macmil- 
lan,  234  U.  S.  448.) 

Hugo  Kohlmann,  William  W.  Robison  and  Walter  L. 
Worrall  for  Jacob  H.  Shaffer,  as  trustee,  et  al. ,  appellants. 
The  claims  of  the  appellants  became  absolute  liabilities 
of  the  Empire  State  Surety  Company  prior  to  the  com- 
mencement of  the  liquidation  proceeding  on  December  16, 
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1912,  and  the  claimants  are  entitled  to  share  in  the  dis- 
tribution of  the  assets  of  the  surety  company.  (Texas 
Cement  Co.  v.  McCord,  233  U.  S.  157;  United  States  for 
use  of  A.  Bryant  Co.  v.  New  York  Steamfitting  Co., 
235  U.  S.  340;  Matter  of  Empire  State  Surety  Co.,  214 
N.  Y.  553.) 

Thomas  B.  Cotter  for  Egbert,  House  &  Co.  et  al., 
appellants.  At  the  date  of  the  liquidation  of  the  Empire 
State  Surety  Company  the  claims  of  these  appellants 
were  then  just  and  legal  liabilities  of  that  company, 
provable  and  enforceable  against  it  under  its  bond,  and, 
therefore,  are  entitled  to  share  in  the  distribution  of  its 
assets  whether  reduced  to  judgment  before  or  after  that 
date.  (Matter  of  Syracuse  H.  W.  &  S.  Co.,  214  N.  Y. 
5(35;  Matter  of  Buffalo  H.  W.  &  S.  Co.,  214  N.  Y.  553; 
Ross  v.  Company,  56  N.  J.  Eq.  41;  Casualty  Ins.  Co. 
v.  Case,  82  Md.  535;  Bassil  v.  Maryland  Casualty  Co., 
210  N.  Y.  235;  Bradshawv.  Rogers  &  McGee,  20  Johns. 
102.) 

Thomas  G.  Flaherty,  Gerard  Roberts  and  Charles  J. 
McDermott  for  Haines,  Jones  &  Cadbury  et  al.,  appel- 
lants. The  claims  upon  which  this  judgment  was  entered 
had  matured  prior  to  the  date  of  the  order  of  liquidation 
and  were  not  contingent  on  December  16,  1912.  (Matter 
of  Empire  titate  Surety  Co.,  214  N.  Y.  553.) 

Charles  L.  Hoey  and  Edgar  T.  Brackett  for  Vermont 
Marble  Company  et  al.,  appellants. 

M.  J.  Wright  and  Frederic  G.  Dunham  for  respond- 
ent. The  claims  must  be  valued  as  of  December  16, 
1912.  (Matter  of  Empire  State  Surety  Co.,  165  App. 
Div.  135;  People  v.  Met.  Surety  Co.,  205  N.  Y.  135; 
Comm.  v.  Bean,  3  Rob.  [La.]  414;  White  v.  Knox,  111 
U.  S.  784.)  The  claims  were  contingent  on  December  16, 
1912.     (Matter  of  Smith  Co.  v.  Yawger,  211  N.  Y.  107; 
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Matter  of  Empire  State  Surety  Co.,  105  App.  Div.  135; 
Eberhart  v.  United  States,  204  Fed.  Kep.  884;  United 
States  v.  McCord,  233  U.  S.  157;  Baker  Cant  Co.  v. 
United  States,  204  Fed.  Rep.  390;  United  States  v. 
Boomer,  1S3  Fed.  Rep.  726;  People  v.  Met.  Surety  Co., 
205  N.  Y.  135;  United  States  v.  Robinson,  214  Fed.  Rep. 
38;  Stitzer  v.  United  States,  182  Fed.  Rep.  513;  United 
States  v.  Winkler,  102  Fed.  Rep.  307.) 

Seabury,  J.  The  Empire  State  Surety  Company  was  a 
corporation  organized  under  section  70  of  the  Insurance 
Law  and  authorized  to  carry  on  the  business  of  liability 
insurance  in  this  state.  On  December  16th,  1912,  in  a 
proceeding  instituted  under  and  in  pursuance  of  section 
03  of  the  Insurance  Law  it  was  declared  insolvent  and 
the  superintendent  of  insurance  was  directed  to  take  pos- 
session of  its  affairs  and  liquidate  its  business.  On 
September  20th,  1913,  an  order  dissolving  the  company 
was  entered.  On  May  11th,  1914,  the  superintendent  of 
insurance  filed  a  report  rejecting  as  contingent  certain 
claims  against  the  estate  of  the  surety  company.  These 
claims  arose  under  bonds  given  pursuant  to  a  statute  of 
the  United  States.  (33  U.  S.  Stat,  at  Large,  ch.  778.) 
This  statute  requires  a  contractor  engaged  in  the  con- 
struction of  government  work  to  file  a  bond,  with  suf- 
ficient sureties,  providing  among  other  things  for  the 
prompt  payment  by  him  to  all  persons  furnishing  labor 
and  materials  to  be  used  in  such  work.  Under  this 
statute  the  United  States  has  the  exclusive  right  to  bring 
action  thereon  within  six  months  after  the  u  completion 
and  final  settlement  of  such  contracts."  It  is  therein 
provided  that  in  that  action  the  laborers  and  material- 
men may  intervene,  prove  their  claims,  and  have  them 
paid  subject  to  the  priority  of  the  claim  and  judgment  of 
the  United  States.  If  the  Federal  government  fails  to 
bring  the  action  within  the  time  stated  any  claimant 
may  institute  a  suit  in  the  interest  of  all  creditors  who 
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choose  to  intervene  to  have  their  resj)ective  claims  liqui- 
dated. In  the  event  of  the  penalty  of  the  bond  being 
insufficient,  the  judgments  of  the  various  claimants  are 
to  be  for  a  pro  rata  amount  The  claimants  and  appel- 
lants represented  on  this  appeal  were  subcontractors 
on  various  United  States  government  contracts.  The 
Empire  State  Surety  Company  had  issued  bonds  cover- 
ing all  such  contracts.  No  action,  however,  had  been 
brought  by  the  United  States  government  upon  any  of 
the  contracts  here  involved  within  the  six  months  after 
completion  thereof  as  provided  by  the  statute. 

There  are  two  general  classes  of  claims  involved. 
(1)  Claims  upon  which  causes  of  action  had  accrued  and 
upon  which  actions  against  the  surety  had  beea  com- 
menced before  December  Itith,  1912,  the  date  of  the 
entry  of  the  order  of  liquidation  in  which  actions  judg- 
ments on  that  date  had  not  been  entered.  (2)  Claims 
upon  which  no  causes  of  action  against  the  surety  had 
accrued  before  the  date  of  the  entry  of  the  order  of 
liquidation  and  upon  which  claims  no  actions  were  com- 
menced until  after  the  date  of  the  entry  of  the  order  of 
liquidation.  We  are  all  of  the  opinion  that  the  claims 
within  the  latter  class  are  contingent  and  were  properly 
rejected.  In  so  holding  we  follow  and  apply  the  actual 
decision  made  in  People  v.  Metropolitan  Surety  Com- 
pany (211  N.  Y.  107).  As  to  the  claims  within  the  first 
class  referred  to  above  we  are  of  the  opinion  that  they 
were  certain  and  absolute  at  the  date  of  the  entry  of  the 
order  of  liquidation,  and  they  should  be  allowed  to 
participate  in  the  ratable  division  of  the  assets  of  the 
insolvent  surety  company.  The  bonds  under  which  the 
claims  of  these  appellants  arise  were  given  to  secure  the 
faithful  performance  of  contracts  made  by  contractors 
with  the  United  States  of  America  for  the  doing  of  pub- 
lic work.  These  statutory  bonds  were  filed  under  the  pro- 
vision of  the  Federal  statute  referred  to  above.  They 
were  executed  by  the  contractor  as  principal  and  the 
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Empire  State  Surety  Company  as  surety.  The  date  of 
the  completion  and  final  settlement  of  the  contracts  was 
prior  to  the  date  of  the  entry  of  the  order  of  liquidation. 
These  claims  cannot  properly  be  said  to  be  contingent. 
The  work  under  the  contracts  upon  which  they  arose 
was  completed.  The  claims  themselves  were  liquidated. 
A  cause  of  action  upon  these  claims  had  accrued  and 
action  upon  them  had  been  commenced  prior  to  the  entry 
of  the  order  of  liquidation.  The  action  was  commenced 
soon  after  the  expiration  of  the  six  months'  period  during 
which  time  the  Federal  statute  prohibited  the  commence- 
ment of  such  action.  We  have  recently  held  in  reference 
to  claims  in  this  proceeding  that  where  employers  were 
insured  against  accidents  and  an  accident  covered  by  the 
policy  had  happened  and  the  insurer  had  failed  to  per- 
form its  contract  claims  against  the  insurer  were  certain 
and  not  contingent.  (Matter  of  Empire  State  Surety 
Co.,  214  N.  Y.  553,  505.)  If  such  unliquidated  claims  are 
nevertheless  certain  there  can  be  no  basis  for  holding 
that  the  claims  of  contract  creditors  who  have  completed 
the  work  under  the  contract  and  whose  cause  of  action 
had  accrued  before  the  entry  of  the  order  of  liquidation 
are  uncertain  and  contingent.  The  distinction  now 
sought  to  be  established  between  these  two  classes  of 
claims  has  no  basis  in  reason,  and  must,  if  adopted, 
result  in  injustice  to  those  who  own  such  claims.  The 
distinction  is  not  the  result  of  any  statutory  discrimina- 
tion. It  is  sought  to  be  made  solely  in  leference  to  the 
supposed  authority  of  People  v.  Metropolitan  Surety  Co, 
(211  X.  Y.  107).  In  that  case,  which  arose  under  the 
Federal  statute  referred  to  above,  the  claimants  had  no 
cause  of  action  because  the  six  months'  period  within 
which  the  statute  gave  the  United  States  the  right  to  sue 
had  not  expired,  and  until  that  time  the  creditor's  right  of 
action  had  not  accrued.  The  action  contemplated  by  the 
Federal  statute  is  a  representative  action,  and  under  that 
statute  no  cause  of  action  accrued  to  the  creditor  within  the 
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six  months  unless  the  United  States  instituted  the  action 
before  that  time.  It  was  upon  this  ground  that  the 
decision  in  People  v.  Metropolitan  Surety  Company 
(supra)  was  actually  made,  although  in  the  prevailing 
opinion  it  was  said  that  a  judgment  alone  could  render  the 
claim  absolute.  That  this  was  the  question  decided  in 
that  case  appears  from  the  prevailing  opinion  which  said 
that  the  liability  of  the  surety  "  remained  qualified  and 
conditional.  Its  certainty  or  absoluteness  depended  upon* 
the  possibility  that,  by  means  of  the  only  method  pro- 
vided or  permitted  by  the  statute  and  not  then  instituted^ 
the  validity  and  enforcibility  of  the  claim  be  adjudicated. 
*  *  *  It  is  unnecessary  to  consider  whether  or  not 
the  presentation  of  the  claim  to  the  receiver  and  the  sub- 
sequent proceeding  is  a  suit  or  action  brought  by  the 
claimant.  We  are  not  required  to  pass  beyond  the 
fact  that  the  claimant  has  no  right  of  action  and  the 
surety  company  no  liability  cognizable  in  this  action 
or  proceeding.  Whatever  right  of  action  was  in  the 
claimant  or  liability  on  the  part  of  the  surety  was 
conditioned  upon  the  use  of  the  statutory  remedy. 
Divorced  from  that  remedy  the  right  and  the  liability 
are  non-existent.  The  claimant  should  have  conformed 
with  the  provisions  of  the  statute  and  obtained  in  the 
statutory  action  and  presented  to  the  receiver  a  judg- 
ment establishing  the  validity  and  amount  of  his  claim. 
His  claim  as  presented  was  conditional  and  not  abso- 
lute, and  its  allowance  was  error. "  (p.  1 17.)  It  is  evident 
from  this  quotation  that  the  question  actually  decided  in 
that  case  was  that  the  creditor's  claim  was  contingent 
because  at  the  time  he  had  no  cause  of  action,  and  no  suit 
had  been  commenced  either  upon  the  bond  or  by  any 
creditor  of  the  principal  debtor  in  the  Federal  courts  as 
provided  by  the  Federal  statute.  In  the  present  case  the 
action  had  been  commenced  under  the  Federal  statute 
before  the  entry  of  the  order  of  liquidation,  and  the 
claims  of  these  appellants  may  well  be  held  to  be  certain, 
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whereas  in  cases  where  the  creditor  had  no  cause  of 
action  they  could  properly  be  held  to  be  contingent. 
This  view  of  the  case  is  in  accord  with  that  so  well  stated 
at  the  Appellate  Division  in  the  dissenting  opinion  of 
Presiding  Justice  Ingraham.  In  that  opinion  he  said: 
*fc  The  Federal  statute,  as  I  read  it,  recognizes  the  fact 
that  after  the  six  months'  period  in  which  the  United 
States  could  sue  had  expired  then  the  liability  to  the 
creditors  became  fixed,  and  the  proper  proceeding  by  the 
commencement  of  the  action  in  the  Federal  courts  had 
been  taken  to  enforce  it.  The  liability  did  not  depend 
upon  the  judgment  in  that  action,  but  upon  the  facts  as 
they  then  existed,  and  the  judgment  of  the  Federal 
court  in  that  action  was  a  mere  ascertainment  of  the 
amount  due  the  creditors  as  against  the  principal  and  his 
surety.  And  this,  I  think,  was  recognized  in  the  opinion 
of  the  majority  of  the  court  in  the  Metropolitan  Surety 
Company  case,  when  it  was  said:  'We  are  not  required 
to  pass  beyond  the  fact  that  the  claimant  has  no  right  of 
action  and  the  surety  company  no  liability  cognizable  in 
this  action  or  proceeding.  Whatever  right  of  action  was 
in  the  claimant  or  liability  on  the  part  of  the  surety  was 
conditioned  upon  the  use  of  the  statutory  remedy. '  That 
remedy  had  been  invoked  by  the  petitioner  and  he  was 
pursuing  it  when  the  insolvency  of  the  surety  required 
liquidation  of  its  affairs,  and  when  judgment  was  finally 
entered  in  the  Federal  action  commenced  prior  to  the 
entry  of  the  order  for  the  liquidation  of  the  affairs  of  the 
surety,  that  judgment  it  seems  to  me,  determined  the 
amount  of  the  obligation  of  the  surety  which  existed  at 
the  time  of  its  liquidation." 

The  application  of  these  principles  to  the  questions  cer- 
tified to  us  by  the  Appellate  Division  requires  that  ques- 
tions 1,  2,  5,  6  and  7  in  the  order  of  the  Appellate  Division, 
dated  June  25th,  1915,  should  be  answered  in  the  affirma- 
tive, and  questions  3  and  4  contained  in  that  order  be 
answered  in  the  negative.     Question  1  in  the  order  of  the 
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Appellate  Division,  dated  July  9th,  1915,  should  be 
answered  in  the  affirmative,  and  question  2  contained  in 
that  order  should  be  answered  in  the  negative. 

I  advise  that  the  order  appealed  from  be  reversed,  with 
costs,  and  that  the  questions  certified  to  this  court  by  the 
Appellate  Division  be  answered  in  the  manner  indicated 
above. 

Willard  Bartlett,  Ch.  J.,  Chase  and  Pound,  JJ., 
concur;  Collin,  Cuddeback  and  Hogan,  JJ.,  dissent. 

Order  reversed,  etc. 


In  the  Matter  of  the  Claim  of  James  Winfield,  Respond- 
ent, against  New  York  Central  and  Hudson  River 
Railroad  Company,  Appellant. 

Interstate  commerce  —  negligence  —  Federal  Employers'  Lia- 
bility Act  —  Workmen's  Compensation  Law  of  New  Tork  state  — 
difference  between  the  two  statutes  —  when  Federal  statute  does 
not  preclude  award  under  the  New  Tork  statute. 

1.  When  the  federal  and  state  governments  have  jurisdiction  to 
enter  the  same  sphere  the  state  may  legislate  upon  matters  within 
that  sphere  until  such  time  as  Congress  shall  prescribe  regulations 
upon  the  same  subject. 

2.  As  to  accidents  to  those  engaged  in  interstate  commerce  result- 
ing from  negligence,  which  are  within  the  Federal  Employers'  Lia- 
bility Act,  Congress  has  assumed  to  deal  with -the  subject,  and, 
therefore,  all  state  regulations  within  that  sphere  must  be  inop- 
erative. In  so  far  as  the  separate  and  distinct  field  of  compulsory 
insurance  against  accidents,  not  the  result  of  negligence  by  the 
employers,  is  concerned.  Congress  has  not  assumed  to  act  upon  the 
subject,  and  until  such  time  as  Congress  does  enter  this  distinct  and 
separate  field,  it  is  open  to  occupancy  by  the  state,  provided  only 
that  in  occupying  it  the  state  does  not  go  beyond  the  necessities  of 
the  case,  or  unreasonably  burden  the  exercise  of  the  privileges 
secured  by  the  Constitution  of  the  United  States. 

8.  The  Federal  Employers'  Liability  Act  prescribes  the  rules 
under  which  certain  employers  are  liable  to  their  employees  for 
injuries  which  result  to  the  latter  from  negligence.  The  Workmen's 
Compensation  Law  is  radically  different  in  principle,  purpose,  scope 
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and  method  from  the  Federal  Employers'  Liability  Act.  They  do 
not  assume  to  deal  with  the  same  subject-matter. 

4.  The  contention  that  because  a  claimant  when  injured  was 
employed  by  a  railroad  company  which  was  then  engaged  in  inter- 
state commerce,  the  Federal  Employers'  Liability  Act  alone  meas- 
ures the  claimant's  right  to  recover  cannot  be  sustained. 

Matter  of  Winfield,  168  App.  Div.  351,  affirmed. 

{Argued  October  5,  1915;  decided  November  23,  1915.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
May  10,  1915,  which  affirmed  an  award  of  the  state 
workmen's  compensation  commission. 

Robert  E.  Whalen  for  appellant.  The  commission  was 
without  power  to  make  the  award  under  review.  Claim- 
ant when  injured  was  employed  by  the  railroad,  which 
was  then  engaging  in  interstate  commerce.  (Zikos  v. 
Oregon  R.  &  N.  Co.,  170  Fed.  Rep.  s»8;  Colasurdo  v. 
C.  R.  R.  of  iV.  J.,  ISO  Fed.  Rep.  832;  192  Fed.  Rep. 
901;  San  Pedro  L.  A.  &  S.  L.  R.  Co.  v.  Davide,  210 
Fed.  Rep.  870;  Pedersen  v.  D.,  L.  &  W.  R.  R.  Co.,  229 
U.  S.  146;  Tralich  v.  6'.,  M.  &  S.  P.  Ry.  Co.,  217  Fed. 
Rep.  675;  Boyle  v.  Penn.  R.  R.  Co.,  221  Fed.  Rep.  453; 
Lombardo  v.  B.  &  M.  R.  R.,  223  Fed.  Rep.  427,  431.) 
The  Federal  Employers'  Liability  Act  alone  measures 
the  claimant's  right  to  recover.  (Employers'  Liability 
Cases,  223  U.  S.  1;  M.  C.  R.  R.  Co.  v.  Vreeland,  227 
U.  S.  59;  St.  L.,  I.  M.  &  S.  Ry.  Co.  v.  Hester! y, 
22S  U.  S.  702;  *SY.  L.  &  S.  F.  Ry.  Co.  v.  Seale, 
229  U.  S.  156;  N.  C.  R.  R.  Co.  v.  Zachary,  232 
U.  S.  248;  Taylor  v.  Taylor,  232  U.  S.  363;  Wabash 
R.  R.  Co.  v.  Hayes,  234  U.  S.  ^  People  v.  .V.  Y.  C. 
&  H.  R.  R.  R.  Co.,  163  App.  Div.  79;  Barlow  v. 
Lehigh  Valley  R.  R.  Co.,  214  K.  Y.  116.)  Absence  of 
any  element  of  negligence  in  this  case  does  not  render 
operative  the  provisions  of  the  State  Workmen's  Com- 
pensation Act.  (Employers'  Liability  Cases.  207  U.  S. 
463;  Second  Employers'  Liability  Cases,  223  U.  S.   1; 
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Colasurdov.  Cent.  R.  R.  of  X.  J.,  180  Fed.  Rep.  832.) 
In  the  absence  of  negligence  the  interstate  carrier  by 
railroad  can  be  held  to  no  liability  whatever.  (Southern 
Ry.  Co.  v.  R.  R.  Comrs.y  236  U.  S.  439;  N.  Y.  C.  R.  R. 
Co.  v.  Hudson  Co.,  227  U.  S.  248;  Seaboard  Air  Line 
y.  Horton,  233  U.  S.  492;  Toledo,  St.  L.  &  W.  R.  R. 
Co.  v.  Slavin,  236  U.  S.  454;  Smith  v.  Industrial  Ace. 
Comm.9  147  Pac.  Rep.  600.) 

E.  E.  Woodbury,  Attorney- General  (Harold  J.  Hin- 
man  of  counsel),  for  respondent.  The  Federal  Employers' 
Liability  Law  is  not  ejusdem  generis  as  the  Workmen's 
Compensation  Law,  and  so  does  not  apply  to  oust  the 
workmen's  compensation  commission  of  jurisdiction. 
(Matter  of  Jensen,  215  N.  Y.  514;  Matter  of  Walker, 
215  N.  Y.  529;  Reid  v.  Colorado,  187  U.  S.  137;  Sher- 
lock v.  Ailing,  93  U.  S.  99;  Matter  of  Hammill  v.  Penn. 
R.  R.  Co.,  94  Atl.  Rep.  313.) 

Seabury,  J.  The  claimant  was  employed  in  connec- 
tion with  the  general  repair  and  maintenance  of  the 
tracks  of  the  employer,  the  New  York  Central  and  Hud- 
son River  Railroad  Company.  While  tamping  ties  he 
was  struck  in  the  right  eye  by  a  stone  which  Came  up  from 
the  ground.  The  workmen's  compensation  commission 
awarded  him  compensation  at  the  rate  of  $6.54  weekly 
for  two  weeks.  The  claimant's  employer  at  the  time  of 
the  accident  was  engaged  in  interstate  commerce.  The 
appellant  contends  that  because  the  claimant  when 
injured  was  employed  by  a  railroad  company  which 
was  then  engaged  in  interstate  commerce,  the  Federal 
Employers'  Liability  Act  alone  measures  the  claimant's 
right  to  recover,  and  as  there  can  be  no  recovery 
under  that  act,  because  the  injury  to  the  claimant 
was  not  the  result  of  negligence,  the  claimant  is  remedi- 
less. This  appeal  makes  it  necessary  for  us  to  determine 
whether  this  contention  is  correct.  The  question  pre- 
sented has  not  as  yet  been  determined  by  any  decision  of 
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the  Supreme  Court  of  the  United  States  or  of  this  court. 
In  the  abeeuce  of  controlling  precedent  we  must  endeavor 
to  reach  a  conclusion  which  shall  be  in  accord  with  the 
established  principles  which  underlie  our  dual  system 
of  government.  The  Federal  Constitution  in  express 
terms  grants  to  Congress  jurisdiction  over  interstate 
commerce.  The  exercise  by  Congress  of  a  power  granted 
to  it  by  express  terms  supersedes  all  legislation  on  the 
same  subject  by  the  states.  In  the  exercise  of  the  power 
so  conferred  Congress  has  prescribed  the  liability  of  car- 
riers, for  injuries  resulting  from  negligence,  to  their 
employees  while  engaged  in  interstate  commerce.  (35 
U.  S.  Stat.  65.)  The  Federal  Employers'  Liability  Act  is, 
therefore,  in  so  far  as  it  attempts  to  prescribe  the  rules  of 
liability  for  injuries  resulting  from  negligence,  para- 
mount and  exclusive  and  must  so  continue  until  Congress 
shall  see  fit  to  remit  the  subject  to  the  reserved  police 
powers  of  the  state.  These  general  principles  have  been 
so  often  enunciated  by  the  Supreme  Court  of  the  United 
States  that  they  are  now  no  longer  open  to  dispute. 
{Second  Employers'  Liability  Cases,  223  U.  S.  1;  Adams 
Express  Co.  v.  Croninger,  226  U.  S.  491;  Northern 
Pacific  Ry.  Co.  v.  Washington,  222  U.  S.  370;  Erie  R. 
R.  Co.  v.  New  York,  233  U.  S.  671;  Morgan's  S.  S.  Co.  v. 
Louisiana,  118  U.  S.  455,  464;  Hennington  v.  Georgia, 
163  U.  S.  299;  Rasmussen  v.  Idaho,  181  U.  S.  198.) 
Another  principle  which  has  been  enunciated  with  the 
same  clearness,  is  that  when  the  Federal  and  state 
governments  have  jurisdiction  to  enter  the  same  sphere 
the  state  may  legislate  upon  matters  within  that  sphere 
until  such  time  as  Congress  shall  prescribe  regulations 
upon  the  same  subject.  (Sinnot  v.  Davenport,  22  How. 
(U.  S.)  227,  243;  Ex  parte  McNeil,  80  U.  S.  (13  Wall.) 
236;  Smith  v.  Alabama,  124  U.  S.  465;  Gulf,  Colorado 
&  Santa  Fe  Ry.  Co.  v.  Hefley,  158  U.  S.  98;  Mo.,  Kans. 
&Tex.  Ry.  Co.  v.  Haber,  169  U.  S.  613;  Olsenx.  Smith, 
195  U.  S.  332;  Reidx.  Colorado,  187  U.  S.  137.)     In  the 
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light  of  these  principles  let  us  examine  the  Federal 
Employers'  Liability  Act  and  the  Workmen's  Compensa- 
tion Law  of  this  state  and  endeavor  to  ascertain  whether 
they  assume  to  deal  with  the  same  subject-matter.  If 
upon  examination  it  is  found  that  they  do,  then  in  so  far 
as  employers  and  employees  are  engaged  in  interstate 
commerce,  the  provisions  of  the  Federal  statute  must  be 
regarded  as  paramount  and  exclusively  operative.  If 
upon  examination  it  is  found  that  these  two  statutes 
do  not  cover  the  same  subject-matter  we  will  be  in 
a  position  to  distinguish  the  different  spheres  within 
which  each  may  be  given  effect.  A  recognition  of  the 
principles  upon  which  the  Federal  and  state  statutes 
are  founded  will  demonstrate  that  they  are  not  in  pari 
materia.  The  Federal  Employers'  Liability  Act  pre- 
scribes the  rules  under  which  certain  employers  are 
liable  to  their  employees  for  injuries  which  result  to  the 
latter  from  negligence.  The  Workmen's  Compensation 
Law  is  radically  different  in  principle,  purpose,  scope  and 
method  from  the  Federal  Employers'  Liability  Act. 
It  inaugurated  an  entirely  new  method  of  dealing  with 
industrial  accidents.  Under  its  provisions  compensation 
paid  to  the  employee  under  the  state  statute  is  the  result 
of  injury  arising  in  the  course  of  employment  and  is  paid 
regardless  of  fault  or  contract.  The  principle  underly- 
ing the  state  statute  is  that  as  injuries  to  workmen  are 
necessarily  incident  to  the  operation  of  certain  hazardous 
occupations,  the  exjiense  of  compensating  the  employees 
for  such  injuries  is  proi>erly  chargeable  upon  the  occupa- 
tion. The  purpose  of  this  act  was  to  establish  an  insur- 
ance fund  to  which  employers  are  required  to  contribute, 
out  of  which  fund  compensation  to  the  workmen  is  paid 
and  contribution  to  which  by  the  employer  relieves  him 
of  further  liability.  The  scope  of  the  act  is  much  broader 
than  the  Federal  Employers'  Liability  Act,  because  under 
its  provisions  the  employee  is  awarded  compensation  for 
all  accidental  injuries  arising  in  the  course  of  his  employ- 
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raent  whether  they  result  from  negligence  or  not,  which 
are  not  self-inflicted  or  sustained  as  the  result  of  intoxi- 
cation.    The  method  by  which  compensation  is  given  to 
the  employee  is  different  from  the  method  by  which 
redress  may  be  secured  in  an  action  brought  under  the 
provisions  of  the  Federal  Employers'  Liability  Act.    Under 
the  state  statute  the  injured  employee  presents  his  claim 
to  an  administrative  board  or  commission.     Notice  is 
given  to  the  parties  interested.     The   proceedings   are 
informal.     The  compensation  awarded  the  employee  is 
not  such  as  is  recoverable  under  the  rules  of  damages 
applicable  in  actions  founded  upon  negligence.    It  is  based 
on  loss  of  earning  power  and  compensation  for  medical, 
surgical  or  other  attendance  or  treatment  or  funeral 
expenses.    Perhaps,  without  inaccuracy,  it  may  be  said 
that  the  primary  purpose  of  this  act  was  to  give  compensa- 
tion in  those  cases  where  no  claim  of  negligence  on  the 
part  of  the  employer  could  reasonably  be  made.    Having  in 
mind  the  different  principles  which  underlie  the  two 
statutes,  the  different  purposes  sought  to  be  accomplished 
by  them,  the  restricted  scope  of  the  Federal  statute  and 
the  broad  scope  of  the  state  statute  and  the  different 
method  by  which  redress  is  obtained  under  these  statutes, 
can  they  reasonably  be  said  to  cover  the  same  subject- 
matter  ?    We  are  of  the  opinion  that  they  cannot  be  so 
regarded.     We  think  it  is  evident,  also,  that  Congress  has 
recognized  the  difference  between  these  two  kinds  of  stat- 
utes.    In  enacting  the  Federal  Employers'  Liability  Act 
it  intended  to  occupy  and  exclusively  pre-empt  the  field 
in  which  the  liability  of  certain  employers  engaged  in 
interstate  commerce  to  their  employees  is  prescribed  when 
the  latter  were  injured  as  the  result  of  negligence.    It  did 
not  intend  to  enter  upon  the  field  of  compensation  for 
industrial  accidents  which  were  not  the  result  of  negli- 
gence, but  left  that  field  open  for  occupancy  by  the  state 
until  such  time  as  it  should  assume  to  legislate  upon  this 
subject.     The  view  that  Congress  intended  to  observe  the 
19 
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distinction  between  the  two  kinds  of  statutes  referred  to, 
is  fortified  by*  the  fact  that  it  has  passed  a  workmen's 
compensation    law    exclusively    applicable    to    Federal 
employees  in  which  liability  is  not  made  to  depend  either 
upon  fault  or  contract  (35  U.  S.  Stat.  556),  whereas,  as  to 
certain  private  employments  it  has  regulated  the  subject 
only  in  those  cases  where  the  employee  is  injured  as  the 
result  of  negligence  (35  U.  S.  Stat.  65).     The  workmen's 
compensation  statute  of  this  state  was  not  in  any  way 
designed  to  conflict  with  the  authority  of  Congress  over 
interstate  commerce.     As  was  said  by  this  court  in  Matter 
of  Jensen  (215  N.  Y.  514,  521):  "  Its  obvious  purpose  was 
to  guard  against  a  construction  violative  of  the  Constitu- 
tion of  the  United  States."    It  is  true,  of  course,  that 
the  act  is  to  be  judged  not  only  by  its  purpose  but  by  what 
it  provides  may  be  done  under  it.     Even  considering  it  in 
the  light  of  this  principle,  we  think  that  it  may  lawfully 
be  held  to  cover  such  a  case  as  the  present  without  in  any 
way  trespassing  upon  the  field  of  Federal  jurisdiction. 
As  yet,    as  to  private  employments,  Congress  has  not 
assumed  to  make  any  provision  as  to  compensation  for 
accidents  not  the  result  of  negligence,  and  Congress  not 
having  entered  upon  this  field  the  state  may  lawfully  do 
so,  until  such  time  as  Congress  shall  assume  to  exercise 
its  power  over  this  subject.     The  moment  Congress  shall 
enter  upon  this  field  all  state  regulations  upon  the  subject 
will  be  abrogated.     The  field  which  Congress  has  pre- 
empted by  the  enactment  of  the  Federal  Employers'  Lia- 
bility Act  is  far  removed  from  that  of  awarding  com- 
pensation   for    industrial    accidents    that    are    not   the 
result  of  negligence.     Moreover,  the  present  Workmen's 
Compensation  Law  was  deemed  a  necessary  exercise  by 
the  state  under  modern  industrial  conditions  of  its  police 
power.      (Matter  of  Jensen,   supra.)     The  means  that 
have  been  employed  do  not  go  beyond  the  necessities  of 
the  case  or  impose  any  unreasonable  condition  upon  inter- 
state commerce.     The  state  has  not  assumed  to  supple- 
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ment  the  action  of  Congress.  It  has  legislated  in  a 
sphere  into  which  as  yet,  Congress  has  not  assumed  to 
enter.  When  Congress  shall  manifest  a  purpose  to  enter 
this  field  there  can  be  no  division  of  the  field  of  regula- 
tion. When  the  Federal  and  state  statutes  relate  to 
the  same  subject-matter  and  prescribe  different  rules, 
the  state  statute  must  yield.  When,  as  in  the  case  under 
consideration,  the  Federal  and  state  statutes  do  not 
relate  to  the  same  subject-matter,  the  fact  that  Congress, 
when  it  so  desires,  may  pre-empt  the  field  does  not  ren- 
der the  state  statute  inoperative  until  such  time  as  Con- 
gress assumes  to  exercise  the  power.  "It  is  the  exercise, 
and  not  the  existence,  of  the  power  that  is  effectual 
and  exclusive."  (Ex  parte  McNeil,  80  U.  S.  [13  Wall.] 
236,  240.)  It  was  well  said  by  Mr.  Justice  Harlan  in 
Beid  v.  Colorado  (187  U.  S.  137,  148):  "It  should  never 
be  held  that  Congress  intends  to  supersede  or  by  its  legis- 
lation suspend  the  exercise  of  the  police  powers  of  the 
states,  even  when  it  may  do  so,  unless  its  purpose  to  effect 
that  result  is  clearly  manifested."  In  Missouri,  Kansas 
&  Texas  Railway  Company  v.  Haber  (169  U.  S.  613  at  p. 
623)  it  was  said  by  the  same  learned  justice:  "  May  not 
these  statutory  provisions  stand  without  obstructing  or 
embarrassing  the  execution  of  the  act  of  Congress  ?  This 
question  must  of  course  be  determined  with  reference  to 
the  settled  rule  that  a  statute  enacted  in  execution  of  a 
reserve  power  of  the  state  is  not  to  be  regarded  as  incon- 
sistent with  an  act  of  Congress  passed  in  the  execution  of 
a  clear  power  under  the  Constitution,  unless  the  repug- 
nance or  conflict  is  so  direct  and  positive  that  the  two  acts 
cannot  be  reconciled  or  stand  together."  (See,  also, 
Smith  v.  Alabama,  124  U.  S.  465.)  In  Olsen  v.  Smith 
(195  U.  S.  332)  it  was  held  that  state  laws  regulating 
pilotage,  although  regulative  of  commerce,  fall  within 
that  class  of  powers  which  may  be  exercised  by  the  state 
until  Congress  has  seen  fit  to  act  upon  the  subject.  In 
Beid  v.  Colorado  (supra)   the  court  asserted  that  when 
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the  entire  subject  of  the  transportation  of  live  stock  from 
one  state  to  another  is  taken  under  direct  national  super- 
vision and  a  system  devised  by  which  diseased  stock  may 
be  excluded  from  interstate  commerce,  all  local  or  state 
regulations  in  respect  to  such  matter  and  covering  the 
same  ground  would  cease  to  have  any  force  whether  for- 
merly abrogated  or  not.  The  court,  however,  held  that 
the  act  of  Congress  (23  U.  S.  Stat.  ch.  60)  known  as  the 
Animal  Industry  Act  did  not  cover  the  whole  subject  of 
the  transportation  of  live  stock  from  one  state  to  another 
and  that,  therefore,  the  state  may  protect  its  people  and 
their  property  against  such  dangers.  That  case  consid- 
ered the  question  whether  a  statute  of  the  state  of  Colo- 
rado was  in  violation  of  the  Constitution  of  the  United 
States  or  in  conflict  with  the  power  of  Congress  over  inter- 
state commerce.  In  rendering  the  opinion  of  the  court 
Mr.  Justice  Harlan  said:  "  But  the  difficulty  with  the 
defendant's  case  is  that  Congress  has  not  by  any  statute 
covered  the  whole  subject  of  the  transportation  of  live  stock 
among  the  several  states,  and,  except  in  certain  particu- 
lars not  involving  the  present  issue,  has  left  a  wide  field 
for  the  exercise  by  the  states  of  their  power,  by  appro- 
priate regulations,  to  protect  their  domestic  animals 
against  contagious,  infectious  and  communicable  dis- 
eases. [At  page  147.]  *  *  *  The  state  —  Congress 
not  having  assumed  charge  of  the  matter  as  involved 
in  interstate  commerce  —  may  protect  its  people  and  their 
property  against  such  dangers,  taking  care  always  that 
the  means  employed  to  that  end  do  not  go  beyond  the 
necessities  of  the  case  or  unreasonably  burden  the  exer- 
cise of  privileges  secured  by  the  Constitution  of  the  United 
States."  (At  page  151.)  In  Erie  Railroad  Co.  v.  New 
York  (233  U.  S.  671)  the  United  States  Supreme  Court 
had  under  review  a  state  and  Federal  statute  both  of 
which  assumed  to  prescribe  the  hours  of  service  for  cer- 
tain operatives  engaged  in  interstate  commerce.  The 
state  statute  assumed  to  supplement  the  Federal  statute 
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and  to  legislate  upon  the  same  subject-matter  and  the 
court  held  that  the  act  of  Congress  was  paramount  and 
that  the  state  statute  must  yield  to  it. 

The  state  in  the  Workmen's  Compensation  Law  has 
assumed  to  deal  with  all  industrial  accidents  whether  they 
be  the  result  of  negligence  or  not.  The  suggestion  is 
made  that  in  so  doing  the  state  has  required  employers 
to  contribute  to  an  insurance  f und  upon  the  assurance 
that  such  contribution  relieves  them  of  all  further 
liability  and  yet  so  far  as  accidents  resulting  from  negli- 
gence occur  to  those  engaged  in  interstate  commerce,  the 
employer  may  still  be  subject  to  a  liability  under  the 
provisions  of  the  Federal  Employers'  Liability  Act.  This 
apparent  difficulty  disappears  when  we  distinguish 
between  the  different  spheres  in  which  the  Federal  and 
state  statutes  operate.  So  far  as  accidents  result  to  those 
engaged  in  interstate  commerce,  the  whole  subject  is, 
when  Congress  assumes  to  deal  with  it,  excluded  from 
the  operation  of  state  regulation.  As  to  accidents 
to  those  engaged  in  interstate  commerce  resulting  from 
negligence,  which  are  within  the  Federal  Employers' 
Liability  Act,  Congress  has  assumed  to  deal  with  the  sub- 
ject, and,  therefore,  all  state  regulations  within  that 
sphere  must  be  inoperative.  In  so  far  as  the  separate 
and  distinct  field  of  compulsory  insurance  against  acci- 
dents, not  the  result  of  negligence  by  the  employers,  is 
concerned,  Congress  has  not  assumed  to  act  upon  the  sub- 
ject, and  until  such  time  as  Congress  does  enter  this  dis- 
tinct and  separate  field,  it  is  open  to  occupancy  by  the 
state,  provided  only  that  in  occupying  it  the  state  does 
not  go  beyond  the  necessities  of  the  case,  or  unreasonably 
burden  the  exercise  of  the  privileges  secured  by  the  Con- 
stitution of  the  United  States.  While  it  is  true  that  our 
state  statute  in  terms  is  broad  enough  to  cover  accidental 
injuries  caused  by  negligence,  and  those  that  are  not 
caused  by  negligence,  that  portion  of  it  which  affects 
accidental   injuries  caused  by  negligence  resulting  to 
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those  engaged  in  interstate  commerce,  which  are  within 
the  Federal  Employers'  Liability  Act,  is  as  ineffective 
and  inoperative  as  if  it  had  not  been  enacted.  The  legis- 
lature intended  that  injuries  resulting  from  negligence 
to  those  engaged  in  interstate  commerce,  which  are 
within  the  Federal  statute,  should  not  be  affected  by  the 
provisions  of  the  state  statute.  This  is  evident  from  the 
provisions  of  section  114  of  the  Workmen's  Compensation 
Law  (Cons.  Laws,  ch.  67;  L.  1914,  ch.  41).  That  section 
provides  as  follows: 

"Interstate  Commerce.  The  provisions  of  this  chap- 
ter shall  apply  to  employers  and  employees  engaged  in 
intrastate,  and  also  in  interstate  or  foreign  commerce, 
for  whom  a  rule  of  liability  or  method  of  compensation 
has  been  or  may  be  established  by  the  Congress  of  the 
United  States,  only  to  the  extent  that  their  mutual  con- 
nection with  intrastate  work  may  and  shall  be  clearly 
separable  and  distinguishable  from  interstate  or  foreign 
commerce,  except  that  such  employer  and  his  employees 
working  only  in  this  state  may,  subject  to  the  approval 
and  in  the  manner  provided  by  the  commission  and  so  far 
as  not  forbidden  by  any  act  of  Congress,  accept  and 
become  bound  by  the  provisions  of  this  chapter  in  like 
manner  and  with  the  same  effect  in  all  respects  as  pro- 
vided herein  for  other  employers  and  their  employees." 

In  Matter  of  Jensen  (sup?*a)  this  court  pointed  out  that 
literally  construed,  section  114  "  makes  the  statute  apply 
only  to  intrastate  work,  either  done  by  itself  or  in  con- 
nection with,  but  clearly  separable  and  distinguishable 
from,  interstate  and  foreign  commerce."  The  court  then 
remarked  that  "  though  the  section  is  awkwardly  phrased, 
it  is  manifest  that  a  broader  application  was  intended." 
(p.  521.)  Thus  viewing  the  matter,  we  held  in  that  case 
that  the  provisions  of  the  state  statute  applied  to  acci- 
dental injuries  received  in  interstate  as  well  as  intrastate 
work  except  those  injuries  received  while  engaged  in 
interstate  or  foreign  commerce  for  which  "  a  rule  of  lia- 
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bility  or  method  of  compensation  has  been  or  shall  be 
established  by  the  Congress  of  the  United  States. "  Writ- 
ing for  the  court  in  that  case  Judge  Miller,  referring  to 
the  statute,  said:  "In  other  words,  the  legislature  said 
that  it  did  not  intend  to  enter  any  field  from  which  it  had 
been  or  should  be  excluded  by  the  action  of  the  Congress 
of  the  United  States.     But  it  is  said  that  Congress  may 
at  any  time  regulate  employments  in  interstate  or  foreign 
commerce,  and  that  the  case  is  one  in  which  a  rule  i  may  be 
established, '  etc.     Again,  the  spirit,  not  the  letter,  must 
control.     If  it  had  been  intended  to  confine  the  application 
of  the  act  to  intrastate  work,  the  legislature  would  doubt- 
less have  said  so  in  a  sentence.     The  words  'may  be' 
should  be  construed  in  the  sense  of  k shall  be.' "    (p.  522.) 
Moreover  in  the  last  sentence  of  section  114  it  is  made 
clear  that  the  act  applies  to  employers  and  employees  work- 
ing only  in  the  state,  u  subject  to  the  approval  and  in  the 
manner  provided  by  the  commission  and  so  far  as  not 
forbidden  by  any  act  of  Congress."    In  so  far  as  employ- 
ers and  employees  working  in  this  state  are  engaged  in 
interstate  commerce  and  injuries  result  to  the  employees 
which  are  not  the  result  of  negligence  and  are  not  occa- 
sioned by  the  willful  intention  of  the  injured  employee  to 
bring  about  the  injury  or  death  of  himself  or  another  or 
result  from  his  intoxication  while  on  duty,  Congress  not 
having  legislated  upon  the  subject,  the  state  statute  is 
operative.     The  insurance  fund  created  by  the  state  stat- 
ute is  not  for  the  benefit  of  those  who  are  within  the  Fed- 
eral statute.     Nor  does  the  state  statute  assume  to  release 
employers  who  contribute  to  the  insurance  fund  from  lia- 
bility imposed  by  the  Federal  statute.     In  all  such  cases 
the  state  statute  imposes  no  liability  and  does  not  relieve 
from  liability  for  such  accidents.     All  accidents  of  that 
character  are  governed  by  the  Federal  Employers'  Lia- 
bility Act.     In  regard  to  such  accidents  it  is  not  within 
the  jurisdiction  of  the  state  either  to  create  a  liability  or 
to  relieve  from  it.     The  contribution  which  the  employer 
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makes  to  the  insurance  fund  under  the  state  statute 
relieves  him  of  liability  to  his  employees  in  cases  which  are 
not  within  the  Federal  statute.  But  accidents,  resulting 
from  negligence  to  those  engaged  in  interstate  com- 
merce, which  are  within  the  Federal  statute,  are  now 
exclusively  within  the  sphere  of  Federal  jurisdiction  and 
as  to  them  the  state  cannot  create  or  take  away  liability. 
It  is  also  urged  that  the  state  statute  imposes  inevitable 
liability  upon  the  employer  and  sanctions  in  some  cases 
a  two-fold  recovery.  If  a  claim  is  made  under  the  state 
statute  against  an  employer  and  the  employer  pleads 
that  the  employee  was  injured  in  interstate  commerce  as 
a  result  of  the  employer's  negligence  the  question  will 
be  presented  whether  the  employer  shall  be  permitted  to 
urge  his  negligence  to  defeat  the  claim  of  his  employee. 
That  question  is  not  now  presented  and  we  think  dis- 
cussion of  it  should  be  reserved  until  it  arises.  This 
much,  however,  Without  impropriety  may  be  said,  if  the 
claim  of  the  employer  that  the  injury  was  the  result  of 
his  negligence  should  be  upheld,  and  the  case  should  be 
within  the  Federal  statute,  the  employer  would  not  be  sub- 
jected to  a  double  recovery,  because  in  this  event  there 
could  be  no  recovery  under  the  state  statute.  If  the 
injury  was  not  the  result  of  negligence  an  award  under 
the  state  statute  could  be  made,  but  in  such  cases  there 
could  be  no  recovery  under  the  Federal  Employers' 
Liability  Act  and  hence  the  employer  could  not  be 
subjected  to  a  double  recovery. 

The  other  questions  urged  upon  us  by  the  appellant 
have  already  been  discussed  in  Matter  of  Jensen  (supra) 
and  do  not  require  further  discussion  by  us. 

It  follows  that  the  order  of  the  Appellate  Division 
should  be  affirmed,  with  costs. 

Chase,  Ouddeback,  Hog  an  and  Cardozo,  JJ.,  con- 
cur; Hiscook,  J.,  not  voting;  Willarp  Bartlett, 
Ch.  J.,  aksent. 

Order  affirmed. 
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J.  P.  Duffy  Company,  Appellant,  i\  August  W.  Tode- 
bush, Respondent. 

Guaranty  —  when  guaranty  of  payment  of  debt  of  copartner- 
ship not  a  guaranty  of  debt  of  a  corporation  with  similar 
name. 

Plaintiff  required  a  guaranty  of  payment  from  the  A.  W.  T.  Co., 
a  corporation,  for  materials  to  be  furnished  it.  Defendant  guaran- 
teed payment  for  bills  of  A.  W.  T.  <£•  Co.,  which  was  the  name  of  a 
partnership  which  had  no  interest  in  the  transaction.  It  does  not 
appear  that  defendant  knew  that  plaintiff  was  dealing  with  the 
corporation  or  that  he  intended  to  guarantee  its  debt.  Held,  that 
plaintiff  could  not  recover  from  the  guarantor  for  the  default  of 
the  corporation. 

Duffy  Co.  v.  Todebush,  157  App.  Div.  688,  affirmed. 

(Submitted  October  12,  1915;  decided  November  23, 1915.) 

Appeal,  by  permission,  f rom  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  July  19,  1913,  which  reversed  a  determina- 
tion of  the  Appellate  Term  modifying  and  affirming  as 
irfodified  a  judgment  of  the  City  Court  of  the  city  of  New 
York  in  favor  of  plaintiff  entered  upon  a  verdict  directed 
by  the  court  and  directed  a  dismissal  of  the  complaint. 

The  nature  of  the  action  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 

Joseph  N.  Tattle  and  Jeremiah  J.  Coughlan  for  appel- 
lant. The  guaranty  covers  deliveries  to  A.  W.  Tode- 
bush Company  at  the  job  named  therein.  (Gates  v. 
McKee,  13  N.  Y.  231;  Gillette  v.  Bank  of  America,  160 
N.  Y.  549;  People  v.  Backus,  117  N.  Y.  196.) 

Otto  A.  Samuels  for  respondent.  No  materials  having 
been  delivered  to  the  partnership,  defendant  cannot  be 
held  liable  on  his  guaranty,  and  parol  evidence  was 
improperly  received  to  prove  that  the  guaranty  for  the 
benefit  of  A.  W.  Todebush  &  Co.,  a  partnership,  was 
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intended  for  A.  W.  Todebush  Company,  a  corporation. 
(Grant  v.  Nay  lor,  4  Cranch,  224;  Crane  Co.  v.  Specht, 
39  Neb.  123;  Cunningham  v.  Wrenn,  23  111.  64;  McGov- 
ney  v.  State,  20  Ohio,  93;  Bretvster  v.  Silence,  8  N.  Y. 
207;  Penoyer  v.  TFafeo/i,  16  Johns.  100;  Mayer  v.  Cook, 
26  Misc.  Rep.  774;  Barnes  v.  Barrow,  61  N.  Y.  39;  JJofe- 
6/hs  v.  Bingham,  4  Johns.  476;  Jackson  v.  Hart,  12 
Johns.  77;  Jackson  v.  Lawton,  10  Johns.  26;  Tfra/sA  v. 
j?a?7te,  10  Johns.  180.) 

Pound,  J.  A.  W.  Todebush  Company,  a  corporation, 
contracted  with  plaintiff  for  building  materials  to  be 
delivered  at  buildings  owned  by  it.  Plaintiff  ref used  to 
deliver  except  for  cash  or  a  guaranty  of  pa}rment. 
Defendant  thereupon  signed  and  delivered  the  following: 

"June  7,  1911. 
"  J  .  P.  Duffy  Company, 

"  51st  Street  &  Second  Avenue,  Brooklyn,  N.  Y. : 

"  Gentlemen. —  Your  firm  having  taken  an  order  from 

A.  W.  Todebush  &  Co.  for  the  delivery  of  brick,  lime, 

plaster,  etc.,  to  their  buildings  on  the  west  side  6th  Ave., 

between  73rd  and   74th  Streets,  I  hereby  agree   to  be 

responsible  for  the  payment  of  your  bills  for  materials 

delivered  to  this  job,  and  if  A.  W.  Todebush  &  Co.  do  not 

pay  you  for  the  same  within  sixty  days  after  the  delivery 

of  the  material,  I  will  pay  same  myself  as  a  primary 

obligee. 

-AUG.  TODEBUSH." 

A.  W.  Todebush  &  Co.  was  a  partnership  which  had 
no  interest  in  the  buildings  referred  to.  Defendant  was 
connected  with  neither  the  corporation  nor  the  partnership, 
but  his  son,  August  W.  Todebush,  Jr.,  was  a  member  of 
the  partnership  and  was  also  the  president  of  the 
corporation. 

The  action  is  brought  on  the  guaranty  to  recover  a 
balance  due  for  building  materials  delivered  to  the  cor- 
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poration.  The  complaint  alleges  that  "by  the  words 
'  A.  W.  Todebush  &  Co.*  in  said  instrument,  both  plain- 
tiff and  defendant  referred  to  and  meant '  A.  W.  Tode  • 
bush  Company.'"  The  answer  denies  this  allegation  and 
the  only  evidence  tending  in  the  slightest  degree  to  show 
that  defendant  intended  to  guarantee  the  debt.of  the  cor- 
poration rather  than  a  possible  debt  of  the  partnership 
was  given  by  the  son,  August  W.  Todebush,  Jr.,  who 
testified  over  objection  that  the  corporation  owned  and 
was  putting  up  the  buildings  and  that  the  partnership 
was  doing  no  work  on  the  job.  He  does  not  testify  that 
his  father,  the  defendant,  knew  that  plaintiff  was  deal- 
ing with  the  corporation.  The  Appellate  Term  (139 
N.  Y.  Supp.  112)  on  this  evidence  enforced  the  guaranty 
as  one  which  by  the  intention  of  the  parties  covered  a 
transaction  with  A.  W.  Todebush  Company.  The 
Appellate  Division  (157  App.  Div.  688)  held  that  the 
letter  of  the  guaranty  could  not  be  extended  so  as  to 
apply  to  the  corporation  by  extraneous  proof  as  to  the 
intention  of  the  parties  to  it  or  by  presumptions  arising 
from  surrounding  circumstances. 

The  weakness  of  the  plaintiff's  case  as  here  presented 
depends  primarily,  not  upon  the  proper  application  of  the 
rule  against  changing  the  plain  terms  of  written  guaranties 
by  extrinsic  evidence  of  intention  or  surrounding  circum- 
stances, but  upon  a  total  failure  of  proof,  competent  or 
incompetent,  from  which  it  could  be  inferred  that  defend- 
ant knew  that  plaintiff's  contract  was  with  A.  W.  Tode- 
bush Company  and  not  with  A.  W.  Todebush  &  Co.,  or 
that  he  intended  to  guarantee  a  debt  of  the  corporation 
and  not  of  the  partnership. 

If  it  had  appeared  that  plaintiff  was  prepared  to  estab- 
lish, directly  or  inferentially,  that  defendant  understood 
that  he  was  promising  to  pay  the  debt  of  the  corporation, 
it  would  then  be  necessary  to  decide  whether  or  not 
such  evidence  was  competent  under  the  rule  laid  down 
in  Grant  v.  Naylor  (4  Cranch,  224)  and  like  cases,  but 
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plaintiff  was  given  every  opportunity  to  make  such  proof 
in  the  trial  court  and  it  made  no  effort  to  connect  the 
defendant  even  in  intent  with  the  debt  sued  on. 

The  judgment  of  the  Appellate  Division  should  be 
affirmed,  with  costs. 

Willard  Bartlett,  Ch.  J.,  Chase,  Collin,  Cuddeback, 
Cardozo  andSEABURY,  JJ.,  concur. 

Judgment  affirmed. 


Judson  D.  Tiffany,  Respondent,  v.  Herbert  S. 
Harvey,  Late  Sheriff  of  the  County  of  Queens, 
Appellant. 

Arrest  —  bail — action  to  recover  cash  bail  deposited  with 
.sheriff  by  defendant  arrested  in  action  for  conversion  —  cannot 
be  maintained  without  proof  that  execution  against  property 
and  person  of  defendant  issued  to  county  where  he  resides  has 
been  returned  unsatisfied  —  Code  Civ.  Pro.  §§  597,  1489. 

Where  cash  bail  was  deposited  by  a  defendant  with  the  sheriff 
who  had  arrested  him  in  an  action  for  conversion,  and  the  circum- 
stances were  such  that  defendant  became  liable  as  bail  (Code  Civ. 
Pro.  §§  582-587,  596)  and  executions  upon  the  judgment  thereafter 
obtained  in  such  action  were  issued  first  against  the  property  and 
after  its  return  against  the  person  of  the  defendant,  to  the  succeed- 
ing sheriff  of  the  same  county,  who  subsequently  returned  the  first 
execution  as  unsatisfied,  and  the  second  indorsed  "not  found,** 
a  judgment  against  the  former  sheriff  in  an  action  by  the  judg- 
ment creditor  to  recover  the  cash  bail  cannot  be  sustained  where 
there  is  a  failure  to  allege  and  prove  that  the  judgment  debtor 
against  whom  the  execution  was  issued  was  not  a  resident  of  this 
state,  or  that  the  execution  against  his  property  had  been  issued 
to  the  county  where  he  resides,  as  required  by  the  statute.  (Code 
Civ.  Pro.  §§  597, 1489.) 

Tiffany  v.  Harvey,  158  App.  Div.  159,  reversed. 

(Submitted  October  14,  1915;  decided  November  23,  1915.) 

Appeal  from  a  judgment,  entered  July  30,  1913,  upon 
an  order  of  the  Appellate  Division  of  the  Supreme  Court 
in  the  second  judicial  department,  reviewing  a  judgment 
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in  favor  of  defendant  entered  upon  a  dismissal  of  the  com- 
plaint by  the  court  at  a  Trial  Term  and  directing  judg- 
ment in  favor  of  the  plaintiff  for  the  amount  of  certain 
cash  bail  delivered  to  the  defendant  September  15,  1908, 
in  an  action  brought  by  the  plaintiff  against  one  Charles 
F.  Washburn. 
The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

William  Rasquin,  Jr.,  and  Charles  H.  Bailey  for 
appellant.  The  complaint  was  properly  dismissed  for  the 
reason  that  the  plaintiff  failed  to  comply  with  sections 
597  and  1489  of  the  Code  of  Civil  Procedure.  {Am. 
Surety  Co.  v.  Cosgrove,  40  Misc.  Rep.  262.) 

Samuel  J.  Rawak  for  respondent.  The  defendant  was 
arrested  in  Queens  county,  execution  was  issued  to  the 
sheriff  of  that  county  in  accordance  with  the  provision  of 
section  597  of  the  Code.  No  other  or  further  execution 
was  required  to  be  issued  to  charge  bail.  {Fake  v. 
Edgerton,  3  Abb.  Pr.  229;  Douglas  v.  Haberstroy  88 
N.  Y.  611.) 

Chasje,  J.  The  plaintiff  brought  an  action  against  one 
Washburn  in  1908  to  recover  $2,672.75  for  conversion  of 
property.  An  order  of  arrest  was  duly  issued  in  said 
action  which  directed  the  sheriff  of  the  county  of  Queens 
to  arrest  and  take  said  Washburn  into  his  custody  and 
hold  him  to  bail  in  the  sum  of  $500. 

The  summons,  complaint,  order  of  arrest  and  a  copy 
of  the  affidavit  and  undertaking  upon  which  the  order  of 
arrest  was  granted  were  given  to  the  defendant  as  sheriff 
for  service.  On  September  15,  1908,  they  were  duly 
served,  and  said  Washburn  thereupon  and  on  that  day 
deposited  with  the  defendant  $500  lawful  money  of  the 
United  States  as  bail,  and  he  was  thereupon  discharged 
from  custody.  The  defendant  did  not  pay  said  $500  into 
court. 

On  the  24th  day  of  September,  1908,  there  was  filed 
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with  the  defendant  an  original  undertaking  as  bail  in  the 
form  prescribed  by  statute,  signed  by  two  sureties.  Upon 
receiving  such  undertaking  the  defendant  paid  to  said 
Washburn,  without  notice  to  the  plaintiff's  attorney  in 
the  action  and  without  an  order  or  direction  of  the  court, 
the  $500  that  had  been  deposited  with  him.  The  defend- 
ant did  not  deliver  to  the  plaintiff's  attorney  in  the  action 
copies  certified  by  him  of  the  order  of  arrest,  return  or 
undertaking,  or  a  copy  of  the  undertaking  of  bail,  or  any 
notice  in  regard  thereto.  Final  judgment  was  rendered 
in  the  action  brought  by  the  plaintiff  against  Washburn 
in  favor  of  the  plaintiff  on  the  27th  day  of  April,  1912,  for 
$1,323.37,  and  the  said  judgment  was  on  that  day  duly 
docketed  in  the  county  of  Queens.  At  that  time  the 
defendant's  term  of  office  as  sheriff  had  expired.  On  May 
6,  1912,  execution  against  the  property  of  Washburn  was 
issued  to  the  sheriff  of  the  county  of  Queens  and  returned 
unsatisfied. 

Thereafter,  and  on  the  21st  day  of  May,  1912,  an  exe- 
cution against  the  person  of  Washburn  was  issued  to  the 
same  sheriff  and  was  returned  indorsed  4% not  found." 
This  action  was  then  commenced  to  recover  the  $500  of 
the  defendant  as  bail. 

The  plaintiff  did  not  allege  or  show  where  the  defend- 
ant Washburn  resided.  It  may  be  conceded  that  the 
defendant  became  liable  to  the  plaintiff  as  bail.  (Code 
of  Civil  Procedure,  sections  582,  583,  584,  585,  587,  596.) 

To  sustain  such  an  action  it  is  necessary  first  to  comply 
with  the  provisions  of  section  597  of  the  Code  of  Civil 
Procedure  which  so  far  as  material  are  as  follows: 

"An  action  may  be  brought,  as  prescribed  in  the  last 
section,  in  a  case  where  *  *  *  the  following  requi- 
sites have  been  complied  with: 

"  1.  An  execution,  against  the  property  of  the  defend- 
ant, must  have  been  issued  to  the  sheriff  of  the  county  in 
which  he  was  arrested,  and  returned  by  that  sheriff, 
wholly  or  partly  unsatisfied. 
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"  2.  An  execution,  against  the  person  of  the  defendant, 
must  have  been  issued  to  the  same  sheriff,  and  by  him 
returned,  not  less  than  fifteen  days  after  its  receipt,  to  the 
effect  that  the  defendant  could  not  be  found  within  his 
county." 

If,  however,  the  defendant  is  a  resident  of  the  state  the 
execution  against  the  person  cannot  be  issued  unless  an 
execution  against  his  property  has  been  issued  to  the 
county  where  he  resides  and  such  execution  has  been 
returned  wholly  or  partly  unsatisfied.  (Code  of  Civil 
Procedure,  section  1489.) 

Before  the  Code  of  Procedure  it  had  been  held  neces- 
sary for  the  purpose  of  charging  bail  to  issue  a.  fi.  fa.  to 
the  county  in  which  the  defendant  was  arrested.  In  1856 
it  was  held  that  the  Code  of  Procedure  did  not  require 
that  an  execution  be  issued  to  the  county  where  the 
defendant  resides.  {Fake  v.  Edgerton,  3  Abb.  Prac.  229.) 
When  the  first  fourteen  chapters  of  the  Code  of  Remedial 
Justice  were  adopted  to  take  effect  in  1877,  section  1489 
thereof  was  the  same  as  the  present  section  1489  of  the 
Code  of  Civil  Procedure.  Montgomery  H.  Throop  in  his 
notes  to  said  fourteen  chapters,  referring  to  section  1489 
thereof,  says: 

"The  sentence  added  at  the  end  of  this  section  has  been 
framed  for  the  purpose  of  requiring  the  judgment  cred- 
itor when  he  issues  an  execution  against  property  to  send 
it  to  a  county  where  there  is  some  probability  that  it  can 
be  collected,  if  the  judgment  debtor  has  any  property. 
The  original  statute  apparently  permits  it  to  be  issued  to 
any  county ;  and  it  has  been  held  that  it  need  not  be  issued 
to  the  county  where  the  debtor  resides.  (Fake  v.  Edger- 
tan,  5  Duer,  681;  3  Abb.  Pr.  229.)  This  amendment  may 
sometimes  require  the  creditor  to  issue  two  executions 
against  property  (ante,  §  597);  but  they  may  be  issued 
simultaneously  (ante,  §  1365)  and  such  cases  will  be  of 
very  rare  occurrence." 

It  seems  clear  that  said  sections  597  and  1489  should  be 
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read  and  construed  together.  The  plaintiff  failed  to  show 
that  the  defendant  Washburn  in  said  original  action  is 
not  a  resident  of  this  state  or  that  an  execution  against 
the  property  of  said  defendant  Washburn  had  been  issued 
to  the  county  where  he  resides.  It  does  not,  therefore, 
appear  that  a  valid  execution  against  the  person  of  the  said 
defendant  Washburn  had  been  duly  issued  and  returned 
before  this  action  was  commenced.  Without  such  proof 
this  action  cannot  be  maintained. 

The  judgment  of  the  Appellate  Division  should  be 
reversed  and  the  judgment  of  the  Trial  Term  affirmed, 
with  costs  in  this  court  and  in  the  Appellate  Division. 

WlLLARD     BARTLETT,     Ch.    J.,     COLLIN,     CUDDBBACK, 

Cardozo,  Seabury  and  Pound,  JJ.,  concur. . 
Judgment  accordingly. 


Lewis  P.  Pitt,  Appellant,  t).  The  Board  op  Education 
of  the  City  of  New  York,  Respondent. 

New  York  (city  of)  —  when  board  of  aldermen  authorized  by 
charter  so  to  do  have  fixed  salary  of  position  in  department  of 
education,  board  of  education  cannot  increase  or  decrease  the 
compensation. 

1.  Where  the  board  of  aldermen  of  the  eity  of  New  York,  pursuant 
to  the  authority  exclusively  vested  in  them  by  the  charter,  has 
adopted  a  resolution  creating  the  position  of  draftsman  in  the 
department  of  education  and  fixed  the  salary,  the  board  of  educa- 
tion is  powerless  to  increase  or  decrease  such  compensation. 
x  2.  Plaintiff  was  appointed  to  that  position  by  the  board  of  edu- 
cation, but  was  for  a  considerable  period  paid  a  less  sum  than  that 
fixed  by  the  board  of  aldermen.  Several  years  afterward  his  salary 
was  attempted  to  be  increased  by  the  board  of  education,  and  there- 
after he  filed  a  claim  and  demand  for  certain  arrears  of  salary  earned 
before  such  attempted  increase,  and  when  payment  thereof  was 
refused  this  action  was  commenced  for  the  balance.  The  defend- 
ant asserts  that  a  release  was  given  by  the  plaintiff  in  return  for 
the  change  of  position  on  the  part  of  the  board  of  education,  and, 
therefore,  there  was  a  valuable  consideration  therefor,    ffeld^  that 
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since  the  board  of  education  had  no  power  to  decrease  or  increase 
the  salary  of  plaintiff,  there  is  an  absence  of  consideration  for  the 
instrument  signed  by  plaintiff  and  he  is  entitled  to  recover  for  six 
years'  services  prior  to  the  date  of  the  demand  and  claim. 
Pitt  v.  Board  of  Education,  159  App.  Div.  905,  reversed. 

(Argued  October  21, 1915;  decided  November  28, 1915.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  December  8, 1913,  affirming  a  judgment  in  favor 
of  defendant  entered  upon  a  decision  of  the  court  at  a 
Trial  Term  without  a  jury. 

The  nature  of  the  action  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 

Erastus  J.  Parsons  for  appellant.  Plaintiff  was 
entitled  to  receive  salary  at  the  rate  of  thirty -five  dollars 
per  week  during  the  times  mentioned  in  the  complaint. 
(Hogan  v.  Bd.  of  Education,  200  N.Y.  370;  People  ex  rel. 
Stokes  v.  Tally,  108  App.  Div.  345;  Smith  v.  Bd.  of  Edu- 
cation, 208  N.  Y.  84. )  The  release  was  not  under  seal,  was 
not  intended  as  a  gift  and,  therefore,  required  a  valuable 
consideration  to  make  it  binding.  (Todd  v.  U.  D.  S. 
Instn.,  118N.  Y.  342;  Townv.  Bank,  114 N.  Y.  122;  Bar- 
nard  v.  Gantz,  140 N.  Y.  249;  Purdy  v.  R.,W.&  O.  Ry. 
Co.,  125  N.  Y.  209;  Post  v.  Thomas,  153  App.  Div.  865; 
Galls  v.  Mayor,  etc.,  15  App.  Div.  63;  Farmers9  Bank  v. 
Blair,  44  Barb.  652;  Tolhurst  v.  Powers,  133  N.Y.  460.) 
The  release  is  without  consideration  and  is  not  binding 
upon  plaintiff,  appellant.  (Barker  v.  Bradley,  42  N.  Y. 
319;  Fargis  v.  Walton,  107  N.  Y.  400;  Hogan  v.  Bd.  oj 
Education,  200  N.  Y.  370;  Post  v.  Thomas,  153  App. 
Div.  865;  Seybolt  v.  R.  R.  Co.,  95  N.  Y.  562;  Arend  v. 
Smith,  151  N.  Y.  502;  Vanderbilt  v.  Schreyer,  91  N.  Y. 
399;  Horton  v.  Erie  R.  R.  Co.,  65  App.  Div.  590;  Tol- 
hurst v.  Powers,  133  N.  Y.  460;  Bloodsgood  v,  Wuest, 
69  App.  Div.  356.) 
20 
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Frank  L.  Polk,  Corporation  Counsel  (Charles 
Mclntyre  and  Terence  Farley  of  counsel),  for  respondent. 
The  release  was  supported  by  a  valuable  consideration. 
(Clark  v.  West,  193  N.  Y.  349;  Matter  of  Cusackv. 
Board  of  Education,  176  N.  Y.  136;  People  ex  rel. 
Connolly  v.  Board  of  Education,  114  App.  Div.  1;  Peo- 
ple ex  rel.  Vineing  v.  Hayes,  135  App.  Div.  19;  Shane 
v.  City  of  New  York,  135  App.  Div.  218;  Collins  v.  City 
of  New  York,  151  App.  Div.  618;  Brotvn  v.  Bd.  of  Edu- 
cation, 70  Misc.  Rep.  399;  Sarecky  v.  Bd.  of  Education, 
67  Misc.  Rep.  294;  Du  Moulin  v.  Bd.  of  Education,  12* 
N.  Y.  Supp.  901;  Sheehan  v.  Bd.  of  Education,  120 
App.  Div.  557;  193  N.  Y.  627;  Matter  of  Grendon,  114 
App.  Div.  754.) 

Hogan,  J.  On  the  30th  day  of  June,  1903,  the  board 
of  aldermen  of  the  city  of  New  York,  pursuant  to  the 
provisions  of  the  charter  of  that  city,  adopted  a  resolu- 
tion fixing  the  salary  of  the  position  of  architectural 
draftsman  in  the  department  of  education  at  thirty-five 
dollars  per  week,  which  salary  was  payable  monthly  at 
the  end  of  each  month.  June  1st,  1906,  the  appellant 
was  duly  appointed  to  the  position  of  architectural  drafts- 
man in  the  department  of  education,  and  has  since  per- 
formed the  duties  of  that  position.  From  that  day  to 
June  10th,  1911,  he  was  paid  at  the  rate  of  thirty  dollars 
a  week. 

On  December  19th,  1912,  he  filed  a  claim  and  demand 
for  the  balance  of  the  salary  at  five  dollars  per  week, 
amounting  to  $1,303.56,  payment  of  which  was  refused, 
and  this  action  was  brought  to  recover  the  amount 
alleged  due  to  him. 

Authority  to  fix  the  salary  of  plaintiff  was,  by  the  pro- 
visions of  the  charter  of  the  city  of  New  York,  exclusively 
vested  in  the  board  of  aldermen  and  duly  exercised  by 
that  board,  and  the  board  of  education  was  powerless  to 
increase  or  decrease  the  amount  of  compensation  so  deter- 
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mined  under  the  charter.  (Kehn  v.  State  of  N.  F,  93 
N.  T.  201;  Hogan  v.  Board  of  Education  of  N.  F,  200 
N.  Y.  370;  Smith  v.  Board  of  Education  of  N.  F,  208 
N.  Y.  84;  Olavey  v.  U.  £.,  182  IT.  S.  595.) 

Defendant  respondent  asserts  plaintiff  cannot  recover 
by  reason  of  the  following  facts:  April  25th,  1911,  the 
defendant  addressed  a  letter  to  plaintiff  stating  in  sub- 
stance that  at  a  meeting  of  the  committee  on  buildings 
held  the  previous  evening  a  resolution  was  adopted  for 
presentation  to  the  board  of  education  increasing  his  sal- 
ary and  in  connection  with  the  same  consideration  had 
been  given  to  the  fact  that  claims  had  been  made  by 
employees  for  the  difference  between  the  amount  of  sal- 
ary claimed  and  the  amount  of  salary  received,  and 
inquired  of  plaintiff  whether  or  not  he  had  made  or 
intended  to  make  such  claim  against  the  board  of  educa- 
tion. The  record  does  not  disclose  what  reply,  if  any, 
was  made  by  plaintiff  to  that  letter.  On  May  23d,  1911, 
plaintiff  executed  and  delivered  to  defendant  a  writing 
wherein,  in  consideration  of  the  sum  of  one  dollar  and 
other  valuable  considerations,  he  did  release  and  dis- 
charge the  defendant  from  all  claims  or  demands  which 
he  might  have  or  may  now  have  for  arrears  of  salary  as 
architectural  draftsman  or  otherwise,  and  on  the  14th 
day  of  June,  1911,  the  board  of  education  adopted  a  reso- 
lution ratifying  and  approving  the  action  of  the  commit- 
tee on  buildings  in  increasing  the  salary  of  plaintiff  from 
thirty  to  thirty-five  dollars* a  week,  taking  effect  June 
5th,  1911.  The  resolution  recited  the  plaintiff  had  exe- 
cuted the  instrument  referred  to.  Counsel  for  defendant 
asserts  that  the  release  was  given  by  the  plaintiff  in 
return  for  the  change  of  position  on  the  part  of  the  board 
of  education,  and  had  the  latter  known  that  the  plain- 
tiff was  going  to  enforce  his  claim  it  could  have  forth- 
with abolished  his  ix>sition,  and,  therefore,  there  was 
a  valuable  consideration  for  the  release  executed  by  the 
plaintiff. 
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It  is  not  clear  from  the  record  in  this  case  that  any 
change  of  position  was  assumed  by  defendant  other- 
wise than  one  favorable  to  plaintiff .  The  letter  dated 
April  25th,  1911,  notified  plaintiff  that  the  resolution  had 
been  adopted  for  presentation  to  the  board  of  education 
increasing  his  salary,  and  while  it  asked  from  plaintiff 
information  as  to  his  intention  regarding  his  claim  for  the 
difference  between  the  amount  of  salary  claimed  and  the 
amount  of  salary  received  by  him,  which  was  not  fur- 
nished, no  intimation  was  made  that  the  alleged  increase 
to  be  recommended  was  dependent  upon  his  relinquish- 
ment of  any  right  to  salary  of  the  position  held  by  him  as 
fixed  by  law.  On  the  contrary,  in  connection  with  the 
adoption  of  the  resolution  purporting  to  increase  the  sal- 
ary of  plaintiff,  the  letter  stated  that  consideration  had 
been  given  to  the  fact  that  claims  had  been  made  and 
actions  commenced  against  defendant  to  recover  the  dif- 
ference between  the  salaries  claimed  and  the  amounts 
received.  The  letter  of  defendant  is  susceptible  of  a 
recognition  of  the  claim  existing  in  favor  of  plaintiff 
rather  than  a  repudiation  of  the  same. 

As  to  any  act  of  the  defendant  in  the  discharge  of  plain- 
tiff or  abolishment  of  his  position,  in  case  of  a  refusal  on 
his  part  to  relinquish  his  claim,  it  is  sufficient  to  say  we 
are  not  to  consider  what  action  might  have  been  taken  by 
defendant,  but  rather  what  action  it  did  take.  The 
plaintiff  was  not  removed,  his  position  was  not  abolished, 
and  so  far  as  the  record  indicates  no  intention  to  dispense 
with  his  services  is  disclosed.  Eeading  the  letter  referred 
to,  in  connection  with  the  instrument  signed  by  plaintiff 
and  the  resolution  adopted  by  the  defendant,  June  14th, 
reciting  that  the  plaintiff  having  executed  the  instrument 
in  question  his  salary  was  increased  from  thirty  dollars 
to  thirty -five  dollars  per  week,  discloses  the  lack  of  con- 
sideration for  the  release.  This  court  had  but  a  short  time 
before  decided  the  case  of  Hogan  v.  Board  of  Education 
ofN.  Y.  (200  N.  Y.  370),  and  the  defendant  sought  to 
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avoid  the  decision  in  that  case  and  to  hold  out  to  plaintiff 
a  proposition  of  an  increased  salary  as  a  consideration  for 
a  release  and  avoidance  of  any  suit  brought  by  him  to 
recover  his  just  compensation.  Under  the  resolution 
adopted  by  the  board  of  aldermen  the  salary  due  plain- 
tiff, and  payable  to  him  at  the  end  of  each  month  was  at 
the  rate  of  thirty-five  dollars  a  week.  The  defendant 
was  powerless  to  fix  or  regulate  the  compensation  to  be 
paid.  The  action  taken  by  defendant  in  June,  1911,  pre- 
tending to  increase  the  salary  was  a  nullity. 

This  court,  many  years  ago,  in  People  ex  rel.  Satterlee 
v.  Board  of  Police  (75  N.  Y.  38,  42),  said: 

"There  is  no  principle  upon  which  an  individual, 
appointed  or  elected  to  an  official  position,  can  be  com- 
pelled to  take  less  than  the  salary  fixed  by  law.  The 
acceptance  and  discharge  of  the  duties  of  the  office,  after 
appointment,  is  not  a  waiver  of  a  statutory  provision  fix- 
ing the  salary  thereof,  and  does  not  establish  a  binding 
contract  to  perform  the  duties  of  the  office  for  the  sum 
named.  The  law  does  not  recognize  the  principle  that  a 
board  of  officers  can  reduce  the  amount  fixed  by  law  for 
a  salaried  officer,  and  procure  officials  to  act,  at  a  less 
sum  than  the  statute  provides,  or  that  such  officials  can 
make  a  binding  contract  to  that  effect.  The  doctrine  of 
waiver  has  no  application  to  any  such  case,  and  cannot 
be  invoked  to  aid  the  respondent. " 

Upon  the  trial  of  the  action  the  plaintiff  was  not  per- 
mitted to  show  the  absence  of  a  consideration  for  the 
release  or  the  circumstances  in  connection  with  the  mak- 
ing of  the  same.  The  trial  justice  erroneously  held  that 
the  instrument,  signed  by  plaintiff,  was  conclusive  upon 
the  subject. 

Without  discussing  the  other  questions  presented  in 
the  brief  of  respondent,  all  of  which  have  received  due 
consideration,  we  conclude  that  upon  the  facts  in  this 
case  the  absence  of  consideration  for  the  instrument 
signed  by  plaintiff  is  apparent,  and  that  plaintiff  is  enti- 
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tied  to  recover  for  six  years'  services  prior  to  the  date  of 
the  demand  and  claim. 

The   judgment   should    be   reversed,  and   new  trial 
granted,  costs  to  abide  event. 

WlLLARD  BARTLETT,    Ch.    J.,    HlSCOCK,   COLLIN,   CaE- 

dozo,  Seabury  and  Pound,  JJ.,  concur. 
Judgment  reversed,  etc. 


Franz  Poel  et  al.,  Copartners  under  the  Name  of  Poel 
&  Arnold,  Respondents,  r.  The  Brunswick-Balke- 
Collender  Company  of  New  York,  Appellant. 

Appeal  —  unanimous  affirmance  cf  findings  by  AppeUate 
Division  —  when  such  affirmance  does  not  preclude  review  of 
findings  by  Court  of  Appeals  —  action  for  breach  of  contract 
negotiated  and  completed  by  letters  between  parties  —  letters 
examined,  and  held  not  to  constitute  a  contract  which  complies 
with  Statute  of  Frauds. 

1.  An  unanimous  affirmance  by  the  Appellate  Division  of  findings 
of  the  trial  court,  that  a  contract  alleged  in  the  complaint  was 
made,  does  not  preclude  the  Court  of  Appeals  from  reviewing  the 
question  whether  there  was  a  contract  between  the  parties,  where 
it  is  evident  that  the  contract,  which  the  findings  declare  to  exist, 
is  based  upon  the  letters  or  writings  which  passed  between  the  par- 
ties and  these  letters  are  included  in  the  findings.  The  question  of 
law,  whether  these  writings  constitute  a  contract,  and  if  so,  whether 
they  satisfy  the  provisions  of  the  Statute  of  Frauds,  survives  the 
unanimous  decision  of  the  Appellate  Division,  and  is  subject  to 
review  by  this  -court. 

2.  In  order  to  satisfy  the  requirements  of  the  Statute  of  Frauds  a 
written  note  or  memorandum  of  a  contract  must  include  all  the 
terms  of  the  completed  contract.  It  is  not  sufficient  that  the  note 
or  memorandum  may  express  the  terms  of  a  contract.  It  is 
essential  that  it  should  completely  evidence  the  contract  which 
the  parties  made.  If,  instead  of  proving  the  existence  of  that  con- 
tract, it  establishes  that  there  was  in  fact  no  contract,  or  evi- 
dences a  contract  in  terms  and  conditions  different  from  that  which 
the  parties  entered  into,  it  fails  to  comply  with  the  statute. 
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3.  Where  defendant  sent  an  order  for  goods  to  be  delivered,  which 
order  had  printed  upon  it  in  clear  type  under  the  caption  "  conditions 
on  which  the  above  order  was  given,"  clauses  stating  certain  require- 
ments as  to  delivery  of  the  goods  and  requiring  prompt  acknowl- 
edgment by  the  plaintiffs  of  the  defendant's  offer,  as  a  condition  of 
its  acceptance,  and  such  printed  clauses  are  as  plain  and  as  promi- 
nently displayed  upon  the  face  of  the  order  as  the  written  matter, 
and  are  not  in  conflict  with  that  which  is  written  or  printed,  they 
must  be  deemed  to  be  a  part  of  the  order,  and  cannot  be  eliminated 
therefrom  by  the  court  upon  an  inference  as  to  the  intention  of  the 
parties  which  is  not  reflected  in  the  order  or  in  any  evidence  that 
was  received  upon  the  trial 

4.  This  is  an  action  to  recover  damages  for  the  breach  of  a  con- 
tract for  the  purchase  of  goods,  which  contract,  plaintiffs  allege, 
was  negotiated  and  completed  by  letters  between  plaintiffs  and 
defendant.  Held,  upon  examination  of  the  letters,  that  the  pro- 
posal to  buy  the  goods  made  by  defendant  was  conditioned  upon 
the  receipt  of  the  order  being  promptly  acknowledged  by  the  plain- 
tiffs; that  plaintiffs  did  not  acknowledge  the  receipt  of  the  order, 
and  the  proposal  remained  unaccepted,  and,  hence,  there  was  no 
contract  between  the  parties. 

Poel  v.  Brunswick-Balke-Collender  Co.,  159  App.  Div.  865, 
reversed. 

(Argued  October  22,  1915;  decided  November  23,  1915.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  December  8, 1913,  affirming  a  judgment  in  favor 
of  plaintiffs  entered  upon  a  decision  of  the  court  at  a 
Trial  Term  without  a  jury. 

The  nature  of  the  action  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 

Samuel  Untermyer  and  Irwin  Untermyer  for  appel- 
lant. No  contract  valid  within  the  provisions  of  the 
Statute  of  Frauds  was  proved.  (Sydney  Glass  Works  v. 
Barnes,  68  Hun,  374;  Mahar  v.  Compton,  IS  App.  Div. 
540;  Nundy  v.  Matthews \  34  Him,  74;  Bishop  on  Con- 
tracts [Ed.  of  1887],  322,  323;  Myers  v.  Smith,  48  Barb. 
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614;  Uhlam  v.  Day,  38  Hun,  298;  Myers  v.  Trescott,  59 
Hun,  395;  Chicago  &  G.  E.  R.  Co.  v.  Dane,  43  N.  Y. 
240;  McCotter  v.  City  of  New  York,  119  N.  Y.  434; 
Barrow  Steamship  Co.  v.  M.  C.  R.  R.  Co.,  134  N.  Y.  15; 
Hough  v.  Brown,  19  N.  Y.  111.) 

Aaron  C.  Thayer  and  Warren  C.  Van  Slyke  for 
respondents.  The  unanimous  affirmance  by  the  Appellate 
Division  of  the  findings  that  the  contract  alleged  in  the 
complaint  was  made,  and  that  Rogers  had  authority  to 
make  it,' leaves  for  review  in  this  court  only  the  question 
whether  plaintiffs'  exhibits  constitute  a  sufficient  memo- 
randum, signed  by  the  defendant,  of  this  contract  to  satisfy 
the  requirements  of  the  Statute  of  Frauds.  (McManus 
v.  McManus,  179  N.  Y.  329;  Mar  den  v.  Dorthy,  160 
N.  Y.  46.)  The  memorandum  signed  by  the  defendant 
satisfies  the  requirements  of  the  Statute  of  Frauds. 
(Browne  on  Stat,  of  Frauds  [5th  ed.],  §  354a;  Newton  v. 
Bronson,  13  N.  Y.  595;  Argus  Co.  v.  Mayor,  etc.,  55 
N.  Y.  504;  Turner  v.  Robinson,  55  Misc.  Rep.  280;  Union 
National  Bank  v.  Leary,  77  App.  Div.  332;  Brauer  v. 
Oceanic  S.  N.  Co.,  178  N.  Y.  345;  Wigmore  on  Ev. 
§  2470;  Cave  v.  Hastings,  L.  R.  [7  Q.  B.  D.J  125;  Long  v. 
Millar,  L.  R.  [4  C.  P.]  450;  Thompson  v.  Menck,  4  Abb. 
Ct.  App.  Dec.  400;  Beckwith  v.  lalbot,  95  U.  S.  289; 
Smith  v.  Colby,  136  Mass.  562.) 

Seabury,  J.  In  this  action  the  plaintiffs  sued  to 
recover  damages  from  this  defendant  for  the  breach  of 
an  executory  contract.  The  plaintiffs  are  the  general 
partners  of  the  limited  partnership  of  Poel  &  Arnold. 
The  defendant  is  a  corporation  organized  under  the  laws 
of  the  state  of  New  York.  The  theory  of  the  action  is 
that  the  defendant  agreed  to  accept  and  pay  for  certain 
rubber  which  the  plaintiffs  agreed  to  sell  to  it,  and  that 
the  refusal  of  the  defendant  to  accept  and  pay  for  said 
rubber  caused  a  breach  of  that  contract.     In  the  transac- 
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tions  between  the  parties  the  defendant  was  represented 
by  one  C.  R.  Rogers,  who  carried  on  negotiations  in 
behalf  of  the  defendant  and  signed  the  letters  purport- 
ing to  come  from  the  defendant,  and  which  will  be 
referred  to  below.  In  the  court  below  several  questions 
were  litigated,  viz. ,  whether  Rogers  had  authority  to  repre- 
sent the  defendant,  and  whether  there  was  a  contract  and  a 
sufficient  written  memorandum  of  such  contract  to  satisfy 
the  requirements  of  the  Statute  of  Frauds.  In  our  dis- 
cussion of  this  case  we  shall  assume,  without  deciding,  that 
Rogers  was  authorized  to  represent  the  defendant  in  the 
action  which  he  took.  The  plaintiffs  contend  that  the 
unanimous  affirmance  by  the  Appellate  Division  of  the  find- 
ing that  the  contract  alleged  was  made,  makes  it  impossi- 
ble for  this  court  to  review  the  question  whether  there  was 
a  contract  between  the  parties.  The  unanimous  decision 
of  the  Appellate  Division  doubtless  imports  that  there  is 
evidence  supporting  or  tending  to  sustain  the  findings  of 
fact  made  by  the  trial  court.  (Marden  v.  Dorthy^  160 
N.  Y.  39, 46.)  In  the  case  under  review,  however,  it  is  evi- 
dent that  the  contract  which  the  findings  declare  to  exist 
is  based  upon  the  letters  or  writings  which  passed  between 
the  parties  and  these  letters  are  included  in  the  findings. 
The  question  of  law,  whether  these  writings  constitute  a 
contract,  and  if  so  whether  they  satisfy  the  provisions  of 
the  Statute  of  Frauds,  survives  the  unanimous  decision 
of  the  Appellate  Division  and  is  subject  to  review  by  this 
court.  If  there  was  no  contract  between  the  parties  it 
necessarily  follows  that  the  letters  and  writings  relied 
upon  by  the  plaintiffs  as  constituting  the  note  or  memo- 
randum which  evidenced  the  contract  cannot  be  held  to 
comply  with  the  requirements  of  the  Statute  of  Frauds. 
The  plaintiffs  contend  that  on  April  2d,  1910,  the  defend- 
ant made  an  oral  offer  to  the  plaintiffs  which  the  plaintiffs 
accepted  in  writing  on  April  4th,  and  that  the  contract 
so  made  is  evidenced  by  the  letter  of  January  7th,  1911, 
which  was  signed  by  the  defendant  and  thus  the  require- 
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ments  of  the  Statute  of  Frauds  were  satisfied.  The 
initial  difficulty  in  the  way  of  accepting  this  contention  is 
that  it  leaves  out  of  consideration  altogether  the  defend- 
ant's letter  of  April  Oth,  and  would  have  us  determine 
the  rights  of  the  parties  upon  the  letters  of  April  2d  and 
4th  and  the  defendant's  letter  of  January  7th  and  close 
our  eyes  entirely  to  the  intervening  letter  of  the  defend- 
ant of  April  6th.  Moreover,  the  courts  below  found  that 
the  transaction  between  the  parties  was  set  forth  in  the 
four  letters  referred  to.  Another  difficulty  in  the  way  of 
accepting  this  contention  is  that  the  plaintiffs  must  stand 
or  fall  upon  the  writings.  The  plaintiffs  cannot  prevail 
upon  the  theory  that  the  writings  express  a  contract, 
different  in  its  terms  and  conditions  from  the  contract 
which  the  parties  entered  into.  In  order  to  satisfy  the 
requirements  of  the  Statute  of  Frauds  the  written 
note  or  memorandum  must  include  all  the  terms  of 
the  completed  contract  which  the  parties  made.  It 
is  not  sufficient  that  the  note  or  memorandum  may 
express  the  terms  of  a  contract.  It  is  essential  that 
it  shall  completely  evidence  the  contract  which  the  par- 
ties made.  If  instead  of  proving  the  existence  of  that 
contract,  it  establishes  that  there  was  in  fact  no  contract 
or  evidenced  a  contract  in  terms  and  conditions  different 
from  that  which  the  parties  entered  into,  it  fails  to  com- 
ply with  the  statute.  {Juilliard  v.  Trokie,  139  App.  Div. 
530;  affd.,  203  N.  Y.  604;  Leach  v.  Weil,  129  App.  Div. 
688;  Davis  v.  Shields,  26  Wend.  341;  Wright  v.  Weeks, 
25  N.  Y.  153.) 

The  application  of  this  principle  to  the  facts  of  the 
present  case  makes  it  necessary  that  we  should  disregard 
the  alleged  oral  agreement  which  is  said  to  have  preceded 
the  written  communications  that  were  exchanged  between 
the  parties  and  confine  our  attention  to  the  writings. 
There  are  in  this  case  four  writings  and  upon  three  of 
them  this  controversy  must  be  determined.  They  set 
forth  with  accuracy  and  precision  the  transaction  between 
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the  parties.     The  oral  evidence  that  was  presented  is  in 
no  way  inconsistent  with  the  writings,  and  if  it  were  the 
spoken  words  xx>uld  not  be  permitted  to  prevail  over  the 
written.     The  writings  referred  to  are  as  follows: 
Poel  &  Arnold, 

277  Broadway, 

New  York,  April  2,  1910. 
Brunswick-Balke-Collender  Co., 
Long  Island  City, 

L.  I. 
Gentlemen : 

As  per  telephonic  conversation  with  your  Mr.  Rogers 
to-day,  this  is  to  confirm  having  your  offer  of  $2.42  per 
pound  for  12  tons  Upriver  Fine  Para  Rubber,  for  ship- 
ment either  from  Brazil  or  Liverpool,  in  equal  monthly 
parts  January  to  June,  1911,  about  which  we  will  let 
you  know  upon  receipt  of  our  cable  reply  on  Monday 
morning. 
Thanking  you  for  the  offer  we  remain, 
Very  truly  yours, 

POEL  and  ARNOLD, 

Per  W.  J.  Kelly. 

Poel  &  Arnold, 

277  Broadway. 

New  York,  April  4,  1910. 

Brunswick-Balke-Collender  Co., 
Long  Island  City, 

L.  I.: 

Gentlemen: 

Enclosed,  we  beg  to  hand  you  contract  for  12  tons 
Upriver  Fine  Para  Rubber,  as  sold  you  today,  with  our 
thanks  for  the  order. 

Very  truly  yours, 

POEL  and  ARNOLD, 

Per  W.  J.  Kelly. 
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Enclosed  with  this  letter  was  the  following: 

Apr.  4/10 
Brunswick-Balke-Collender  Co., 
Long  Island  City, 
L.L 
Sold  to  You: 

For  equal  monthly  shipments  January  to  June,  1911, 
from  Brazil  and/or  Liverpool,  about  twelve  (12)  tons 
Upriver  Fine  Para  Rubber  at  Two  Dollars  and  forty- two 
cents  ($2.42)  per  pound;  payable  in  IT.  S.  Gold  or  its 
equivalent,  cash  twenty  (20)  days  from  date  of  delivery 
here. 

On  April  6th  Rogers  sent  the  following  order  to  the 
plaintiffs.  It  is  partly  printed  and  partly  written.  The 
part  in  writing  is  italicised: 

Purchase  Dep't  Order 

No.  25409 
This  number  must  appear  on 
Invoices  and  Cases 
The  Brunswick-Balke-Collender  Co. 
of  New  York 
Review  Ave.,  Fox  and  Marsh  Sts. 

Long  Island  City,  4/6,  1910. 
M    Poel  and  Arnold , 

277  Broadway,  N.Y  C. 
Please  deliver  at  once  the  following,  and  send  invoice 

with  goods 
About   12  tons   Upriver  Fine   Para   Rubber  at  2.1^1 
per  lb.     Equal  monthly  shipments  January  to  June, 
1911. 

CONDITIONS  ON  WHICH  ABOVE  ORDER  IS  GIVEN 

Goods  on  this  order  must  be  delivered  when  specified. 
In  case  you  cannot  comply,  advise  us  by  return  mail  stat- 
ing earliest  date  of  delivery  you  can  make,  and  await  our 
further  orders. 
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The  acceptance  of  this  order  which  in  any  event  yon 
must  promptly  acknowledge  will  he  considered  hy  us  as 
a  guarantee  on  your  part  of  prompt  delivery  within  the 
specified  time. 
Terms  F.  O.  B. 

Respectfully  yours, 

The  Brunswick-Balke-Collender  Co. 

of  New  York 

Per  C.  R.  Rogers. 

January  7th,  1911. 
Messrs.  Poel  &  Arnold, 

#  277  Broadway,  City. 
Gentlemen: 

We  beg  herewith  to  advise  you  that  within  the  past 
few  weeks  there  has  come  to  our  attention  through  a 
statement  made  to  us  for  the  first  time  by  Mr.  Rogers, 
information  as  to  certain  transactions  had  by  him  with 
you  in  the  past,  and  especially  as  to  a  transaction  in 
April  last  relating  to  12  tons  of  crude  rubber.  Mr.  Rog- 
ers had  no  authority  to  effect  any  such  transaction  on  our 
account,  nor  had  we  any  notice  or  knowledge  of  his  action 
until  he  made  a  voluntary  statement  disclosing  the  facts 
within  the  past  few  weeks. 

In  order  that  you  may  not  be  put  to  any  unnecessary 
inconvenience,  we  feel  bound  to  give  you  notice  at  the 
earliest  opportunity  after  investigating  the  facts,  that  we 
shall  not  recognize  these  transactions  or  any  others  that 
may  have  been  entered  into  with  Mr.  Rogers  which  were 
without  our  knowledge  or  authority. 

Yours  truly, 

The  Brunswick-Balke-Collender  Co. 

of  New  York 

Per  Chas.  P.  Miller, 

Vice-Prest. 

The  first  letter  is  of  no  legal  significance,  and  only  the 
other  three  need  be  considered.     The  fundamental  ques- 
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tion  in  this  case  is  whether  these  writings  constitute  a 
contract  between  the  parties.     If  they  do  not,  no  question 
as  to  whether  these  writings  meet  the  requirements  of 
the  Statute  of  Frauds  need  be  considered.     An  analysis 
of  their  provisions  will  show  that  they  do  not  constitute 
a  contract.    It  is  not  contended,  and  in  face  of  the  pro- 
visions of  the  plaintiffs'  letter  of  April  4th  it  cannot 
be  claimed,  that  that  letter  is  in  itself  a  contract.     It 
is  a  mere  offer  or  proposal  by  the  plaintiffs  that  the  defend- 
ant should  accept  the  proposed  contract  inclosed  which  is 
said  to  embody  an  oral  order  that  the  defendant  had  that 
day  given  the  plaintiffs.     The  object  of  this  letter  was  to 
have  the  terms  of  the  oral  agreement  reduced  to  writing 
so  that  there  could  be  no  uncertainty  as  to  the  terms  of 
the  contract.     The  letter  of  the  defendant  of  April  6th 
did  not  accept  this  offer.     If  the  intention  of  the  defend- 
ant had  been  to  accept  the  offer  made  in  the  plaintiffs' 
letter  of  April  4th,  it  would  have  been  a  simple  matter 
for  the  defendant  to  have  indorsed  its  acceptance  upon 
the  proposed  contract  which  the  plaintiffs'  letter  of  April 
4th  had  inclosed.      Instead  of  adopting  this  simple  and 
obvious  method  of  indicating  an  intent  to  accept  the  con- 
tract proposed  by  the  plaintiffs  the  defendant  submitted 
its  own  proposal  and  specified  the  terms  and  conditions 
upon  which  it  should  be  accepted.     The  defendant's  letter 
of  April  6th  was  not  an  acceptance  of  this  offer  made 
by  the  plaintiffs  in  their  letter  of  April  4th.     It  was  a 
counter-offer  or  proposition  for  a  contract.     Its  provisions 
make  it  perfectly  clear  that  the  defendant  (1)  asked  the 
plaintiffs  to  deliver  rubber  of  a  certain  quality  and  quan- 
tity at  the  price  specified  in  designated  shipments;  (2)  it 
specified  that  the  order  therein  given  was  conditional  upon 
the  receipt  of  its  order  being  promptly  acknotvledged, 
and  (3)  upon  the  further  condition  that  the  plaintiffs  would 
guarantee  delivery  within  the  time  specified.     It  may  be 
urged  that  the  condition  specified  in  the  defendant's  order 
that  the  plaintiffs  would  guarantee  the  delivery  of  "the 
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goods  within  the  time  specified  added  nothing  of  substance 
to  the   agreement,  because  if    the  offer  was  accepted 
the  acceptance  itself  would  involve  this  obligation  on  the 
part  of  the  plaintiffs.     The  other  condition  specified  by 
the  defendant  cannot  be  disposed  of  in  the  same  manner. 
That  provision  of  the  defendant's  offer  provided  that  the 
offer  was  conditional  upon  the  receipt  of  the  order  being 
promptly  acknowledged.     It  embodied  a  condition  that 
the  defendant  had  the  right  to  annex  to  its  offer.     The 
import  of  this  proposal  was  that  the  defendant  should  not 
be  bound  until  the  plaintiffs  signified  their  assent  to  the 
terms  set  forth.     When  this  assent  was  given  and  the 
acknowledgment  made,  this  contract  was  then  to  come 
into  existence  and  would  be  completely  expressed  in  writ- 
ing.    The  plaintiffs  did  not  acknowledge  the  receipt  of 
this  order  and  the  proposal  remained  unaccepted.     As  the 
party  making  this  offer  deemed  this  provision  material 
•and  as  the  offer  was  made  subject  to  compliance  with  it 
by  the  plaintiffs  it  is  not  for  the  court  to  say  that  it  is 
immaterial.     When  the  plaintiffs  submitted  this  offer  in 
their  letter  of  April  4th  to  the  defendant  only  one  of  two 
courses  of  action  was  open  to  the  defendant.     It  could 
accept  the  offer  made  and  thus  manifest  that  assent 
Which  was  essential  to  the  creation  of  a  contract  or  it 
could  reject  the  offer.     There  was  no  middle  course.     If 
it  did  not  accept  the  offer  proposed  it  necessarily  rejected 
it.     A  proposal  to  accept  the  offer  if  modified  or  an 
acceptance  subject  to  other  terms  and  conditions  was 
equivalent  to  an  absolute  rejection  of  the  offer  made  by 
the  plaintiffs.     (Mactier's  Admrs.  v.  Frith,  6  Wend.  103; 
Vassar  v.   Camp,   11  N.  Y.  441;  Chicago  &  O.  E.  R. 
Co.  v.  Dane,  43  N.  Y.  240;  Sidney  Glass  Works  v.  Barnes 
&  Co.,  86  Hun,  374;  Mahar  v.  Compton,  IS  App.  Div. 
536,  540;    Nundy  v.   Mattheivs,    34    Hun,    74;    Barrow 
Steamship  Co.  v.  Mexican  C.  R.  Co.,  134  N.  Y.  15.) 

In  Hough  v.  Brown  (19  N.  Y.  Ill,  114)  it  was  held  that 
a  letter  referring  to  a  previous  verbal  proposition  which 
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stated  the  terms  of  the  oral  proposition  according  to  the 
understanding  of  the  writers  and  accepted  them  and 
added  to  the  acceptance  the  words  "you  will  acknowl- 
edge the  acceptance  of  the  above,"  etc.,  was  held  not  to 
constitute  a  contract,  but  merely  a  proposition  for  a  con- 
tract. In  his  opinion  in  that  case  Judge  Comstock, 
referring  to  the  requirement  that  the  acceptance  should 
be  acknowledged,  said:  fcfcThis  language,  in  such  a  con- 
nection, can  mean  nothing  else  than  that  the  defendant 
was  expected  to  signify  his  assent  to  the  terms  thus  set 
forth.  That  being  done,  the  agreement  would  be  com- 
plete, and  it  would  also  be  in  writing,  so  as  to  leave  no 
room  for  future  controversy.  This,  we  are  satisfied,  is 
the  true  interpretation  of  the  letter;  and  it  follows,  that 
no  contract  was  made  consisting  merely  of  the  proposal 
at  Buffalo,  and  the  letter  of  the  two  firms  referring  to 
that  proposal." 

In  Barrow  Steamship  Company  v.  Mexican  Central 
Railway  Co.  (134  N.  Y.  15,  22)  the  parties  negotiated  by 
letter  for  the  transportation  by  the  plaintiff  of  a  party 
of  immigrants  from  New  York  to  Rome.  In  answer  to  a 
letter  from  the  defendant  which  stated  that  there  would 
probably  be  250  or  more  in  the  party  the  plaintiff  wrote 
confirming  the  understanding  between  the  parties  that 
the  defendant  would  ship  not  less  than  250.  The  letter 
closed  with  the  words  "  Please  confirm  this  and  oblige." 
T6  this  letter  defendant  replied  that  there  was  a  proba- 
bility that  the  party  would  exceed  250.  The  number 
furnished  was  134  and  in  an  action  to  recover  for  the 
breach  of  a  contract  to  furnish  250  passengers  it  was 
held  that  as  there  was  "  no  evidence  of  any  definite  under- 
standing in  respect  to  the  number  of  pilgrims  to  consti- 
tute the  party  for  transportation  prior  to  that  letter  that 
appears  in  the  record,  the  statement  in  the  letter  must  be 
treated  as  a  proposition  on  the  part  of  the  plaintiff.  And 
to  give  it  the  effect  of  a  contract  between  the  parties  the 
acceptance  or  adoption  of  it  by  the  defendant  was  essen- 
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tial."     The    respondent    and  the  courts    below,   while 
recognizing  this  principle  of  the  law  of  contracts,  failed 
to  give  it  effect  upon  the  theory    that  the  conditions 
expressed  in  the  defendant's  order  of  April  6th  were  not 
a  part  of  the  defendant's  offer.    In  reference  to  these 
conditions  printed  upon  the  offer  of  the  defendant  of 
April  6th  the  learned  trial  justice  held  that  "  it  was  never 
the  intention  that  the  printed  matter  had  any  bearing 
whatsoever  upon  the  transactions."   The  learned  justice 
writing  for  the  Appellate  Division  said  that  the  clause 
embodying  this  condition  "  was  not  intended  to  call  for 
an  acceptance  particularly  in  view  of  the  former  trans- 
action between  the  parties  which  distinguishes  the  case 
from  Hough  v.  Brown  (19  N.  Y.  111)."   There  are,  we 
think,  valid  objections  to  the  position  assumed  on  this  point 
by  the  learned  Appellate  Division.     There  is  no  finding 
that  there  was  any  former  transaction  between  the  parties 
except  the  finding  that  *  *  on  each  occasion  on  which  Rogers 
had  purchased  rubber  for  the  defendant  prior  to  April  4th, 
1910,  he  had  done  so  on  special  order  from  the  defend- 
ant."   The  fact  that  Rogers  had  on  a  former  occasion 
purchased  rubber  on  "  special  order  from  the  defendant " 
could  not  serve  to  show  that  the  acknowledgment  and 
acceptance  of  the  defendant's  offer  was  unnecessary  in 
view  of  the  fact  that  the  defendant  had  expressly  annexed 
that  condition  to  its  offer.     Moreover  it  appears  from  the 
record  that  the  trial  justice  expressly  excluded  proof  of 
the  former  transaction  which  was  said  to  have  taken  place 
between  the  parties.     The  view  of  the  trial  justice  that 
the  printed  matter  was  not  intended  to  be  a  part  of  the 
contract  rests  upon  his  inference  as  to  the  intention  of  the 
parties.     This  intention  is  inferred    from    the    conflict 
between  the  words  printed  at  the  beginning  of  the  order, 
which  calls  for  delivery  "  at  once"  and  the  written  words, 
which  require  delivery  to  be  made  in  the  future.     This 
conflict  between  the  written  and  printed  requirements  as 
to  the  date  of  delivery  does  not  serve  to  nullify  the  other 
21 
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printed  provisions  of  the  order  When  repugnancy  exists 
between  written  and  printed  clauses  of  an  instrument 
that  which  is  written  will  prevail  over  that  which  is 
printed,  but  because  there  was  a  conflict  between  the 
printed  and  written  clauses  as  to  the  date  of  delivery  it 
does  not  follow  that  all  the  other  printed  clauses  of  the  con- 
tract which  are  in  no  way  repugnant  to  the  other  clauses 
in  the  contract,  whether  written  or  printed,  are  to  be  dis- 
regarded. Under  well-established  rules  the  instrument 
is  to  be  construed  as  a  whole,  and  effect  is  to  be  given  to 
every  word  or  expression  contained  in  it  where  there  is 
no  irreconcilable  conflict.  (Barhydt  v.  Ellis,  45  N.  Y. 
107;  Kratzenstein  v.  Western  Assurance  Co.,  116  N.  Y. 
54,  57.)  The  rule  upon  this  subject  is  well  expressed  by 
Judge  Vann  in  Kratzenstein  v.  Western  Assurance 
Company  (supra),  when  he  said:  "  When  a  contract  con- 
tains two  repugnant  provisions,  the  one  printed  and  the 
other  written,  it  is  well  settled  that  the  latter  must  con- 
trol the  interpretation  of  the  instrument,  as  it  is  presumed 
to  express  the  latest  intention  of  the  parties.  *  *  * 
Unless  the  conflict  is  irreconcilable,  however,  this  rule 
does  not  apply,  but  the  principle  prevails  that  contracts 
should  be  so  construed  as  to  give  effect  to  every  word  and 
expression  contained  therein."  This  rule  is  applied  with 
greater  liberality  where  it  appears  that  the  printed  matter 
is  in  obscure  type  or  placed  where  it  would  not  be  likely  to 
be  seen  or  where  the  printed  matter  was  evidently  not 
intended  to  be  incorporated  in  the  contract.  In  such  cases 
the  printed  matter  has  been  accorded  little  influence  in 
changing  the  clear  and  explicit  language  of  a  contract. 
(Sturtevant  Co.  v.  Fireproof  Film  Co.,  216  N,  Y.  199; 
Sturm  v.  Boker,  150  U.  S.  312,  327;  Summers  v.  Hibbard, 
Spencer,  Bartlett&Co.,  153  111.  102;  R.  J.  Menz  Lumber 
Company  v.  McNeeley  &  Co.,  58  Wash.  223.)  When  the 
printed  matter  is  not  evidently  intended  to  be  incorporated 
in  the  contract  and  the  understanding  of  the  parties  is 
doubtful,  it  is  to  be  determined,  as  similar  issues  are  deter- 
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mined,  as  a  question  of  fact  in  the  light  of  the  surrounding 
circumstances.     (Sturtevant  Co.  v.  Fireproof  Film  Co., 
supra;  Clark  v.  Woodruff,  83  N.  Y.  518,  522.)    In  the 
present  case  the  printed  clauses  are  to  the  left  of  the  signa- 
ture of  the  defendant.    They  are  printed  in  clear  type  under 
a  caption  printed  in  type  larger  than  the  other  type,  which 
caption  plainly  reads:  "  Conditions  on  which  the  ahove 
order  is  given."    The  printed  clauses  are  at  least  as  plain 
and  as  prominently  displayed  upon  the  face  of  the  order 
as  the  written  matter  contained  therein.     They  are  not 
in  conflict  with  that  which  is  written.     Under  these  cir- 
cumstances they  must  be  deemed  to  be  a  part  of  the  order 
and  cannot  be  eliminated  therefrom  by  the  court  upon  an 
inference  as  to  the  intention  of  the  parties  which  is  not 
reflected  in  the  order  or  in  any  evidence  that  was  received 
upon  the  trial.     The  clause  requiring  a  prompt  acknowl- 
edgment by  the  plaintiffs  of  the  defendant's  offer  as  a  con- 
dition to  its  acceptance  was  not  in  conflict  with  any  of  the 
provisions  expressed  in  that  offer  either  written  or  printed 
and  must,  therefore,  be  given  effect.     When  the  .defend- 
ant's letter  of  April  6th  is  so  considered  it  becomes  evi- 
dent that  it  did  not  constitute  an  acceptance  of  the  offer 
of  the  plaintiffs,  but  was  a  new  proposition  for  a  contract 
upon  the  terms  therein  proposed.      The  letter  of  January 
7th  by  the  defendant  in  which  it  declares  that  Rogers 
acted  without  authority  refers  to  the   "  transaction  in 
April  last  relating  to  12  tons  of  crude  rubber."    This 
statement  obviously  refers  to  the  matters  set  forth  in  the 
letters  of  April  4th  and  6th,  and  if  these  letters  do  not, 
when  read  together,  constitute  a  contract  it  is  evident 
that  when  read  in  connection  with  the  defendant's  letter 
of  January  7th  they  fail  to  express  a  contract.     There 
was  no  contract  because,  as  has  been  shown,  the  plaintiffs 
did  not  accept  the  counter  offer  of  the  defendant  expressed 
in  its  letter  of  April  6th.   That  being  so,  this  letter  from  the 
defendant  some  months  later  disavowing  the  authority  of 
the  salesman  who  sent  the  order  cannot  supply  the  omis- 
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sion  of  the  plaintiffs  to  accept  the  offer  which  the  defend- 
ant's salesman  made.  If  we  limit  our  consideration  to 
the  writings  it  is  plain  that  there  was  no  contract  because 
the  offer  of  the  defendant  was  not  accepted.  If  we  should 
indulge  the  assumption,  which  we  think  we  are  not  war- 
ranted in  doing,  that  the  writings  do  not  correctly  set 
forth  the  alleged  previous  parol  agreement,  then  the 
writings  cannot  constitute  a  sufficient  note  or  memo- 
randum of  that  parol  agreement  to  satisfy  the  require- 
ments of  the  Statute  of  Frauds.  Upon  either  proposition 
the  plaintiffs  have  failed  to  establish  a  cause  of  action. 

Having  reached  the  conclusion  that  there  was  no  con- 
tract between  the  parties  it  is  unnecessary  to  discuss  the 
other  questions  urged  upon  our  attention  by  the  appellant. 

The  judgment  appealed  from  should  be  reversed  and  a 
new  trial  granted,  with  costs  to  abide  the  event. 

WlLLARD  BARTLETT,  Ch.  J.,  HlSCOCK,  COLLIN,  HOGAN 

and  Cardozo,  JJ.,  concur;  Pound,  J.,  dissents. 
Judgment  reversed,  etc. 


The  People  of  the  State  of  New  York,  Respondent, 
v.  Hans  Schmidt,  Appellant. 

Murder  —  motion  for  new  trial  on  ground  of  newly-discovered 
evidence  —  statement  by  defendant  that  his  confession  was  false 
and  plea  of  insanity  feigned  and  that  he  did  not  commit  the 
murder  is  not  newly-discovered  evidence  within  meaning  of  stat- 
ute (Code  Crim.  Pro.  §  465)  —  erroneous  charge  as  to  meaning  of 
word  "wrong"  in  statutory  definition  of  "insanity"  (Penal 
Law,  §  1120). 

1.  A  motion  for  a  new  trial  in  a  murder  case  upon  the  ground  of 
newly-discovered  evidence  must  be  denied  where  such  evidence 
consists  of  an  affidavit  by  defendant  stating  that  his  confession, 
proved  at  the  trial,  that  he  committed  the  murder  and  his  defense 
of  insanity  were  false;  that,  on  the  contrary,  his  victim  was  not 
murdered  but  died  from  a  criminal  operation  performed  upon  her 
to  which  defendant  and  others  were  parties,  and  that  he  made  the 


People  v.  Schmidt.  325 

1915.  ]  Statement  of  case.  [216  N.  Y.] 

confession  and  feigned  insanity  in  the  hope  that  he  might  be 
acquitted  and  his  confederates  go  free.  Such  statement  is  not 
" newly-discovered  evidence"  within  the  meaning  of  the  statute 
(Code  Crim.  Pro.  §  465,  subd.  7),  and,  therefore,  the  courts  have  no 
power  to  grant  a  new  trial  thereon,  and  it  is  not  necessary  to  deter- 
mine whether  his  present  story  is  true. 

2.  Where  such  defendant,  in  support  of  his  plea  of  insanity,  told 
the  physicians  who  examined  him  at  the  trial  that  he  had  heard  the 
voice  of  God  calling  upon  him  to  kill  the  woman  as  a  sacrifice  and 
atonement,  it  was  error  for  the  trial  judge  in  his  instructions  to 
the  jury  to  charge,  in  substance,  that  even  if  the  defendant  believed 
in  good  faith  that  God  had  appeared  to  him  and  commanded  the 
sacrifice  of  his  victim,  and  this  belief  was  a  delusion,  the  result  of  a 
defect  of  reason,  the  defendant  must  none  the  less  answer  to  the 
law  if  he  knew  the  nature  and  quality  of  the  act,  and  knew  that  it 
was  wrong,  in  the  sense  that  it  was  forbidden  by  the  law  of  the 
state.  The  word  "  wrong"  in  the  statutory  definition  (Penal  Law, 
§  1120)  should  not  receive  so  narrow  a  construction.  In  the  light  of 
its  history  and  the  authorities,  collated  and  discussed  herein, 
defining  and  explaining  the  word,  it  cannot  be  held  that  the  word 
"wrong  "  in  the  statutory  definition  is  limited  to  legal  as  opposed 
to  moral  wrong.  The  defendant,  however,  by  conceding  that  the 
issue  of  his  sanity  was  correctly  determined  by  the  jury,  has  forfeited 
his  right  to  avail  himself  of  the  error  in  the  charge.  There  is 
nothing  to  show  that  he  is  mentally  incompetent  to  conduct  the 
appeal,  to  advise  with  counsel,  or  to  understand  the  meaning  and 
consequences  of  his  own  affidavit.  If,  however,  the  confession  is 
only  another  manifestation  of  disease,  the  law  provides  a  remedy. 

3.  A  contention  by  defendant  that  his  conviction  should  be  set 
aside,  under  the  rule  that  "a  conviction  shall  not  be  had  upon  a 
plea  of  guilty  where  the  crime  charged  is  or  may  be  punishable  by 
death  "  (Code  Crim.  Pro.  §  332),  is  untenable.  The  statute  has  no 
application  to  this  case.  The  defendant  was  not  convicted  upon  a 
plea  of  guilty.  He  has  been  tried  before  a  duly  organized  court  and 
found  guilty  and  there  was  no  denial  of  due  process  of  law. 

(Argued  October  27,  1915;  decided  November  23,  1915.) 

Appeal  from  a  judgment  of  the  Supreme  Court,  ren- 
dered February  11,  1914,  at  a  Trial  Term  for  the  county 
of  New  York  upon  a  verdict  convicting  the  defendant  of 
the  crime  of  murder  in  the  first  degree. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 
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Alphonse  G.  Koelble  for  appellant.  This  court  has 
never  failed  to  set  aside  a  verdict  of  murder  in  the  first 
degree  where  it  appeared  that  injustice  has  been  done  to 
a  defendant.  {People  v.  Corey,  157  N.  Y.  332;  Peo- 
ple v.  Driscoll,  107  N.  Y.  414;  People  v.  Lyons, 
110  N.  Y.  618;  People  v.  Filipelli,  173  N.  Y.  509; 
Barrett  v.  Third  Ave.  R.  R.  Co.,  45  N.  Y.  628; 
People  v.  Benham,  30  Misc.  Rep.  466;  People  v.  Lane, 
31  Hun,  13;  People  v.  Hovey,  1  N.  Y.  Or.  Rep.  324; 
People  v.  Shea,  16  Misc.  Rep.  119;  People  v.  Jones,  25 
Wkly.  Dig.  541;  Smith  v.  Matthews,  21  Misc.  Rep.  150.) 
The  trial  court  erred  in  failing  to  charge  correctly  the 
law  as  to  insanity.  {People  v.  Walz,  50  How.  Pr.  204; 
Casey  v.  People,  31  Hun,  158;  People  v.  Casey,  1  N.  Y. 
Cr.  Rep.  190;  Moett  v.  Peopfe,  85  N.  Y.  373;  People 
v.  Krist,  168  N.  Y.  30.) 

Charles  A.  Perkins,  District  Attorney  {Robert  C.  Tay- 
lor of  counsel),  for  respondent.  The  trial  judge  cor- 
rectly stated  the  legal  test  of  responsibility,  and  defined 
the  word  "wrong"  as  meaning  "criminal,  contrary  to 
the  laws  of  the  state."  {People  v.  Oaimari,  176  N.  Y. 
84;  Moett  v.  People,  85  N.  Y.  373;  People  v.  Katz,  154 
App.  Div.  44;  209  N.  Y.  311.)  There  is  no  inherent 
power  to  grant  a  new  trial.  (Code  Crim.  Pro.  §  465, 
subd.  7;  Quimbo  Appo  v.  People,  20  N.  Y.  531;  People 
v.  Oreenwall,  115  N.  Y.  520;  People  ex  rel.  Jerome  v. 
Ct.  of  Gen.  Sess.,  112  App.  Div.  424;  185  N.  Y.  504; 
People  v.  Hovey,  30  Him,  354;  Bo#d  v.  Boyd,  130  App. 
Div.  161;  Brown  v.  Newell,  132  App.  Div.  548.)  Retrac- 
tion is  not  newly-discovered  evidence,  inasmuch  as  it 
merely  tends  to  impeach  or  to  contradict  the  witness. 
{People  v.  Priori,  164  N.  Y.  469;  People  v.  Patrick,  182 
N.  Y.  131;  People  v.  Eng  Hing,  212  N.  Y.  373;  People 
v.  Becker,  215  N.  Y.  126.)  The  so-called  newly-dis- 
covered evidence  is  in  no  sense  newly  discovered  within 
the  meaning  of  the  Code  of  Criminal  Procedure  (§  465. 
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subd.  7).  Defendant  knew  of  it  all  the  time  and  will- 
fully concealed  it  from  his  attorneys  in  order  that  he 
might  be  able  to  make  a  defense  of  shammed  insanity. 
(Quimbo  Appo  v.  People,  20  N.  Y.  531;  People  v.  Becker, 
91  Misc.  Rep.  329.) 

Cardozo,  J.  In  September,  1913,  the  dismembered 
body  of  Anna  Aumuller  was  found  in  the  Hudson  river. 
Suspicion  pointed  to  the  defendant.  He  was  arrested, 
and  confessed  that  he  had  killed  the  woman  by  cutting 
her  throat  with  a  knife.  He  repeated  this  confession 
again  and  again.  He  attempted,  however,  to  escape  the 
penalty  for  murder  by  the  plea  that  he  was  insane.  He 
told  the  physicians  who  examined  him  that  he  had  heard 
the  voice  of  God  calling  upon  him  to  kill  the  woman  as 
a  sacrifice  and  atonement.  He  confessed  to  a  life  of 
unspeakable  excesses  and  hideous  crimes,  broken,  he 
said,  by  spells  of  religious  ecstacy  and  exaltation.  In 
one  of  these  moments,  believing  himself,  he  tells  us,  in 
the  visible  presence  of  God,  he  committed  this  fearful 
crime.  Two  physicians  of  experience,  accepting  as  true 
his  statement  that  he  was  overpowered  by  this  delusion, 
expressed  the  opinion  that  he  was  insane.  Other  phy- 
sicians of  experience  held  the  view  that  his  delusion  was 
feigned,  and  his  insanity  a  sham.  The  jury  accepted 
this  latter  view,  and  by  their  verdict  found  him  guilty  of 
murder  in  the  first  degree. 

The  defendant  was  condemned  to  death  in  February, 
1914.  In  July,  1914,  he  made  a  motion  for  a  new  trial 
on  the  ground  of  newly-discovered  evidence.  In  his  affi- 
davit, upon  that  motion,  he  tells  a  most  extraordinary 
tale.  He  now  says  that  he  did  not  murder  Anna  Aumul- 
ler, and  that  his  confession  of  guilt  was  false.  He  says 
that  she 'died  from  a  criminal  operation,  and  that  to  con- 
ceal the  abortion,  to  which  he  and  others  were  parties,  he 
hacked  the  dead  body  to  pieces,  and  cast  the  fragments 
in  the  river.     His  crime,  he  now  says,  was  not  murder, 
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but  manslaughter.  He  tells  us  why  he  chose  to  charge 
himself  with  the  graver  offense.  He  believed  that  he 
could  feign  insanity  successfully,  and  that  after  a  brief 
term  in  an  asylum  he  would  again  be  set  at  large.  To 
confess  to  the  abortion  would  implicate  his  confederates, 
and  bring  certain  punishment  to  every  one.  To  confess 
to  murder,  but  at  the  same  time  feign  insanity,  might 
permit  every  one  to  go  free.  The  compact  was  then 
made,  he  says,  between  himself  and  his  confederates,  that 
he  would  protect  them  from  suspicion,  and  play  the  mad- 
man himself.  The  men  and  the  woman  who  are  said  to 
have  been  the  confederates,  deny  that  such  a  compact  was 
made.  Whether  they  were  parties  or  not  to  the  fraud 
upon  the  court  is  of  little  moment  at  this  time;  in  any 
event,  the  defendant  now  tells  us  that  he  was  sane;  that 
the  tale  which  he  told  the  physicians,  the  tale  of  mon- 
strous perversions  and  delusions,  was  false;  and  that  he 
did  not  hear  the  divine  voice  calling  him  to  sacrifice  and 
to  slay.  He  asks  that  he  be  given  another  opportunity  to 
put  before  a  jury  the  true  narrative  of  the  crime. 

There  is  no  power  in  any  court  to  grant  a  new  trial 
upon  that  ground.  The  statute  says  that  a  new  trial  may 
be  granted  u  when  it  is  made  to  appear,  by  affidavit,  that 
upon  another  trial,  the  defendant  can  produce  evidence 
such  as  if  before  received  would  probably  have  changed 
the  verdict;  if  such  evidence  has  been  discovered  since 
the  trial,  is  not  cumulative;  and  the  failure  to  pro- 
duce it  on  the  trial  was  not  owing  to  want  of  dili- 
gence "  (Code  Crim.  Pro.  §  465,  subd.  7).  The  power  to 
order  a  new  trial  in  criminal  causes  is  created  and  measured 
by  the  statute  {People  ex  rel.  Jerome  v.  Court  of  OenH 
Sessions,  112  App.  Div.  424;  185  N.  Y.  504;  People  v. 
Hovey,  30  Hun,  354;  93  N.  Y.  651;  1  N.  Y.  Crim.  Rep. 
477,  479;  Quimbo  Appo  v.  People,  20  N.  Y.  531).  The 
defense  now  offered  by  the  defendant  was  not  "dis- 
covered since  the  trial. "  It  was  known  to  him,  on  his  own 
showing,  from  the  beginning.      He  chose  to  withhold  it, 
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because  he  had  faith  in  his  ability  to  deceive  the  courts 
of  justice.  We  do  not  attempt  to  determine  how  much 
of  his  present  tale  is  true.  Even  if  the  entire  tale  \a 
true,  the  courts  are  powerless  to  help  him.  A  criminal 
may  not  experiment  with  one  defense,  and  then  when  it 
fails  him,  invoke  the  aid  of  the  law  which  he  has  flouted, 
to  experiment  with  another  defense,  held  in  reserve  for 
that  emergency.  It  would  be  strange  if  any  system  of 
law  were  thus  to  invite  contempt  of  its  authority.  The 
statute  withholds  that  power  from  us,  if  we  were  other- 
wise disposed  to  exercise  it  (Code  (Mm.  Pro.  §  465,  subd. 
7).  The  remedy  and  the  one  remedy  available  to  a  crimi- 
nal who  finds  himself  thus  enmeshed  in  a  trap  of  his  own 
making,  is  not  in  the  processes  of  courts  or  the  machinery 
of  law;  it  is  by  appeal  to  the  clemency  of  the  Governor. 
Strange  to  say,  with  all  its  incongruous  features,  the 
defendant's  tale  supplies  a  plausible  explanation  of  some 
of  the  mysteries  of  this  tragedy.  We  do  not  mean  to 
express  a  belief  that  the  tale  is  true.  All  that  we  say 
is  that  in  an  appropriate  proceeding  it  would  merit 
earnest  scrutiny.  We  do  not  doubt  that  such  scrutiny  will 
be  given  to  it,  and  that  right  will  be  done,  if  hereafter 
an  appeal  for  clemency  is  made  to  the  Executive. 

The  defendant  shifts  his  ground,  however,  and  insists 
that  even  though  his  motion  for  a  new  trial  was  properly 
denied,  we  must  none  the  less  reverse  the  judgment  for 
error  in  the  charge.  The  error  is  said  to  have  been  com- 
mitted in  the  definition  of  the  degree  of  insanity  that 
relieves  from  responsibility  for  crime.  The  rule  of  our 
statute  is  that  "  a  person  is  not  excused  from  criminal 
liability  as  an  idiot,  imbecile,  lunatic  or  insane  per- 
son, except  upon  proof  that,  at  the  time  of  committing 
the  alleged  criminal  act,  he  was  laboring  under  such  a 
defect  of  reason  as:  (1)  not  to  know  the  nature  and 
quality  of  the  act  he  was  doing;  or  (2)  not  to  know  that 
the  act  was  wrong"  (Penal  Law,  §  1120).  The  learned 
trial  judge  said  to  the  jury  that  "  wrong"  in  this  defi- 
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nition  means  "  contrary  to  the  law  of  the  state."  The 
jury  was  instructed  in  pointed  and  impressive  terms,  that 
even  if  the  defendant  believed  in  good  faith  that  God  had 
appeared  to  him  and  commanded  the  sacrifice  of  Anna 
Aumuller,  and  this  belief  was  a  delusion,  the  result  of  a 
defect  of  reason,  the  defendant  must  none  the  less  answer 
to  the  law  if  he  knew  the  nature  and  quality  of  the  act, 
and  knew  that  it  was  wrong,  in  the  sense  that  it  was  for- 
bidden by  the  law  of  the  state.  We  think  that  is  the 
fair  meaning  of  the  whole  charge  as  the  jury  must  have 
understood  it.  For  brevity,  we  quote  its  substance 
rather  than  its  exact  language.  It  is  true  that  adopting 
with  a  proviso  a  request  of  the  defendant's  counsel,  the 
court  did  say  that  "  if  the  jury  believe  that  at  the  time 
of  the  commission  of  the  act,  the  defendant  was  com- 
pletely obsessed  by  the  delusion  that  he  was  acting  under 
a  divine  command  and  that  every  other  thought  was 
excluded  from  his  mind  at  the  time,  they  must  acquit  the 
defendant,  provided  that  the  jury  are  satisfied  that  at 
the  time  he  committed  that  act  he  was  laboring  under 
such  a  defect  of  reason  as  either  not  to  know  the  nature 
and  quality  of  the  act  he  was  committing  or  that  it  was 
wrong."  This  left  the  meaning  of  the  word  "wrong" 
still  obscure,  and  the  judge  had  already  told  the  jury 
that  it  meant  an  offense  against  the  law  of  the 
state.  If,  however,  the  jury  could  have  supposed 
that  he  intended  to  modify  his  previous  instruc- 
tions, that  belief  must  have  been  dispelled  by  the 
instructions  that  immediately  followed.  The  counsel 
for  the  People  said:  "The  only  matter  I  would  ask  your 
Honor  to  charge  again  to  the  jury  is  based  on  the  last 
request  of  the  defendant,  that  the  term  '  wrong '  as  used 
in  your  Honor's  charge,  means  '  wrong  according  to  the 
law  of  the  state  of  New  York,'"  and  to  this  the  court 
responded:  "  I  so  charge  you,  gentlemen."  The  defend- 
ant saved  his  rights  by  appropriate  exceptions. 
We  are  unable  to  accept  the    view  that  the  word 
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"  wrong  "  in  the  statutory  definition  is  to  receive  so  nar- 
row a  construction.  We  must  interpret  the  rule  in  the 
light  of  its  history.  That  history  has  been  often  sketched. 
In  the  beginning  of  our  law  the  madman  charged  with 
murder  was  not  acquitted.  A  special  verdict  was  given 
that  he  was  mad,  and  then  the  king  pardoned  him 
(Stephen,  History  Criminal  Law,  vol.  2,  p.  151;  Pollock 
&  Maitland's  History  of  Law,  vol.  2,  p.  478;  3  Holds- 
worth,  History  English  Law,  395,  396).  There  was  the 
same  need  of  the  royal  pardon  for  homicide  by  misad- 
venture or  in  self-defense  (Stephen,  supra).  "  The  man 
who  commits  homicide  by  misadventure  or  self  defense 
deserves  but  needs  a  pardon  "  (Pollock  &  Maitland's  His- 
tory of  Law,  vol.  2,  p.  477).  "If  the  justices  have 
before  them  a  man  who,  as  a  verdict  declares,  has  done  a 
deed  of  this  kind,  they  do  not  acquit  him,  nor  can  they 
pardon  him,  they  bid  him  hope  for  the  king's  mercy" 
(Ibid,  p.  477),  Then  came  the  age  of  what  has  become 
known  as  the  "  wild  beast  test."  The  law  of  that  age  and 
of  later  days  has  been  adequately  stated  by  Judge  Doe  in 
State  v.  Pike  (49  N.  H.  399)  and  by  Judge  Ladd,  writing 
for  the  same  court,  in  State  v.  Jones  (50  N.  H.  369).  "  The 
defendant  was  not  excused  unless  he  was  totally  deprived 
of  his  reason,  understanding  and  memory,  and  did  not 
know  what  he  was  doing  any  more  than  a  wild  beast " 
{Arnold's  Case,  16  Howell's  State  Trials,  764).  As  late 
as  1800,  in  Hadfiel&s  Case  (27  St.  Tr.  1288),  that  test 
was  announced  as  law.  The  first  departure  from  the 
ancient  rule  came  in  1812  (Parke's  Case,  Collinson 
on  Lunacy,  p.  477;  Broler's  Case,  Id.  p.  673;  Belling- 
ham's  Case,  Id.  p.  636).  The  capacity  to  distinguish 
right  from  wrong  was  then  put  forward  as  another  test. 
As  propounded  in  these  cases,  it  meant  a  capacity  to  dis- 
tinguish right  from  wrong,  not  with  reference  to  the  par- 
ticular act,  but  generally  or  in  the  abstract.  Sometimes 
it  was  spoken  of  as  a  capacity  to  distinguish  between 
"good  and  evil"  (Bellingham's  Case,  supra.    See  also: 
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Comm.  v.  Winnemore,  1  Brewster  [Pa.],  356;  Matter  of 
Ball9  2  City  H.  Rec.  85).  Wrong  was  conceived  of  as 
synonymous  not  with  legal  but  rather  with  moral  wrong. 
Lord  Mansfield  told  the  jury  in  Bellingham's  case:  "It 
must  be  proved  beyond  all  doubt  that  at  the  time  he  com- 
mitted the  atrocious  act,  he  did  not  consider  that  murder 
was  a  crime  against  the  laws  of  God  and  nature."  That 
became  for  many  years  the  classic  definition.  It  was  fol- 
lowed by  Lord  Lyndhurst  in  Beg.  v.  Oxford  (9  0.  &  P. 
533).  Its  phraseology,  as  we  shall  see,  has  survived  with 
little  variation  in  charges  and  opinions  of  our  own  day. 

Then  in  1843  came  the  famous  decision  of  the  House  of 
Lords  in  M'Naghten's  Case  (10  CI.  &  P.  200).  It  is  idle 
to  look  to  this  decision  for  precise  and  scientific  state- 
ment. The  judges  passed,  not  on  a  concrete  case,  but  on 
hypothetical  questions  addressed  to  them  by  the  lords. 
Five  questions  were  answered,  of  which  three  only  are 
material  for  present  purposes.  The  second  and  third 
questions,  which  were  answered  together,  were: 

"  What  are  the  proper  questions  to  be  submitted  to  the 
jury,  where  a  person  alleged  to  be  afflicted  with  insane 
delusion  respecting  one  or  more  particular  subjects  or 
persons,  is  charged  with  the  commission  of  a  crime  (mur- 
der, for  example),  and  insanity  is  set  up  as  a  defense?" 
and 

"In  what  terms  ought  the  question  to  be  left  to  the 
jury,  as  to  the  prisoner's  state  of  mind  at  the  time  when 
the  act  was  committed  ? " 

To  this  the  judges  responded  (p.  210)  "that  the  jurors 
ought  to  be  told  in  all  cases  that  every  man  is  to  be  pre- 
sumed to  be  sane,  and  to  possess  a  sufficient  degree  of  rea- 
son to  be  responsible  for  his  crimes,  until  the  contrary  be 
proved  to  their  satisfaction ;  and  that  to  establish  a  defense 
on  the  ground  of  insanity,  it  must  be  clearly  proved  that,  at 
the  time  of  committing  the  act,  the  accused  was  labouring 
under  such  a  defect  of  reason,  from  disease  of  the  mind, 
as  not  to  know  the  nature  and  quality  of  the  act  he  was 
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doing,  or,  if  he  did  know  it,  that  he  did  not  know  he  was 
doing  what  was  wrong.  The  mode  of  putting  the  latter 
part  of  the  question  to  the  jury  on  these  occasions  has 
generally  been,  whether  the  accused  at  the  time  of  doing 
the  act  knew  the  difference  between  right  and  wrong; 
which  mode,  though  rarely,  if  ever,  leading  to  any  mis- 
take with  the  jury,  is  not,  as  we  conceive,  so  accurate 
when  put  generally  and  in  the  abstract,  as  when  put  with 
reference  to  the  party's  knowledge  of  right  and  wrong,  in 
respect  to  the  very  act  with  which  he  is  charged.  If  the 
question  were  to  be  put  as  to  the  knowledge  of  the 
accused  solely  and  exclusively  with  reference  to  the  law 
of  the  land,  it  might  tend  to  confound  the  jury,  by  induc- 
ing them  to  believe  that  an  actual  knowledge  of  the  law 
of  the  land  was  essential  in  order  to  lead  to  a  conviction; 
whereas,  the  law  is  administered  upon  the  principle  that 
every  one  must  be  taken  conclusively  to  know  it,  without 
proof  that  he  does  know  it.  If  the  accused  was  conscious 
that  the  act  was  one  that  he  ought  not  to  do,  and  if  that 
act  was  at  the  same  time  contrary  to  the  law  of  the  land, 
he  is  punishable;  and  the  usual  course,  therefore,  has 
been  to  leave  the  question  to  the  jury,  whether  the  party 
accused  had  a  sufficient  degree  of  reason  to  know  that  he 
was  doing  an  act  that  was  wrong;  and  this  course  we 
think  is  correct,  accompanied  with  such  observations  and 
explanations  as  the  circumstances  of  each  particular  case 
may  require." 

The  definition  here  propounded  is  the  one  that  has  been 
carried  forward  into  our  statute.  The  judges  expressly 
held  that  a  defendant  who  knew  nothing  of  the  law 
would  none  the  less  be  responsible  if  he  knew  that  the 
act  was  wrong,  by  which,  therefore,  they  must  have 
meant,  if  he  knew  that  it  was  morally  wrong.  Whether 
he  would  also-  be  responsible  if  he  knew  that  it  was 
against  the  law,  but  did  not  know  it  to  be  morally  wrong, 
is  a  question  that  was  not  considered.  In  most  cases,  of 
course,  knowledge  that  an  act  is  illegal  will  justify  the 
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inference  of  knowledge  that  it  is  wrong.  But  none  the  less 
it  is  the  knowledge  of  wrong,  conceived  of  as  moral  wrong, 
that  seems  to  have  been  established  by  that  decision  as  the 
controlling  test.  That  must  certainly  have  been  the  test 
under  the  older  law  when  the  capacity  to  distinguish 
between  right  and  wrong  imported  a  capacity  to  distin- 
guish between  good  and  evil  as  abstract  qualities.  There 
is  nothing  to  justify  the  belief  that  the  words  right  and 
wrong,  when  they  became  limited  by  M'Naghten's  case  to 
the  right  and  wrong  of  the  particular  act,  cast  off  their 
meaning  as  terms  of  morals,  and  became  terms  of  pure 
legality. 

Another  answer  in  M'Naghten's  case,  the  answer  to 
the  first  question,  is  yet  to  be  considered.  That  question 
was: 

"  What  is  the  law  respecting  alleged  crimes  committed 
by  persons  afflicted  with  insane  delusion  in  respect  of  one 
or  more  particular  subjects  or  persons;  as,  for  instance, 
where,  at  the  time  of  the  commission  of  the  alleged  crime, 
the  accused  knew  he  was  acting  contrary  to  law,  but  did 
the  act  complained  of  with  a  view,  under  the  influence  of 
insane  delusion,  of  redressing  or  revenging  some  supposed 
grievance  or  injury,  or  of  producing  some  supposed  public 
benefit?" 

And  to  this  the  answer  was: 

"Assuming  that  your  Lordships'  inquiries  are  confined 
to  those  persons  who  labour  under  such  partial  delusions 
only,  and  are  not  in  other  respects  insane,  we  are  of 
opinion  that  notwithstanding  the  accused  did  the  act 
complained  of  with  a  view,  under  the  influence  of  insane 
delusion,  of  redressing  or  revenging  some  supposed  griev- 
ance or  injury,  or  of  producing  some  public  benefit,  he  is 
nevertheless  punishable,  according  to  the  nature  of  the 
crime  committed,  if  he  knew  at  the  time,  of  committing 
such  crime  that  he  was  acting  contrary  to  law,  by  which 
expression  we  understand  your  Lordships  to  mean  the  law 
of  the  land." 
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Many  judges  have  pointed  out  that  this  answer  intro- 
duces "an  entirely  new  element"  (Ladd,  J.,  in  State 
v.  Jones,  supra ;  Maudsley,  [Responsibility  in  Mental  Dis- 
ease, p.  105).  "How,"  it  is  asked  (State  v.  Jones,  supra) 
"are  these  two  rules  to  be  reconciled  ?  It  would  seem  to 
be  plain  that  they  are  in  hopeless  conflict  and  cannot  both 
stand."  (See  also:  2  Stephen,  History  Criminal  Law, 
pp.  154,  159,  160,  163).  It  is  not  the  answer  to  the  first 
question,  but  the  answer  to  the  second  and  third,  that 
has  become  embodied  in  our  statute.  In  case  of  conflict, 
therefore,  the  first  answer  must  give  way.  But  the  truth, 
we  think,  is  that  the  conflict  is  more  apparent  than  real. 
The  answer  to  the  first  question,  though  it  seems  to  make 
the  knowledge  of  the  law  a  test,  presupposes  the  offend- 
er's capacity  to  understand  that  violation  of  the  law  is 
wrong.  It  applies  only  to  persons  who  "  are  not  in  other 
respects  insane."  We  must  interpret  the  answer  in  the 
light  of  the  assumptions  of  the  question.  A  delusion  that 
some  supposed  grievance  or  injury  will  be  redressed,  or 
some  public  benefit  attained,  has  no  such  effect  in  obscur- 
ing moral  distinctions  as  a  delusion  that  God  himself  has 
issued  a  command.  The  one  delusion  is  consistent  with 
knowledge  that  the  act  is  a  moral  wrong,  the  other  is  not. 
"  The  questions  are  so  general  in  their  terms,  and  the 
answers  follow  the  words  of  the  question  so  closely,  that 
they  leave  untouched  every  state  of  facts  which,  though 
included  under  the  general  words  of  the  questions,  can 
nevertheless  be  distinguished  from  them  by  circumstances 
which  the  House  of  Lords  did  not  take  into  account  in 
framing  the  questions"  (2  Stephen,  History  Criminal 
Law,  p.  154).  The  real  point  of  the  inquiry  was  whether 
a  defendant  who  knew  that  the  act  was  wrong,  was 
excused  because  he  had  an  insane  belief  that  either  per- 
sonal or  public  good  would  be  promoted  by  the  deed. 
There  was  no  thought  of  any  conflict  between  the  com- 
mands of  law  and  morals. 

We  have  still  another  guide  to  help  us  to  a  sound  con- 
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struction  of  M'Naghterts  case  &nd  of  the  statutory  rule 
derived  from  it.  That  guide  is  found  in  the  practice 
of  judges  by  whom  the  decision  has  been  applied.  We 
refer  to  a  few  instances  among  many.  In  R.  v.  Town- 
ley  (3  F.  &  F.  839)  Martin,  B.,  left  it  to  the  jury  to 
say  whether  the  prisoner  knew  that  the  act  was  "  con- 
trary to  the  law  of  God  and  punishable  by  the  law  of  the 
land."  In  R.  v.  Layton  (4  Cox  C.  C.  149)  Eolfe,  B., 
said  that  the  jury  must  determine  whether  the  prisoner's 
delusion  "had  the  effect  of  making  him  incapable  of 
understanding  the  wickedness  of  murdering  his  wife" 
(See  also:  R.  v.  Law,  2  F.  &  F.  836).  In  many  cases, 
both  in  our  own  courts  and  in  those  of  sister  states,  the 
language  of  Lord  Mansfield  in  Bellingham's  Case 
(supra)  is  adopted  with  trifling  changes,  and  the  test  is 
said  to  be  whether  the  defendant  understood  that  the  act 
was  forbidden  "by  the  laws  of  God  and  man"  (People 
v.  Waltz,  50  How.  Pr.  204,  232;  People  v.  Pine,  2  Barb. 
566,  570;  Casey  v.  People,  31  Him,  158,  161).  In  Comm. 
v.  Rogers  (7  Mete.  500)  Shaw,  Ch.  J.,  in  expounding  the 
rule,  assumed  for  illustration  an  insane  delusion  that  God 
had  commanded  a  crime.  He  told  the  jury  that  a  defend- 
ant, to  be  responsible,  "  must  have  sufficient  power  of 
memory  to  recollect  the  relation  in  which  he  stands  to 
others,  and  in  which  others  stand  to  him;  that  the  act  he 
is  doing  is  contrary  to  the  plain  dictates  of  justice  and 
right,  injurious  to  others,  and  a  violation  of  the  dictates 
of  duty;"  and  then  to  explain  the  delusions  that  will 
relieve  a  man  from  criminal  liability,  he  said:  "  A  com- 
mon instance  is  where  he  fully  believes  that  the  act  he  is 
doing  is  done  by  the  immediate  command  of  God,  and  he 
acts  under  the  delusive  but  sincere  belief  that  what  he 
is  doing  is  by  the  command  of  a  superior  power,  which 
supersedes  all  human  laws,  and  the  laws  of  nature." 
In  Guiteau's  Case  (10  Fed.  Rep.  161)  these  words  were 
quoted  approvingly,  and  supplemented  by  other  illustra- 
tions.   The  court  instanced  the  case  of  a  man  known  to  be 
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an  affectionate  father,  who  "insists  that  the  Almighty 
has  appeared  to  him,  and  commanded  him  to  sacrifice 
his  child."   Of  these  and  like  cases,  the  court  said  (p.  182): 
"  If  a  man  insanely  helieves  that  he  has  a  command  from 
the  Almighty  to  kill,  it  is  difficult  to  understand   how 
such  a  man  can  know  that  it  is  wrong  for  him  to  do  it." 
Such  a  man  is  no  less  insane  because  he  knows  that 
murder  is  prohibited  by  human    law.     Indeed,  it  may 
emphasize  his  insanity  that,  knowing  the  human  law,  he 
believes  that  he  is  acting  under  the  direct  command  of  God. 
Cases  may  be  found  where,  in  explaining  what  is  meant 
by  knowledge  that  an  act  is  wrong,  the  courts  have 
blended  the  elements  of  legal  and  moral  wrong,  but  none, 
we  believe,  can  be  found  in  which  the  element  of  moral 
wrong  has  been  excluded.     Thus,  in  Willis  v.  People  (32 
N.  Y.  715)  the  trial  judge  had  charged  the  jury  that  the 
defendant  must  have  known  that  the  act  was  a  violation 
of  law  and  wrong  in  itself.     There  was  no  question  in 
that  case  of  an  insane  belief  that  God  had  commanded 
the  defendant  to  override  the  law.     This  court  held  that 
the  charge  was  sufficiently  accurate,  but  said  that  it 
would  have  been  more  precise  and  discriminating  to  have 
charged  that  the  defendant  must  have  known  that  the 
act  was  "unlawful  and  morally  wrong."    In  Moett  v. 
People  (85  N.  Y.  373)  the  decision  was  that  where  the 
trial  judge  had  laid  down  the  test  of  criminal  responsi- 
bility in  the  language  of  the  statute,  it  was  not  error  to 
refuse  to  amplify  the  charge  by  expounding  to  the  jury 
the  meaning  of  the  word  "  wrong."    That  decision  would 
be  applicable  here  if  the  trial  judge  had  limited  himself 
to  the  statutory  definition.     The  difficulty  is  that  he  went 
beyond  the  definition,  and  undertook  of  his  own  motion  to 
explain  what  is  meant  by  knowledge  that  an  act  is  wrong. 
A  remark  of  this  court  in  the  Moett  case  is  quoted  by  the 
People  as  sustaining  the  charge,  but  we  think  it  fails  of  that 
effect.     The  remark  which  they  quote  is  this:  "  When  it  is 
said  that  a  prisoner  must,  at  the  time  of  the  alleged  crim- 
<22 
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inal  act,  have  sufficient  capacity  to  distinguish  between 
right  and  wrong  with  respect  to  such  act,  it  is  implied  that 
he  must  have  sufficient  capacity  to  know  whether  such 
act  is  in  violation  of  the  law  of  God,  or  of  the  land,  or  of 
both."  (p.  380.)  But  no  question  of  any  conflict  in  the 
mind  of  the  prisoner  between  the  law  of  God  and  man  was 
involved  in  that  case;  and  nothing  that  was  said  can  be 
deemed  to  have  adjudged  the  rule  of  liability,  where, 
because  of  an  insane  delusion,  such  a  conflict  has  arisen. 
To  the  reported  cases  in  which  the  word  "  wrong"  in  the 
statutory  definition  has  been  used  as  importing  a  moral 
wrong,  there  may  be  added  a  multitude  of  unreported 
cases.  As  an  illustration  we  may  refer  to  a  case  recently 
decided  by  this  court  (People  v.  Purcell,  214  N.  Y.  693). 
There  the  trial  judge  (Nott,  J.)  in  a  careful  and  able 
charge  told  the  jury  that  knowledge  of  the  nature  and 
quality  of  the  act,  has  reference  to  its  physical  nature 
and  quality,  and  that  knowledge  that  it  is  wrong  refers 
to  its  moral  side;  that  to  know  that  the  act  is  wrong,  the 
defendant  must  know  that  it  is  "  contrary  to  law,  and 
contrary  to  the  accepted  standards  of  morality;"  and 
then  he  added,  with  a  slight  variation  of  the  words  of 
Lord  Mansfield,  that  it  must  be  known  to  be  "  contrary 
to  the  laws  of  God  and  man." 

In  the  light  of  all  these  precedents,  it  is  impossible,  we 
think,  to  say  that  there  is  any  decisive  adjudication 
which  limits  the  word  ' '  wrong  "  in  the  statutory  definition 
to  legal  as  opposed  to  moral  wrong.  The  trend  of  the 
decisions  is  indeed  the  other  way.  The  utmost  that  can 
be  said  is  that  the  question  is  still  an  open  one.  We  must, 
therefore,  give  that  construction  to  the  statute  which 
seems  to  us  most  consonant  with  reason  and  justice.  The 
definition  of  insanity  established  by  the  statute  as  suffi- 
cient to  relieve  from  criminal  liability,  has  been  often 
and  harshly  criticized  (see,  e.  g.,  State  v.  Pike,  supra; 
State  v.  Jones,  supra;  Parsons. v.  State,  81  Ala.  577). 
Some   states  reject   it   altogether   (Parsons  v.    State, 
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supra,  and  cases  there  cited).  A  recent  case  in  Massa- 
chusetts {Coram,  v.  Cooper,  219  Mass.  1,  5)  says  that  an 
offender  is  not  responsible  if  he  was  "so  mentally  dis- 
eased that  he  felt  impelled  to  act  by  a  power  which  over- 
came his  reason  and  judgment  and  to  him  was  irresisti- 
ble." That  is  not  the  test  with  us  {Flanagan  v.  People, 
52  N.  Y.  467;  People  v.  Taylor,  138  N.  Y.  398;  Penal 
Law,  §  34).  Whatever  the  views  of  alienists  and  jurists 
may  be,  the  test  in  this  state  is  prescribed  by  statute,  and 
there  can  be  no  other  {People  v.  Silverman,  181  N.  Y. 
235,  240).  We  must  not,  however,  exaggerate  the  rigor 
of  the  rule  by  giving  the  word  "  wrong  "  a  strained  inter- 
pretation, at  war  with  its  broad  and  primary  meaning, 
and  least  of  all,  if  in  so  doing,  we  rob  the  rule  of  all  rela- 
tion to  the  mental  health  and  true  capacity  of  the  crim- 
inal. The  interpretation  placed  upon  the  statute  by  the 
trial  judge  may  be  tested  by  its  consequences.  A  mother 
kills  her  infant  child  to  whom  she  has  been  devotedly 
attached.  She  knows  the  nature  and  quality  of  the  act; 
she  knows  that  the  law  condemns  it;  but  she  is  inspired 
by  an  insane  delusion  that  God  has  appeared  to  her  and 
ordained  the  sacrifice.  It  seems  a  mockery  to  say  that, 
within  the  meaning  of  the  statute,  she  knows  that  the 
act  is  wrong.  If  the  definition  propounded  by  the  trial 
judge  is  right,  it  would  be  the  duty  of  a  jury  to  hold  her 
responsible  for  the  crime.  We  find  nothing  either  in  the 
history  of  the  rule,  or  in  its  reason  and  purpose,  or  in 
judicial  exposition  of  its  meaning,  to  justify  a  conclusion 
so  abhorrent.  No  jury  would  be  likely  to  find  a  defend- 
ant responsible  in  such  a  case,  whatever  a  judge  might 
tell  them.  But  we  cannot  bring  ourselves  to  believe  that 
in  declining  to  yield  to  such  a  construction  of  the  statute, 
they  would  violate  the  law. 

We  hold,  therefore,  that  there  are  times  and  circum- 
stances in  which  the  word  "  wrong  "  as  used  in  the  statu- 
tory test  of  responsibility  ought  not  to  be  limited  to  legal 
wrong.    A  great  master  of  the  theory  and  practice  of  the 
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criminal  law,  Sir  James  Fitz-Jame3  Stephen,  in  his  Gen- 
eral View  of  the  Criminal  Law  of  England  (pages  79,  80), 
casts  the  weight  of  his  learning  and  experience  in  favor 
of  that  view  (See  also:  2  Stephen,  History  Criminal 
Law,  p.  168).  Knowledge  that  an  act  is  forbidden  by 
law  will  in  most  cases  permit  the  inference  of  knowledge 
that,  according  to  the  accepted  standards  of  mankind, 
it  is  also  condemned  as  an  offense  against  good  morals. 
Obedience  to  the  law  is  itself  a  moral  duty.  If,  how- 
ever, there  is  an  insane  delusion  that  God  has  appeared 
to  the  defendant  and  ordained  the  commission  of  a 
crime,  we  think  it  cannot  be  said  of  the  offender  that 
he  knows  the  act  to  be  wrong.  It  is  not  enough,  to 
relieve  from  criminal  liability,  that  the  prisoner  is  morally 
depraved  (Wharton  Criminal  Law  [11th  ed.],  §  63).  It 
is  not  enough  that  he  has  views  of  right  and  wrong  at 
variance  with  those  that  find  expression  in  the  law.  The 
variance  must  have  its  origin  in  some  disease  of  the 
mind  {People  v.  Qarlin,  194  N.  Y.  448,  455).  The 
anarchist  is  not  at  liberty  to  break  the  law  because  he 
reasons  that  all  government  is  wrong.  The  devotee  of  a 
religious  cult  that  enjoins  polygamy  or  human  sacrifice 
as  a  duty  is  not  thereby  relieved  from  responsibility  before 
the  law  (Guiteau's  Case,  10  Fed.  Rep.  161, 175, 177;  Par- 
sons  v.  State,  81  Ala.  577  at  594;  Reynolds  v.  U.  S.,  98 
U.  S.  145;  People  ex  rel.  Hegeman  v.  Corrigan,  195 
N.  Y.  1, 13).  In  such  cases  the  belief,  however  false  accord- 
ing to  our  own  standards,  is  not  the  product  of  disease. 
Cases  will  doubtless  arise  where  criminals  will  take  shel- 
ter behind  a  professed  belief  that  their  crime  was  ordained 
by  God,  just  as  this  defendant  attempted  to  shelter 
himself  behind  that  belief.  We  can  safely  leave  such 
fabrications  to  the  common  sense  of  juries. 

We  have  considered  the  charge  of  the  trial  judge  upon 
the  subject  of  insanity,  because  the  question  is  in  the 
case,  and  the  true  rule  on  a  subject  so  important  ought 
not  to  be  left  in  doubt.     But,  even  though  we  hold  that 
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there  was  error  in  the  charge,  we  think  the  error  does 
not  require  us  to  disturb  the  judgment  of  conviction.  It 
is  of  no  importance  now  whether  the  trial  judge  charged 
the  jury  correctly  upon  the  question  of  insanity,  because 
in  the  record  before  us  the  defendant  himself  concedes 
that  he  is  sane,  and  that  everything  which  he  said  to 
the  contrary  was  a  fraud  upon  the  court.  It  is  of  no 
importance  now  whether  the  defendant  would  be  relieved 
of  guilt  if  his  diseased  mind  had  revealed  the  divine 
presence  to  his  eyes  and  the  divine  command  to  his  ears, 
because  he  tells  us  that  he  never  saw  the  vision  and  never 
heard  the  command.  He  concedes,  therefore,  that  the 
issue  of  his  sanity  was  correctly  determined  by  the  jury; 
he  concedes  that  even  if  there  was  error  in  the  definition 
of  insanity  no  injustice  has  resulted;  and  his  position  is 
that  having  fabricated  a  defense  of  insanity  in  order  to 
deceive  the  trial  court,  it  is  now  the  duty  of  another  court 
to  give  him  a  new  trial  because  his  fabricated  defense  was 
imperfectly  expounded. 

The  law  does  not  force  its  ministers  of  justice  to  abet  a 
criminal  project  to  set  the  law  at  naught.  This  court  is 
a  court  of  review,  and  cannot,  of  course,  go  beyond  the 
record,  but  the  confession  that  the  defense  of  insanity  was 
fabricated  is  part  of  the  record  (People  v.  Priori,  163 
N.  Y.  99),  and  the  defendant  himself  has  invited  us  to 
consider  it  as  a  basis  for  our  judicial  action.  The  principle 
is  fundamental  that  no  man  shall  be  permitted  to  profit  by 
his  t)wn  wrong.  It  enters,  by  implication,  into  all  con- 
tracts and  all  laws  (Riggs  v.  Palmer,  115  N.  Y.  506). 
We  cannot  ignore  it  in  the  application  of  a  statute  which 
commands  us  to  do  justice  without  reference  to  technical 
defects  (Code  Crim.  Pro.  §  542).  We  cannot  listen  to  a 
claim  of  error  which  is  conceded  to  have  no  relation  to 
anything  except  a  fraudulent  defense.  The  refusal  to 
give  ear  to  such  a  claim  does  not  need  the  sanction  of 
express  statute.  The  power  is  implied  in  the  very  func- 
tion of  courts  of  justice. 
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We  hold,  therefore,  that  the  defendant  has  forfeited 
the  right  to  avail  himself  of  the  error  in  the  charge. 
There  is  nothing  to  show  that  he  is  mentally  incompetent 
to  conduct  the  appeal,  to  advise  with  counsel,  or  to  under- 
stand the  meaning  and  the  consequences  of  his  own  affi- 
davit. If  that  is  his  state  of  mind,  if  the  confession  is 
only  another  manifestation  of  disease,  the  law  pro- 
vides a  remedy  (People  v.  Skwirsky,  213  N.  Y.  151).  The 
court  would  then  refuse  to  hear  the  appeal  at  all  until  the 
defendant  regained  his  sanity.  Such  a  state,  if  it  exists, 
must  be  proved;  it  is  not  to  be  presumed.  The  defend- 
ant's counsel  has  no  misgivings  on  the  subject.  On  the 
contrary,  he  expressly  conceded  the  defendant's  sanity 
both  in  his  printed  brief  and  in  his  oral  argument.  In 
such  a  situation  we  must  take  the  defendant  at  his  word. 
It  is  argued  that  we  ought  not  to  accept  his  statement 
that  his  defense  of  insanity  was  a  sham,  and  reject  his 
statement  in  the  same  affidavit  that  the  victim  died  from 
a  criminal  operation.  But  that  is  not  an  accurate  descrip- 
tion of  our  attitude.  We  neither  accept  nor  reject  the 
defendant's  present  statement  of  his  participation  in  the 
crime.  We  merely  say  that  if  it  is  true,  it  does  not  make 
out  a  case  of  newly-discovered  evidence.  We  find  the 
statement  coupled  with  a  confession  that  the  defense  of 
insanity  was  a  fraud  upon  the  court;  and  we  hold  that 
while  that  confession  remains  before  us,  the  defendant 
who  made  it,  who  still  adheres  to  it,  and  who  must  be 
presumed  to  have  sufficient  mind  to  be  responsible  for  it, 
will  not  be  suffered  by  a  court  of  justice  to  take  advantage 
of  his  wrong. 

In  thus  holding  we  do  not  overlook  the  rule  that  "  a 
conviction  shall  not  be  had  upon  a  plea  of  guilty  where 
the  crime  charged  is  or  may  be  punishable  by  death " 
(Code  Crim.  Pro.  §  332).  The  defendant's  counsel  invokes 
the  protection  of  that  statute,  but  we  think  it  has  no 
application  to  the  case  before  us.  The  defendant  has  not 
been  convicted  upon  a  plea  of  guilty.     He  has  been  tried 
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before  a  duly  organized  court  (Cancemi  v.  People,  18 
N.  T.  128);  and  even  though  there  may  have  been  error, 
there  has  been  no  denial  in  any  fundamental  sense  of  due 
process  of  law.  After  conviction  upon  such  a  trial,  we 
think  that  the  requirements  of  that  statute  have  been 
satisfied.  The  defendant  was  not  compelled  by  law  to 
appeal  at  all;  and  as  he  had  the  right,  at  his  pleasure,  to 
forego  the  privilege  of  an  appeal,  so  also  he  had  the  right 
to  limit  the  scope  and  effect  of  his  appeal.  In  jurisdic- 
tions where  the  statute  is  silent,  a  plea  of  guilty  is  allow- 
able though  the  punishment  is  death  (Opinion  of  Jus- 
tices, 9  Allen,  585;  Green  v.  Comm.,  12  Allen,  155). 
Even  where  the  law  forbids  such  a  plea,  there  are  many 
rights  which  a  defendant  may  still  renounce  upon  his 
trial  (Pier son  v.  People,  79  N.  Y.  424,  429;  People  v. 
Ouidicij  100  N.  Y.  503,  508).  If  he  may  renounce  them 
upon  the  trial,  he  may  renounce  them  upon  appeal.  We 
cannot  extend  the  statute  to  the  situation  now  before  us, 
and  we  will  not  aid  the  defendant  in  his  effort  to  gain  the 
benefit  of  a  fraudulent  defense. 

The  judgment  of  conviction  should  be  affirmed. 

Hiscock,  Chase,  Cuddeback,  Hogan  and  Pound,  JJ., 
concur;  Willard  Bartlett,  Ch.  J.,  concurs  in  result. 

Judgment  of  conviction  affirmed. 


Fannie  J.  Goepel,  Appellant,  v.  Kurtz  Action  Com- 
pany, Respondent. 

Appeal  — judgment  for  money  upon  one  of  two  causes  of  action 
—when  party  may  collect  that  part  of  the  judgment  which  is 
in  his  favor,  and  maintain  appeal  from  that  part  which  is  against 
him. 

While  the  general  rule  is  that  a  party  by  accepting  a  benefit 
under  a  judgment  precludes  himself  from  subsequently  appealing 
therefrom,  the  right  to  proceed  on  a  money  judgment  and  enjoy  its 
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fruits  is  entirely  consistent  with  the  right  of  appeal  from  the  dis- 
missal of  the  complaint  as  to  what  is  in  substance  a  separate  cause 
of  action. 
Goepel  v.  Kurtz  Action  Co.,  158  App.  Div.  879,  modified. 

(Argued  October  21,  1915;  decided  November  30,  1915.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  December  7,  1913,  dismissing.an  appeal  from  a 
judgment  entered  upon  a  dismissal  of  the  complaint  as  to 
part  of  the  relief  demanded  in  the  complaint,  and  upon  a 
verdict  in  favor  of  plaintiff  upon  the  issues  submitted  to 
the  jury. 

The  nature  of  the  action  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 

Robert  J.  Robeson  and  Louis  Wendel,  Jr.,  for  appel- 
lant. The  plaintiff  did  not  waive  her  right  to  appeal 
f  rom  the  judgment  herein  by  receiving  and  accepting  pay- 
ment of  the  amount  awarded  by  the  judgment  to  which 
she  was  entitled  absolutely.  The  plaintiff  may  appeal 
for  the  purpose  of  increasing  the  amount  of  her  judgment. 
(Clowes  v.  Dickenson,  8  Cow.  328;  Hayes  v.  Nourse,  107 
N.  Y.  579;  Seymour  v.  Spring  Forest  Cem.  Assii.,  4 
App.  Div.  359;  New  Rochelle  Gas  &  F.  Co.  v.  Van  Ben- 
schoten,  47  App.  Div.  477;  Matter  of  Raber,  4  N.  Y.  S.  R. 
845;  Monnett  v.  Merz,  17  N.  Y.  Supp.  380;  Higbte  v. 
Westlake,  14  N.  Y.  281;  4  Nichols  Pr.  3666,  §  2580; 
Mellen  v.  Mellen,  137  N.  Y.  606;  Lindenborn  v.  Vogel, 
131  App.  Div.  75;  Klinkery.  Third  Avenue  R.  R.  Co., 
33  App.  Div.  556;  Empire  Hardware  Co.  v.  Young, 
27  Misc.  Rep.  226;  MacEvitt  v.  Maass,  64  App.  Div. 
382.) 

John  De  Witt  Warner  for  respondent.  By  enforcing 
the  judgment  from  which,  in  toto,  she  had  already 
appealed,  and  accepting  the  benefits  thereof  after   this 
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appeal  was  taken,  appellant  waived  her  right  to  the 
further  prosecution  of  such  appeal.  (Knapp  v.  Brown., 
45  N.  Y.  207;  Carllv.  Oakley,  97  N.  Y.  633;  Alexander 
v.  Alexander,  104  N.  Y.  643;  Graham  v.  Sapery,  19 
Misc.  Rep.  690;  Clowes  v.  Dickenson,  8  Cow.  328;  Sey- 
mour v.  Spring  Forest  Cent.  Assn.,  4  App.  Div.  359; 
New  Rochelle  Gas  &  F.  Co.  v.  Van  Benschoten,  47  App. 
Div.  477;  Higbie  v.  Westlake,  14  N.  Y.  281;  Mellen  v. 
Mellen,  137  N.  Y.  606;  Hayes  v.  Nourse,  107  N.  Y.  577; 
Lindenbornv.  Vogel,  131  App.  Div.  75;  Klinker  v  Third 
Ave.  R.  R.  Co.,  33  App.  Div.  556;  Empire  Hardware 
Co.  v.  Young,  27  Misc.  Rep.  226;  MacEvitt  v.  Maass,  64 
App.  Div.  382;  Matter  ofRaber,  4  N. Y.  S.  R.  845;  Monneit 
v.  Merz,  17  N.  Y.  Supp.  380;  4  Nichols  Pr.  3666,  §  2850.) 

Pound,  J.  The  amended  complaint  states  as  a  first 
cause  of  action  that  $1,043.05  and  interest  are  due  and 
owing  for  goods  sold  and  delivered  and  unpaid  for  under 
an  agreement  between  the  parties,  and  also  that  by 
breach  of  such  agreement  plaintiff  has  lost  and  will  lose 
profits  amounting  to  $2,276.69 ;  and  as  a  second  cause  of 
action  a  balance  due  on  other  goods  sold  amounting  to 
$1,344.46,  and  interest.  On  the  trial  the  complaint 
was  dismissed  as  to  the  los$  of  profits  claimed  in  the  first 
cause  of  action,  and  the  jury  found  for  the  plaintiff  in  the 
sum  of  $2, 790. 33.  Judgment  was  entered  accordingly  by 
the  plaintiff,  wherein  it  was  separately  "  adjudged  that 
the  complaint  as  to  the  first  cause  of  action  be  and  the  same 
hereby  is  dismissed,  as  to  the  loss  of  profits  claimed," 
and  the  plaintiff  appealed  to  the  Appellate  Division  from 
said  judgment  '*  and  from  each  and  every  part  thereof." 

Plaintiff  thereafter  compelled  payment  and  collected 
the  amount  of  the  judgment.  Defendant  then  moved 
to  dismiss  the  appeal  on  the  ground  that  it  had  been 
waived  by  plaintiff  when  she  collected  her  judgment,  and 
that  she  could  not  at  the  same  time  enforce  the  judgment 
and  appeal  from  it  as  erroneous,  and  the  motion  was 
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granted.  Plaintiff  now  appeals  to  this  court  and  con- 
tends that  sha  was  entitled  to  collect  the  money  judgment 
in  her  favor,  and  at  the  same  time  review  the  judgment 
in  toto.  This  contention  is  against  precedent  and  prin- 
ciple.   The  general  rule  has  been  well  stated  as  follows: 

"The  issuing  of  an  execution  by  the  appellant  upon 
the  judgment  rendered  in  his  favor,  and  the  collection  of 
the  amount  thereof  after  bringing  an  appeal  therefrom 
by  him,  was  inconsistent  with  and  a  waiver  of  his  right 
further  to  prosecute  the  appeal.  By  the  former  he 
enforced  the  judgment  as  a  valid  judgment  and  secured 
to  himself  the  fruits  thereof  as  such.  By  the  latter  he 
seeks  wholly  to  reverse  and  annul  the  judgment  for  error 
therein.  These  acts,  it  is  obvious,  are  wholly  inconsist- 
ent, the  one  with  the  other,  and  upon  principle,  it  is  clear 
that  the  same  party  cannot  pursue  both."  (Knapp  v. 
Brown,  45  N.  Y.  207,  209.) 

"  It  seems  to  be  well  settled  that  a  party  by  accepting 
a  benefit  under  a  judgment  precludes  himself  from  subse- 
quently appealing  therefrom."  (Carll  v.  Oakley,  97 
N.  Y.  633,  634.) 

But  the  court  in  these  cases  is  speaking  of  judgments 
regarded  as  a  whole,  one  and  inseparable.  It  has  been 
further  held  as  to  judgments  containing  separate  pro- 
visions that  where  all  the  provisions  are  cotmected  and 
dependent,  a  party's  right  of  appeal  is  waived  if  he 
enforces  the  portion  favorable  to  him.  (Bennett  v.  Van 
Syckel,  18  N.  Y.  481;  Alexander  v.  Alexander,  104 
N.  Y.  643.) 

While  these  authorities  undoubtedly  state  the  general 
rule,  this  case  presents  in  part  an  exception  thereto  for 
the  reason  that  it  is  not  a  case  where  the  plaintiff  would, 
if  her  appeal  were  properly  limited,  reverse  the  entire 
judgment  after  collecting  it.  The  dismissal  of  the  com- 
plaint as  to  loss  of  profits  is  not  so  closely  related  to  the 
other  provisions  of  the  judgment  that  on  an  appeal  from 
that  part  of  the  judgment  alone  it  could  not  be  reversed 
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without  a  reversal  of  the  whole  judgment.  The  only 
question  remaining  after  the  collection  of  the  money 
damages  is  whether  the  court  erred  in  withdrawing 
from  the  jury  so  much  of  plaintiff's  first  cause  of  action 
as  demands  damages  for  loss  of  profits.  Plaintiff  was 
entitled  in  any  event  to  the  sum  collected  and  her  act 
in  demanding  and  receiving  what  she  was  entitled  to  is 
not  inconsistent  with  the  prosecution  of  her  appeal  from 
the  remaining  part  of  the  judgment.  (Knapp  v.  Brown, 
supra.) 

The  right  to  proceed  on  the  money  judgment  and  enjoy 
its  fruits  is  entirely  consistent  with  the  right  of  appeal 
from  the  dismissal  of  the  complaint  as  to  what  is  in  sub- 
stance a  separate  cause  of  action.  The  notice  of  appeal 
included  not  only  the  judgment  as  a  whole  but  each  and 
every  part  thereof.  As  the  money  judgment  was  collected 
after  appeal,  the  plaintiff's  appeal  as  to  that  part  of  the 
judgment  should  have  been  dismissed,  but  as  to  that 
part  only. 

The  judgment  of  the  Appellate  Division  so  far  as  it 
dismisses'  that  portion  of  the  appeal  from  the  judgment 
relating  to  the  loss  of  profits  should  be  reversed  and  case 
remitted  to  the  Appellate  Division  to  pass  upon  said 
appeal;  the  judgment  of  the  Appellate  Division  dismiss- 
ing the  appeal  from  that  portion  of  the  judgment  which 
has  been  satisfied  should  be  affirmed,  without  costs. 

WlLLARD  BARTLETT,  Ch.  J.,  HlSCOCK,  COLLIN,  HOGAN, 

Cardozo  and  Seabury,  JJ.,  concur. 
Judgment  accordingly. 
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Jacob  Rummell  et  al.,  Trading  as  J.  Rummell  &  Co., 
Appellants,  v.  Archibald  Blanchard  et  al.,  as  Trus- 
tees in  Bankruptcy  of  George  A.  Alden  &  Company 
et  al.,  Respondents. 

Warehousemen —  warehouse  receipts  for  goods  in  storage  — 
when  transfer  of  negotiable  receipt  operates  as  transfer  of  right 
of  possession  as  well  as  title  of  goods  described  in  receipt  —  when 
action  of  replevin  cannot  be  maintained  against  warehouseman 
for  goods  transferred  to  third  party  by  indorsement  and  delivery 
of  negotiable  receipt. 

1.  Under  the  statute  (General  Business  Law,  Cons.  Laws,  ch.  20, 
§  125)  a  warehouseman  who  issues  a  negotiable  receipt  for  goods, 
delivered  to  him  for  storage,  agrees  in  advance  to  hold  the  goods 
for  the  account  of  any  person  to  whom  the  receipt  is  negotiated, 
and  by  the  very  act  of  negotiation  loses  his  position  as  bailee  for 
the  vendor  and  is  transformed,  without  further  assent,  into  a  bailee 
for  the  vendee.  (The  moment  that  a  receipt,  negotiable  in  form,  is 
indorsed  and  delivered,  a  new  relation  of  bailor,  and  bailee  springs 
into  being,  and  with  the  birth  of  that  relation  the  possession,  once 
held  by  the  bailee  for  the  account  of  the  vendor,  is  transmuted 
into  a  possession  for  the  account  of  the  vendee.  The  result  is  a  real 
delivery  to  the  same  extent  as  if  the  goods  had  been  transported  to 
another  warehouse  named  by  the  vendee,  and  with  this  transmuta- 
tion of  possession  the  vendor's  lien  is  at  an  end. 

2.  Plaintiffs  sold  goods,  stored  in  a  warehouse,  for  which  they 
held  warehouse  receipt .%  issued  in  their  name,  and  negotiable  in 
form.  These  receipts  the  plaintiffs  indorsed  and  transferred  to  the 
purchasers  of  the  goods.  Thereafter  one  of  the  purchasers  tendered 
the  receipts  to  the  warehouseman  and  requested  that  new  receipts 
be  issued.  This  was  refused  because  the  charges  of  the  warehouse- 
man were  not  paid.  A  few  days  later  the  purchasers  became  bank- 
rupt. The  goods  have  never  been  paid  for,  and  the  plaintiffs,  on 
learning  that  the  buyers  were  insolvent,  paid  the  warehouse  charges 
and  demanded  delivery.  This  demand  was  refused;  an  action  of 
replevin  followed,  and  thereafter  the  trustees  in  bankruptcy  of  the 
buyers  were  substituted  as  defendants.  Held,  that  by  their  trans- 
fer of  the  negotiable  warehouse  receipts  to  the  purchasers,  the 
plaintiffs  lost  their  lien  as  vendors  and,  hence,  cannot  maintain  an 
action  of  replevin  therefor. 
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3.  Plaintiffs  contend  that  if  they  have  lost  their  lien,  they  may 
none  the  less  regain  possession  by  the  exercise  of  the  right  of  stop- 
page in  transitu.  Held,  that  merchandise  is  not  in  transit  unless 
it  has  been  delivered  to  a  bailee  for  the  purpose  of  transportation, 
that  this  merchandise  was  never  delivered  to  a  bailee  for  that  pur- 
pose and,  hence,  the  right  of  stoppage  never  existed. 

Rummell  v.  Blanchard,  167  App.  Div.  654,  affirmed. 

(Argued  November  18,  1915;  decided  November  30,  1915.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  May  7,  1915,  which  affirmed  an  order  of 
Special  Term  denying  a  motion  by  plaintiffs  for  judg- 
ment on  the  pleadings  and  sustaining  a  demurrer  to  the 
complaint. 

The  following  question  was  certified:  "Does  the 
amended  complaint  herein  state  facts  sufficient  to  con- 
stitute a  cause  of  action  ? " 

The  nature  of  the  action  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 

David  Michelsohn  and  Milton  Dammann  for  appel- 
lants. The  rights  of  stoppage  in  transitu  and  vendor's 
lien  are  equitable  and  analogous  rights.  (Newhall  v. 
Vargas j  13  Me.  93;  Morris  v.  Shryock,  50  Misc.  Rep.  590; 
Conrad  v,  Fisher,  37  Mo.  App.  352;  White  v.  Welsh, 
38  Penn.  St.  396;  Mechem  on  Sales,  §  1526;  Tiffany  on 
Sales,  316;  UAquila  v.  Lambert,  2  Eden,  76;  Gibson  v. 
Carruthers,  8  M.  &  W.  321;  Newhall  v.  Vargas,  15  Me. 
314;  Harris  v.  Pratt,  17  N.  Y.  249;  Buckley  v.  Feuniss, 
15  Wend.  137;  Blackburn  on  Sales,  453;  Bloxam  v.  San- 
ders, 4  B.  &  0.  941.)  The  doctrine  of  stoppage  in  tran- 
situ is  applicable  to  the  facts  in  the  case  at  bar.  (Rosen- 
thal v.  Weir,  170  N.  Y.  148;  Brewer  v.  Boston  &  Albany 
R.  R.  Co.,  179  Mass.  228;  Syms  v.  Schotten,  35  Kan. 
310;  Harding  Paper  Co.  v.  Allen,  65  Wis.  576;  Covell 
v.  Hitchcock,  23  Wend.  611;  Mattram  v.  Heyer,  5  Den. 
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629;  Lackihgton  v.  Atherton,  8  Scott  [N.  R.],  38;  Dixon 
v.  Yates,  5  B.  &  Ad.  313;  Tanner  v.  Scovell,  14  M.  & 
W.  28;  Johnson  v.  Eveleth,  93  Me.  306.)  The  doctrine 
of  unpaid  vendor's  lien  is  applicable  to  the  facts  in  this 
case.  (Tiffany  on  Sales,  316;  McEtvan  v.  Smith,  2  H. 
L.  Cas.  309;  Griffiths  v.  Perry,  1  E.  &  E.  680;  Wilhelms 
v.  Lees,  1  Hold.  N.  P.  318;  QUI  v.  Pavenstedt,  7  Am. 
Law  Reg.  [N.  S.]  672;  Cooper  v.  Bill,  3  Hurl.  &  Colt.  721; 
Bentall  v.  Bum,  3  B.  &  C.  423;  Farina  v.  Hume,  16  M. 
&  W.  119;  Hamburger  v.  Rodman,  9  Daly,  93;  Matter 
of  Batchelder,  1  Low.  245;  Keeler  v.  Goodwin,  111 
Mass.  490;  Arnold  v.  Delano,  58  Mass.  33;  Thompson 
v.  B.  &  O.  R.  R.  Co.,  28  Md.  396;  Conrad  v.  Fisher,  37 
Mo.  App.  352;  White  v.  Welsh,  38  Perm.  St.  396.)  The 
transfer  of  the  negotiable  warehouse  receipts  did  not  cut 
off  the  plaintiffs'  rights  of  stoppage  in  transitu  and  unpaid 
vendor's  lien.  (Williston  on  Sales,  921 ;  Lickbarrow  v. 
Mason,  1  H.  &  B.  364;  Rosenthal  v.  Weir,  170  N.  Y. 
148;  Blanchard  v.  Page,  8  Gray,  281;  Wooster  v.  Tarr, 
8  Allen,  270:  Gibson  v.  Madeem,  1  Low.  272;  Gobbitt  v. 
Gowdry,  29  Barb.  509;  Lowing  v.  Stewart,  1  W.  &  S. 
222;  Miles  v.  Gorton,  2  Cromp.  &  M.  504.) 

Joseph  M.  Hartfield  and  James  J.  Porter  for  respond- 
ents.  The  complaint  fails  to  state  any  cause  of  action 
based  upon  any  unpaid  seller's  lien  or  upon  the  doctrine 
of  stoppage  in  transitu.  (Bank  of  Rochester  v.  Jones, 
4  N.  Y.  497;  Paddonv.  Taylor,  44  N.  Y.  371;  First  Nat. 
Bank  v.  Kelly,  57  N.  Y.  34;  Meyer  stein  v.  Barber,  L.  R. 
[2  C.  P.]  38;  Moors  v.  Kidder,  106  N.  Y.  32;  Commercial 
Bank  of  Keokuk  v.  Pfeiffer,  108  N.  Y.  242;  Willets  v. 
Hatch,  132  N.  Y.  41;  J.m/5  v.  Ayres,  62  Hun,  376; 
WEwan  v.  Smith,  2  H.  L.  Cas.  309;  Farina  v.  Hume, 
16  M.  &  W.  119.) 

Cardozo,  J.  The  action  is  replevin.  The  plaintiffs 
sold  to  George  A.  Alden  &  Company  and  the  New  York 


Rummell  v.  Blanchaed.  351 

1915.]  Opiniori,  per  Cardozo,  J.  [216  N.  Y.] 

Shellac  Company  two  hundred  cases  of  shellac.  At  the 
time  of  the  sale  the  shellac  was  stored  in  a  warehouse,  and 
the  plaintiffs  held  warehouse  receipts,  issued  in  their 
name,  and  negotiable  in  form.  These  receipts  the  plain- 
tiffs indorsed  and  transferred  to  the  purchasers.  This 
was  done  on  February  13,  1913.  On  February  14,  1913, 
one  of  the  purchasers,  the  New  York  Shellac  Company, 
tendered  the  receipts  to  the  warehouseman  and  requested 
that  new  receipts  be  issued.  This  was  refused  because 
the  charges  of  the  warehouseman  were  not  paid.  A  few 
days  later  both  purchasers  became  bankrupts.  The  shel- 
lac has  never  been  paid  for,  and  the  plaintiffs  on  learn- 
ing that  the  buyers  were  insolvent  paid  the  warehouse 
charges  and  demanded  delivery.  This  demand  was 
refused;  an  action  of  replevin  against  the  warehouseman 
followed;  and  thereafter  the  trustee3  in  bankruptcy  of 
the  buyers  were  substituted  as  defendants.  They  have 
demurred  to  the  complaint,  the  demurrer  has  been  sus- 
tained, and  the  question  whether  a  cause  of  action  has 
been  stated  has  been  certified  to  this  court. 

The  plaintiffs  insist  that  the  merchandise  was  never 
brought  into  the  possession  of  the  purchasers,  and,  hence, 
that  they  have  never  lost  their  lien  as  vendors  for  the 
payment  of  the  price.  The  effect  of  the  indorsement  of 
warehouse  receipts  is  now  prescribed  by  statute.  Where 
the  receipts  are  negotiable  in  form,  the  holder  to  whom 
they  have  been  negotiated  acquires  thereby  "(a)  such 
title  to  the  goods  as  the  person  negotiating  the  receipt  to 
him  had  or  had  ability  to  convey  to  a  purchaser  in  good 
faith  for  value,  and  also  such  title  to  the  goods  as  the 
depositor  or  person  to  whose  order  the  goods  were  to  be 
delivered  by  the  terms  of  the  receipt  had  or  had  ability 
to  convey  to  a  purchaser  in  good  faith  for  value,  and  (b) 
the  direct  obligation  of  the  warehouseman  to  hold  pos- 
session of  the  goods  for  him  according  to  the  terms  of  the 
receipt  as  fully  as  if  the  warehouseman  had  contracted 
directly  with  him  "  (General  Business  Law  [Cons.  Laws, 
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ch.  20],  §  125).  Where  the  receipts  are  not  negotiable  the 
holder  "  acquires  the  right  to  notify  the  warehouseman  of 
the  transfer  to  him  of  such  receipt,  and  thereby  to  acquire 
the  direct  obligation  of  the  warehouseman  to  hold  pos- 
session of  the  goods  for  him  according  to  the  terms  of  the 
receipt,"  but  "  prior  to  the  notification  of  the  warehouse- 
man by  the  transferor  or  transferee  of  a  non-negotiable 
receipt,  the  title  of  the  transferee  to  the  goods  and  the 
right  to  acquire  the  obligation  of  the  warehouseman  may 
be  defeated  by  the  levy  of  an  attachment  or  execution 
upon  the  goods  by  a  creditor  of  the  transferor,  or  by  a 
notification  to  the  warehouseman  by  the  transferor  or  a 
subsequent  purchaser  from  the  transferor  of  a  subsequent 
sale  of  the  goods  by  the  transferor "  (General  Business 
Law,  §  126).  In  brief,  the  warehouseman  who  issues  a 
negotiable  receipt  agrees  in  advance  to  hold  the  goods  for 
the  account  of  any  person  to  whom  the  receipt  is  nego- 
tiated, and  by  the  very  act  of  negotiation  loses  his  posi- 
tion as  bailee  for  the  vendor,  and  is  transformed,  without 
further  assent,  into  a  bailee  for  the  vendee.  The  ware- 
houseman who  issues  a  non-negotiable  receipt  does  not 
become  the  bailee  for  the  transferee  of  the  receipt  until 
notice  of  the  transfer.  From  the  moment  of  the  nego- 
tiation in  the  case  of  a  negotiable  receipt,  and  from 
the  moment  of  notice  in  the  case  of  a  non-negotiable 
receipt,  the  holder  of  the  receipt  is  the  bailor,  and  the 
warehouseman's  possession  is  for  the  account  of  the  new 
owner. 

The  significance  of  this  statute  will  become  manifest 
when  we  consider  the  law  as  it  stood  before  the  statute 
was  enacted.  It  was  long  a  mooted  question  whether 
the  transfer  of  a  warehouse  receipt  divested  a  vendor's 
lien  unless  the  warehouseman  had  consented  to  become 
the  bailee  for  the  vendee.  Some  courts  held  the  view 
that  such  a  consent  was  necessary.  It  might  be  given  in 
advance,  but  unless  it  was  given  in  some  form,  either 
before  or  after  the  event,  the  warehouseman,  it  was 
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thought,  remained  the  bailee  of  the  vendor,  and  .the  trans- 
fer of  the  receipt,  though  effective  to  change  the  title, 
left  the  possession  undisturbed  (Williston  on  Sales,  p.  739; 
Benjamin  on  Sales  [5th  ed.],  pp.  216,  846,  853;  Farina  v. 
Home,  16  M.  &  W.  li9;  Bentall  v.  Burn,  3  B.  &  C.  424; 
Hallgarten  v.  Oldham,  135  Mass.  1,  9, 10, 11;  Selliger  v. 
Kentucky,  213  U.  S.  200,  205;  Union  Trust  Co.  &  S.  W. 
Co.  v.  Wilson,  198  U.  S.  530,  536;  Keelerv.  Goodwin,  111 
Mass.  490).  Whether  the  transfer  of  bills  of  lading  had  any- 
greater  effect  is  a  question  not  before  us.  It  is  true  tliat 
the  rule  which  we  have  stated  has  been  criticized  (see,  e.  g., 
Conrad  v.  Fisher,  37  Mo.  App.  352,  367);  indeed,  until  the 
enactment  of  this  statute,  we  may  doubt  whether  it  had 
been  fully  adopted  in  this  state  (Bank  of  Rochester  v. 
Jones,  4  N.  Y.  497,  503;  Willets  v.  Hatch,  132  N.  Y.  41, 
44.  See  also:  Gibson  v.  Stevens,  8  How.  [U.  S.]  384,  399); 
but  in  many  jurisdictions  it  was  settled  law.  The  critics 
of  the  rule  maintained  that  the  transfer  of  a  warehouse 
receipt  ought  to  be  deemed  equivalent  to  an  actual  deliv- 
ery even  without  the  warehouseman's  assent;  but  never 
was  it  doubted  that  a  change  of  possession  resulted  where 
the  bailee  or  agent  of  the  seller  had  given  his  assent,  and 
had  thereby  been  converted  into  a  bailee  or  agent  for  the 
buyer.  Less  may  perhaps  have  been  required,  but 
assuredly  not  more. 

When  the  statute  is  read  in  the  light  of  these  decisions, 
its  meaning  is  not  doubtful.  It  charges  every  ware- 
houseman who  issues  a  negotiable  receipt  with  a  direct 
obligation  to  any  one  and  every  one  to  whom  the  receipt 
has  been  negotiated.  It  charges  every  warehouseman 
who  issues  a  non-negotiable  receipt  with  a  like  obligation 
after  notice  of  the  transfer.  In  the  one  case,  the  holder 
acquires  "  the  direct  obligation  of  the  warehouseman  to 
hold  possession  of  the  goods  for  him  according  to  the  terms 
of  the  receipt  as  fully  as  if  the  warehouseman  had  con- 
tracted directly  with  him."  La  the  other  case,  the  holder 
acquires  a  like  right  upon  giving  notice  of  the  transfer. 
23 
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The  assent  of  the  warehouseman  to  act  as  bailee  is  thus 
written  by  the  law  into  the  contract  embodied  in  the 
receipt.  "By  a  receipt  in  that  form  the  bailee  assents 
in  advance  to  becoming  bailee  for  any  one  who  is  brought 
within  the  terms  of  the  receipt  by  an  endorsement  of  the 
same  "  {Union  Trust  Co.  &  S.  W.  Co  v.  Wilson,  supra, 
p.  536;  Selliger  v.  Kentucky,  supra).  The  moment  that 
a  receipt,  negotiable  in  form,  is  indorsed  and  delivered,  a 
new  relation  of  bailor  and  bailee  springs  into  being,  and 
with  the  birth  of  that  relation  the  possession,  once  held  by 
the  bailee  for  the  account  of  the  vendor,  is  transmuted 
into  a  possession  for  the  account  of  the  vendee.  The 
result  "  is  a  real  delivery  to  the  same  extent  as  if  the 
goods  had  been  transported  to  another  warehouse  named 
by  the  pledgee  "  (Union  Trust  Co.  &  S.  W.  Co.  v.  Wil- 
son, supra.  See  also:  Mills  v.  Charlesworth,  L.  R.  [25 
Q.  B.  D.]  421,  425).  With  the  transmutation  of  posses- 
sion the  vendor's  lien  is  at  an  end  (Personal  Property 
Law  [Cons.  Laws,  ch.  41],  §  135). 

We  think  there  is  nothing  in  section  133  of  the  Gen- 
eral Business  Law  (L.  1909,  ch.  25)  at  war  with  this  con- 
clusion. That  section  provides:  "Where  a  negotiable 
receipt  has  been  issued  for  goods,  no  seller's  lien  or  right 
of  stoppage  in  transitu  shall  defeat  the  rights  of  any  pur- 
chaser for  value  in  good  faith  to  whom  such  receipt  has 
been  negotiated,  whether  such  negotiation  be  prior  or 
subsequent  to  the  notification  to  the  warehouseman  who 
issued  such  receipt  of  the  seller's  claim  to  a  lien  or  right  of 
stoppage  in  transitu.  Nor  shall  the  warehouseman  be 
obliged  to  deliver  or  be  justified  in  delivering  the  goods 
to  an  unpaid  seller  unless  the  receipt  is  first  surrendered 
for  cancellation."  The  provision  that  the  lien  shall  not 
be  enforceable  unless  the  receipt  is  surrendered,  reinforces 
our  holding  that  the  hen  is  at  an  end  when  the  receipt 
has  been  negotiated. 

The  plaintiffs  insist  that  if  they  have  lost  their  lien,  they 
faaay  none  the  less  regain  possession  by  the  exercise  of  the 
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right  of  stoppage  in  transitu.  This  claim  need  not  long 
detain  us.  Merchandise  is  not  in  transit  unless  it  has  been 
delivered  to  a  bailee  for  the  purpose  of  transportation 
(Rosenthal  v.  Weir,  170  N.  Y.  148,  154;  Harris  v.  Pratt, 
17  N.  Y.  249,  252).  This  merchandise  was  never  delivered 
to  a  bailee  for  that  purpose  (Williston  on  Sales,  §  524; 
Personal  Property  Law,  §  139).  Since  no  transit  was 
ever  begun,  there  was  none  to  intercept.  It  is  true  that 
the  possession  of  the  bailee  was  transformed  from  a  pos- 
session for  the  account  of  one  bailor  into  a  possession  for 
the  account  of  another.  If  this  change  of  the  bailee's  rela- 
tion could  be  deemed  equivalent  to  a  transit  of  the  mer- 
chandise, the  same  act  which  marked  the  beginning  of 
the  transit  marked  also  its  end.  We  may  concede  that 
while  merchandise  is  still  in  course  of  transportation,  the 
right  of  stoppage  may  be  exercised  against  warehousemen 
as  well  as  against  carriers  (Harris  v.  Pratt,  supra).  The 
warehouseman,  in  such  circumstances,  is  an  intermediary 
in  the  process  which  culminates  in  delivery.  But  where 
that  process  has  been  completed,  and  the  warehouseman 
has  undertaken  to  keep  the  goods  as  agent  of  the  vendee, 
the  merchandise  is  then  at  rest,  and  the  right  of  stoppage 
is  extinguished  (Williston  on  Sales,  supra ;  25  Halsbury's 
Laws  of  England,  p.  251). 

The  order  should  be  affirmed  with  costs,  and  the  ques- 
tion certified  answered  in  the  negative. 

Willard  Bartlett,  Ch.  J.,  Hiscock,  Chase,  Collin, 
Seabury  and  Pound,  JJ.,  concur. 

Order  affirmed. 
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Philip   Basel,    Respondent,   v.  The   Ansonia   Clock 
Company,  Appellant. 

Negligence  —  master  and  servant  —  failure  to  guard  machine 
—  master  not  liable  for  accident  not  reasonably  to  be  anticipated. 

Where  a  person  not  engaged  in  the  operation  of  a  machine  and 
in  disobedience  of  the  request  of  the  operator,  attempted  to  do 
something,  not  in  the  line  of  his  duty,  with  the  result  that  the 
machine  was  put  in  motion  and  the  operator  injured,  held,  not 
a  risk  or  accident  reasonably  to  be  anticipated  as  the  result  of 
failure  to  guard  the  machine,  and  that,  therefore,  a  right  of 
action  did  not  accrue  under  section  81  of  the  Labor  Law  (Cons. 
Laws,  ch.  81). 

Basel  v.  Ansonia  Clock  Co.,  159  App.  Div.  912,  reversed. 

(Argued  October  25,  1915;  decided  December  7,  1915.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial,  department, 
entered  December  3, 1913,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 

E.  Clyde  Sherwood  and  Amos  H.  Stephens  for  appel 
lant.     The  employer  was  guilty  of  no  negligence  in  fail 
ing   properly    to    guard    this  machine.     {Wyrikoop  v 
Ludlow  Valve  Mfg.  Co.,  196  N.  Y.  324;  Dillon  v.  Nat 
Coal  Tar  Co.,  181  N.  Y.  215;  Oombocs  v.  Union  Mills 
152  App.  Div.  914;  Toye  v.  United  Dressed  Beef  Co. 
141  App.   Div.   332;  Campbell  v.  Kertscher  &  Co.,  146 
App.  Div.  384;  Ostermann  v.  Ware,  135  App.  Div.   119 
Moskewict  v.  D.  Allen's  Sons9  Rope  Co.,  153  App.  Div. 
376;  Schmnoske  v.  Roofing  Co.,  129  App. Div.  500;  Scott 
v.  International  Paper  Co.,  204  N.  Y.  49;  Glens  Falls 
P.  C  Co.  v.  Travelers9  Ins.  Co.,  162  N.  Y.  399.) 

Hugo  Hirsh  for  respondent.  The  failure  on  the  part 
of  the  defendant  to  properly  guard  the  machine  made  it 
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defective  and  the  defendant  was  liable.  (Cons.  Laws, 
ch.  31,  §  81;  Scott  v.  International  Paper  Co.,  204  N.  Y. 
49;  Gross  v.  Lidgerwood  Mfg.  Co.,  158  App.  Div.  438; 
Proctor  v.  Rochville  Centre  M.  &  C.  Co.,  205  N.  Y.  508; 
Fitzwater  v.  Warren,  206  N.  Y.  355;  Welch  v.  Water- 
bury  Co.,  206  N.  Y.  522;  Martin  v.  W.  &  W.  Mfg.  Co., 
198  N.  Y.  328;  Hubbell  v.  Pioneer  Paper  Co.,  147 
App.  Div.  339;  Hartmann  v.  B.  &  J.  Envelope  Co.,  71 
Misc.  Rep.  30.) 

Per  Curiam.  Plaintiff  was  at  work  on  a  machine  used 
for  cutting  and  shaping  bells  used  in  clocks.  This  opera- 
tion was  accomplished  by  a  die  or  plunger  set  in  motion 
by  pressure  on  a  treadle  which  was  located  inside  the 
framework  of  the  machine.  On  the  occasion  of  the  acci- 
dent pressure  was  accidentally  applied  to  the  treadle  by  a 
workman  who  was  not  then  operating  the  machine,  and 
who,  in  spite  of  the  direction  of  the  plaintiff,  was  attempt- 
ing to  pick  up  some  material  which  had  fallen  upon  the 
floor  near  the  machine,  and  the  result  was  that  the 
plunger  or  die  descended  upon  and  injured  plaintiff's 
hand. 

The  basis  of  recovery  was  that  the  defendant  had  failed 
to  comply  with  section  81  of  the  Labor  Law  (Cons.  Laws, 
ch.  31)  which,  at  the  time  of  the  accident,  provided:  "  All 
vats,  pans,  saws,  planers,  cogs,  gearing,  belting,  shafting, 
set-screws  and  machinery,  of  every  description,  shall  be 
properly  guarded." 

In  Scott  v.  International  Paper  Co.  (204  N.  Y.  49,  51) 
this  court  adopted  the  opinion  of  Judge  Chase,  wherein  it 
was  written :  ' '  Where  it  is  practicable  to  guard  a  machine, 
and  danger  from  its  remaining  unguarded  should  be  rea- 
sonably anticipated,  the  provisions  of  the  statute  quoted 
are  mandatory." 

In  Wynkoop  v.  Ludlow  Valve  Mfg.  Co.  (196  N.  Y.  324, 
328)  it  was  again  written,  in  construing  the  act  in  question : 
"  Where,  however,  danger  to  employees  does  not  exist  or 
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is  riot  reasonably  to  be  expected  it  is  not  necessary  under 
the  act  quoted  (being  the  one  here  under  consideration) 
*  *  *  to  guard  even  the  enumerated  machines  or 
appliances." 

We  shall  assume  that  it  was  practicable  to  have  guarded 
in  some  manner  the  treadle  which  set  the  machine  in 
motion,  and  that  if  as  the  result  of  failure  to  do  this  the 
machine  had  been  put  in  motion  by  some  accidental 
movement  reasonably  to  have  been  apprehended  in  its 
operation,  a  right  of  action  would  have  accrued  in  favor 
of  the  plaintiff.  This,  however,  is  not  the  case  that  is 
presented  to  us.  Here  a  person  not  engaged  in  the 
operation  of  the  machine  and  in  disobedience  of  the 
request  of  the  man  who  was  operating  th£  same  volun- 
tarily attempted  to  do  something  not  in  the  line  of  his 
duty,  and  the  result  has  been  that  in  an  unusual  manner 
he  accidentally  hit  the  treadle  and  put  the  machine  in 
motion.  Without  the  interference  of  this  volunteer  the 
accident  could  not  have  happened  as  it  did,  for  if  the 
operator  who  ordinarily  was  in  sole  charge  of  the  machine 
had  stooped  to  pick  up  the  fallen  material  his  hand  could 
not  have  remained  under  the  die  subject  to  injury  if  the 
latter  was  accidentally  put  in  motion  through  hitting  the 
treadle. 

Our  judgment,  therefore,  is  that  within  the  cases 
above  cited  this  was  not  a  risk  or  accident  reasonably  to 
be  anticipated  as  the  result  of  failure  to  guard  the 
machine,  and  that,  therefore,  a  right  of  action  did  not 
accrue. 

We  think  that  the  judgment  must  be  reversed  and  a 
new  trial  granted. 

Willard  Bartlett,  Ch.  J.,  Hiscock,  Chase,  Cudde- 
back,  Hogan,  Cardozo  and  Pound,  JJ.,  concur. 

Judgment  reversed,  etc. 
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Tompkins  C.  Delavan  et  al.,  Suing  on  Behalf  of  Them- 
selves and  Others  Similarly  Situated,  Appellants,  v. 
New  York,  New  Haven  and  Hartford  Railroad 
Company  et  al.,  Respondents. 

Appeal  —  when  question  presented  upon  an  appeal  has  become 
academic  the  appeal  will  be  dismissed. 

When  the  question  presented  upon  an  appeal  has  by  lapse  of 
time  and  the  changed  course  of  events  become  academic  merely, 
the  court  will  ordinarily  refuse  to  decide  the  abstract  question  and 
will  dismiss  the  appeal. 

Delavan  v.  N.  F.,  N.  H.  cfc  H.  K  R.  Co.y  157  App.  Div.  916,  appeal 
dismissed. 

(Argued  November  30,  1915;  decided  December  7,  1915.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  first 
judicial  department,  entered  June  27,  1913,  affirming  a 
judgment  in  favor  of  defendants  entered  upon  a  dis- 
missal of  the  complaint  by  the  court  on  trial  at  Special 
Term. 

Charles  M.  Sheaf e,  Jr.,  for  motion. 

Louis  Marshall  opposed. 

Pound,  J.  The  plaintiffs  are  minority  stockholders  in 
the  Rutland  Railroad  Company.  The  New  York  Cen- 
tral and  Hudson  River  Railroad  Company  owned  66,981 
shares  in  the  same  corporation,  constituting  a  majority 
of  the  capital  stock.  It  sold  and  tranf erred  23, 033 % 
shares,  being  one-half  of  a  controlling  interest,  to  the 
New  York,  New  Haven  and  Hartford  Railroad  Company 
for  about  $105  a  share;  and  in  November,  1911,  it  agreed 
to  sell  to  the  New  Haven  23,033%  shares  more.  The  com- 
plaint attacks  this  sale  and  proposed  sale  as  illegal  on  the 
ground  that  they  are  in  furtherance  of  a  conspiracy  in 
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restraint  of  trade  in  violation  of  the  act  of  Congress 
known  as  the  Sherman  Act  (Approved  July  2,  1890),  and 
prays  that  the  Rutland  Railroad  Company  be  enjoined 
from  registering  any  transfer  of  stock  from  the  Central 
to  the  New  Haven,  and  that  the  New  Haven  be  restrained 
from  receiving  from  the  Central  any  Rutland  stock  or 
voting  thereon,  and  that  the  Central  be  prohibited  from 
transferring  any  such  stock  to  the  New  Haven. 

The  question  is  whether  a  private  person,  suing  as  a 
dissenting  minority  stockholder,  may  so  restrain  the  acts 
of  majority  stockholders.  (Wilder  Mfg.  Co.  v.  Corn 
Products  R.  Co.,  236  U.  S.  165,  174,  175;  De  Kovenv. 
Lake  Shore  &  M.  S.  By.  Co.,  216  Fed.  Rep.  955,  957.) 
The  sufficiency  of  the  complaint  was  considered  by  the 
Appellate  Division  on  an  appeal  from  an  order  continuing 
a  preliminary  injunction,  and  it  was  there  held  that  the 
plaintiffs  had  no  cause  of  action,  Laughlin  and  Miller, 
JJ  ,  dissenting.  The  judgment  which  now  comes  up  for 
review  was  affirmed  upon  the  opinion  then  delivered  by 
Ingraham,  P.  J.  (154  App.  Div.  8),  Laughlin,  J.,  dis- 
senting on  his  former  dissenting  opinion  (157  App.  Div. 
916). 

The  motion  to  dismiss  the  appeal  is  made  on  the  ground 
that  the  question  of  illegal  combination  raised  in  the 
complaint  has  been  disposed  of  by  a  decree  entered  in  the 
United  States  District  Court  for  the  Southern  District  of 
New  York  on  October  17,  1914,  in  a  suit  in  equity  in 
which  the  United  States  of  America  was  petitioner  and 
the  New  York,  New  Haven  and  Hartford  Railroad  Com- 
pany, the  New  York  Central  and  Hudson  River  Railroad 
Company  and  the  Rutland  Railroad  Company  and  others 
were  defendants.  The  purpose  of  the  suit  was  to  dissolve 
the  combination  of  railroad,  steamboat  and  trolley  lines 
which  it  was  alleged  existed  under  the  control  of  the 
New  Haven  Company  in  violation  of  the  Sherman  Act 
of  July  2,  1890.  The  petition  sets  forth  in  detail,  among 
other  alleged  acts  of  illegal  combination,  the  foregoing 
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transaction,  and  the  answer  of  the  New  Haven  Company 
admits  the  transaction  but  denies  its  illegality.  The 
prayer  for  relief  is,  in  part,  as  follows: 

"  That  the  purchase  by  the  New  Haven  Company  from 
the  New  York  Central  of  23,52034  shares  of  stock  in  the 
Rutland  Railroad  Company  and  the  agreement  to  pur- 
chase a  like  additional  amount  be  declared  illegal,  and 
that  the  New  Haven  Company  and  the  Navigation  Com- 
pany be  perpetually  enjoined  from  further  holding  this 
stock  in  the  Rutland  Railroad  Company  and  compelled  to 
sell  the  same  under  the  supervision  and  direction  of  the 
Court  to  persons  not  their  stockholders,  or  agents,  or 
otherwise  under  their  control  or  influence." 

The  jurisdiction  conferred  by  the  Sherman  Act  on  the 
courts  of  the  United  States  is  "  for  the  purpose  of  making 
the  relief  to  be  afforded  by  a  finding  of  illegal  existence 
as  broad  as  would  be  the  necessities  resulting  from  such 
finding."  (White,  Ch.  J.,  in  Wilder  Mfg.  Co.  v.  Corn 
Products  R.  Co.y  supra,) 

By  the  decree  the  control  of  the  Boston  and  Maine  is 
divested  from  the  New  Haven  Company,  and  the  latter  is 
restrained  from  combining  with  the  New  York  Central  in 
the  control  of  the  Boston  and  Albany,  but  the  Rutland 
stock  is  not  mentioned.  The  decree  provides  that 
"  except  when  further  orders  are  contemplated  by  it  or 
may  be  necessary  to  carry  it  into  effect,  this  decree  is 
made  the  final  and  conclusive  determination  of  all  the 
relief  against  the  defendants  not  dismissed,  which  shall 
ever  be  granted  to  the  United  States  upon  the  issues  pre- 
sented in  this  suit." 

By  the  operation  of  this  decree  the  New  Haven  is  no 
longer  a  parallel  and  competing  line  with  the  Rutland  nor 
is  the  ownership  of  stock  therein  by  the  New  Haven  a 
violation  of  the  Sherman  Act. 

The  appellants  contend  that  this  determination  of  the 
Federal  court  is  at  best  only  defensive  matter  which  can- 
not be  considered  in  testing  the  sufficiency  of  the  com- 
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plaint.  As  a  rule  of  pleading  this  is  doubtless  true,  but 
when  the  question  presented  upon  an  appeal  has  by  lapse 
of  time  and  the  changed  course  of  events  become  academic 
merely,  the  court  will  ordinarily  refuse  to  decide  the 
abstract  question  and  will  dismiss  the  appeal.  (Matter  of 
Norton,  158  N.  Y.  130.) 

The  question  as  to  the  rights  of  plaintiffs  to  maintain 
this  action  was  difficult  and  interesting,  as  the  discussion 
thereof  in  the  prevailing  and  dissenting  opinions  below 
indicates,  but  the  subject-matter  of  the  specific  contro- 
versy has  ceased  to  exist  and  for  that  reason  the  appeal 
should  be  dismissed,  without  costs. 

WlLLARD  BARTLETT,  Ch.  J.,  COLLIN,  CtfDDEBACK,  CAR- 

dozo  and  Seabury,  JJ.,  concur;  Hiscock,  J.,  not  sitting. 
Appeal  dismissed. 


Ramapo  Manufacturing   Company,  Respondent,  v. 
Julia  P.  Mapes,  Appellant. 

Adverse  possession  —  construction  of  statute  denning  adverse 
possession  —  erroneous  charge  as  to  acts  of  possession  —  evi- 
dence —  erroneous  admission  and  exclusion  of  evidence  offered 
to  show  location  of  boundary  line. 

1.  Where  the  defendant  in  an  action  to  recover  the  fee  and  the 
possession  of  land  pleaded  adverse  possession  and  that  question 
was  submitted  to  the  jury,  it  was  error  for  the  trial  court  to  charge, 
as  a  matter  of  law,  and  unqualifiedly,  that  cultivation  means  to 
disturb  the  surface  of  land,  and  to  sow  and  cultivate  and  reap,  and 
in  substance  that  cutting  grass  from  a  lot  is  not  such  an  improve- 
ment as  may  constitute  adverse  possession.  The  language  of  the 
statute,  which  defines  and  declares  that  which  constitutes  adverse 
possession  (Code  Civ.  Pro.  §  370),  should  be  construed  with  refer- 
ence to  the  nature,  character,  condition  and  location  of  the  property 
under  consideration. 

2.  Plaintiff,  in  order  to  prove  the  location  of  a  boundary  line 
by  a  surveyor  who  was  not  called,  was  permitted  to  give  the  testi- 
mony of  one  of  its  officers  that  he  saw  thp  surveyor  run  out  and 
locate  the  line  in  controversy  at  the  point  claimed  by  plaintiff  to 
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be  the  true  line.  Such  testimony  was  admitted  without  any  proof 
of  the  competency  and  authority  of  the  surveyor  to  make  the  sur- 
rey, without  proof  of  its  purpose  and  without  the  defendant  hav- 
ing an  opportunity  to  examine  the  surveyor  or  the  minutes,  or 
maps,  if  any,  made  by  him  therefrom.    Held,  reversible  error. 

3.  The  trial  court  improperly  admitted  the  testimony  of  a  witness 
for  the  plaintiff  to  the  effect  that  he  had  previously  been  employed 
to  make  a  survey  of  defendant's  property  for  defendant;  that 
he  had  difficulty  in  finding  an  elm  stump  as  a  starting  point;  that 
the  defendant  asked  him  to  take  as  a  corner  a  tree  which  had  no 
marks  on  it  showing  that  it  was  a  corner,  or  the  starting  point, 
which  he  refused  to  do,  as  the  line  therefrom  would  run  on  the 
property  of  another,  and  when  he  refused  defendant  said  that  she 
would  get  another  surveyor. 

4.  The  witness  after  testifying  that  the  strip  of  land  in  dispute  was 
outside  of  the  defendant's  property  testified  under  objection  that 
the  property  adjoining  was  the  property  of  the  plaintiff.  Held, 
error;  that  this  was  the  very  question  that  the  jury  was  to  pass 
upon. 

5.  Defendant,  seeking  to  show  that  a  certain  elm  tree,  twenty 
inches  in  diameter  and  on  the  line  claimed  by  her,  was  the  tree 
referred  to  in  the  deed  to  defendant's  predecessor  in  title,  executed 
in  1871,  offered  testimony  by  a  competent  witness  to  show  that  an 
elm  tree  twenty  inches  in  diameter  could  be  forty  years  old.  This 
was  excluded  by  the  trial  court  as  immaterial  and  improper.  Held, 
error;  that  the  growth  of  a  tree  and  its  probable  or  necessary  size 
at  a  certain  age  are  questions  of  fact,  and  that,  therefore,  the 
evidence  was  not  immaterial  or  incompetent. 

Ramapo  Mfg.  Co.  v.  Mapes,  159  App.  Div.  016,  reversed. 

(Argued  October  26,  1915;  decided  December  7,  1915.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department, 
entered  November  17,  1913,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 

Eli  J.  Blair  for  appellant.  Plaintiff  failed  to  show 
title  or  ownership  to  the  disputed  strip.     Its  case  rests 
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wholly  upon  improper  and  incompetent  evidence.  (Car- 
roll v.  Carroll,  60  N.  Y.  121;  Jarvis  v.  Lynch,  157  N.  Y. 
445;  Aubuchon  v.  N.  Y,  N.  H.  &  H.  R.  B.  Co.,  137 
App.  Div.  834;  People  v.  Inman,  197  N.  Y.  200;  Sheri- 
dan v.  Cardwell,  141  App.  Div.  854;  Elliott  v.  Lewis, 
10  Hun,  486;  Wells  v.  Jackson  Iron  Mfg.  Co.,  47  N.  H. 
235;  Bryan  v.  Buckley,  Litt.  [Ky.]  Sel.  Cas.  91;  12  Am. 
Dec.  276;  Greene  v.  Comwell,  1  City  Hall  Rec.  [N.  Y.] 
11;  Seufferle  v.  Macfarland,  28  App.  Div.  94.)  The 
court  erroneously  charged  the  jury  as  to  what  constituted 
adverse  possession.  (Jackson  v.  Wheat,  18  Johns.  44; 
Humberts  v.  Trinity  Church,  24  Wend.  587;  La  From- 
bois  v.  Jackson,  8  Cow.  589;  Abrams  v.  Rhoner,  44  Hun, 
507;  CDonohuev.  Cronin,  62  App.  Div.  379;  Ledouxv. 
Samuels,  116  App.  Div.  726;  Tarplee  v.  Sonn,  109  App. 
Div.  241;  N.  Y.  C.  &  H.  R.  R.  R.  Co.  v.  Brennan,  12 
App.  Div.  103;  Shinnecock  Hills  &  P.  B.  R.  Co.  v. 
Aldrich,  132  App.  Div.  118;  McRoberts  v.  Bergman,  132 
N.  Y.  73.) 

John  F.  McFarlane  for  respondent.  Plaintiff  clearly 
proved  its  title  and  ownership  of  the  land  in  question. 
(Jackson  v.  Wilkinson,  17  Johns.  146;  Jackson  v.  Wen- 
dell, 5  Wend.  142;  8  Wend.  183;  Elliott  v.  Lewis,  10 
Hun,  486;  Seneca  Nation  v.  Hugaboom,  132  N.  Y.  492; 
Cochran  v.  Smith,  73  Hun,  597.)  Defendant  failed  to 
prove  adverse  possession  of  the  disputed  land.  (Kneller 
v.  Lang,  137  N.  Y.  589;  Dolierty  v.  Matsell,  119  N.  Y. 
646;  Barnes  v.  Light,  116  N.  Y.  34;  Archibald  v.  N.  Y. 
C.  &  H.  R.  R.  R.  Co.,  1  App.  Div.  251;  Cross  v.  Wel- 
wood,  90  N.  Y.  638;  Tindale  v.  Powell,  88  Hun,  193; 
Whiting  v.  Edmonds,  94  N.  Y.  309;  Deering  v.  Riley, 
38  App.  Div.  164.) 

Chase,  J.  The  plaintiff  by  its  complaint  alleges  that 
it  is  the  owner  in  fee  and  entitled  to  the  possession  of  cer- 
tain real  property  in  Rockland  county  therein  described. 
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The  complaint  also  alleges  that  the  defendant  is  the  owner 
of  certain  real  property  adjoining  the  real  property  which 
it  alleges  is  owned  by  it,  and  that  the  real  property  so 
owned  by  the  defendant  is  (omitting  immaterial  parts) 
bounded  and  described  as  follows: 

"  All  that  piece  or  parcel  of  land  east  of  the  Ramapo 
river  at  Ramapo  in  the  county  of  Rockland  and  state  of 
New  York,  beginning  at  an  elm  tree  near  the  top  of  the 
bank  of  said  river  at  the  point  where  the  southerly  line 
of  the  proposed  new  Torne  Brook  Road  would  strike  if  it 
continued  straight  to  the  river,  thence  north  fifty-seven 
and  a  half  degrees  east  *  *  *  to  a  point  in  the  mid- 
dle of  old  stone  wall  *  *  *  containing  eleven  acres, 
be  the  same  more  or  less." 

It  further  alleges  that  on  the  1st  day  of  July,  1907, 
and  for  many  years  prior  thereto,  it  had  been  in  the  pos- 
session of  the  tract  of  land  therein  described  as  owned 
by  it,  and  that  on  or  about  said  1st  day  of  July,  1907, 
the  defendant  "  unlawfully  entered  upon  said  described 
land  and  premises  and  erected  an  iron  fence  with  stone 
gate  posts  forming  an  entrance  way,  which  said  fence 
and  gate  posts  entirely  enclosed  plaintiff's  said  tract  or 
parcel  of  land  as  well  as  the  defendant's  said  land  and 
premises." 

It  further  alleges  that  the  defendant  "Is  in  wrongful 
and  unlawful  possession  of  plaintiff's  said  described  tract 
or  parcel  of  land  claiming  title  thereto  and  has  excluded 
and  continues  to  exclude  the  plaintiff  from  the  possession 
thereof,"  and  it  demands  judgment  for  the  removal  of 
said  fence  and  gate  posts  and  for  the  recovery  in  fee  of 
said  tract  of  land  and  the  possession  thereof  with  dam- 
ages. At  the  trial  the  jury  rendered  a  general  verdict 
"  For  the  plaintiff  "  and  upon  such  verdict  judgment  was 
entered  in  accordance  with  the  prayer  of  the  complaint. 

We  think  errors  were  committed  at  the  trial  which 
require  that  a  new  trial  of  the  issues  be  granted. 

All  of  the  lands  described  in  the  complaint  with  other 
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lands  adjoining  the  same  on  the  north  were  in  1871  and 
prior  thereto  owned  by  the  plaintiff  as  one  tract  of  land. 
On  June  20,  1871,  the  plaintiff  sold  to  the  defendant's 
father  (one  of  her  predecessors  in  title)  the  lands  among 
others  which  are  described  in  the  complaint  as  now  owned 
by  her.  It  was  necessary  in  this  action  to  determine  the 
location  of  the  north  line  of  the  lands  of  the  defendant, 
which  are  described  in  the  complaint.  In  determining 
that  question  the  identity  of  a  badly  decayed  stump  in 
the  bank  of  the  Ramapo  river  as  the  stump  of  the  elm 
tree  referred  to  in  the  description  of  the  defendant's  land 
as  4 '  near  the  top  of  the  bank  of  said  river  "  was  important. 

The  plaintiff  called  as  a  witness  a  surveyor  who  testi- 
fied to  finding  a  stump  of  an  elm  tree  near  the  bank 
of  the  river  with  some  stones  piled  against  it,  and  some 
red  paint  on  the  stones,  which  stump  he  accepted  as  the 
beginning  point  in  making  the  survey  of  the  property  in 
the  interest  of  the  plaintiff. 

The  president  of  the  plaintiff  (but  who  so  far  as 
appears  was  not  an  officer  of  the  plaintiff  in  1870  or  1871) 
was  recalled  as  a  witness  by  the  plaintiff  immediately 
before  the  close  of  its  case  and  he  testified  that  he 
remembered  a  former  survey  of  the  property  made  in 
1870.  He  afterwards  referred  to  the  date  as  1871,  but  it 
is  not  shown  whether  the  survey  was  made  before  or 
after  the  deed  to  the  defendant's  predecessor  in  title,  or 
whether  it  was  in  any  way  connected  with  or  related  to 
that  conveyance.  He  testified  that  he  thought,  but  was 
not  sure,  that  the  name  of  the  surveyor  was  Veeley. 
Veeley  was  not  called  as  a  witness.  The  record  continues 
as  follows: 

"  Q.  You  saw  him  run  out  this  particular  line  to  the 
front  of  Mrs.  Mapes'  property  ? 

"  Defendant's  counsel:  Objected  to  as  incompetent, 
immaterial.  Objection  overruled.  Exception  taken  by 
defendant's  counsel. 

"A.  Yes,  sir. 
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"Q.  Where  did  you  observe  the  surveyor  locate  that 
particular  line  at  that  time,  the  line  to  the  front  of  Mrs. 
Mapes'  present  property  ? 

44  Defendant's  counsel:  Same  objection. 

4 4  Objection  overruled.  Exception  taken  by  defendant's 
counsel. 

44  A.  From  that  stump.  The  same  line  that  the  deed 
mentions.  That  line  was  located  as  I  observed  it  in  refer- 
ence to  where  Mr.  Washburn  (plaintiff's  surveyor  above 
mentioned)  locates  it  in  his  last  survey.  Just  the  same. 
*  *  *  In  reference  to  this  elm  stump  at  the  time  of 
the  survey  in  1871  that  I  referred  to  that  monument  was 
then  a  stump  or  tree.  I  recall  at  that  time  these  stones 
placed  around  it  and  the  wall  at  the  embankment.  *  *  * 
I  say  I  recall  this  elm  tree  when  a  survey  was  made  in 
1871.  The  red  paint  was  not  on  it  then.  It  was  put  on 
by  the  surveyor  at  the  time.  I  did  not  see  him  put  it  on. 
I  didn't  testify  with  regard  to  that  survey  at  the  other 
trial.     I  was  not  asked.     I  have  recollected." 

This  testimony  was  given  without  any  proof  of  the  com- 
petency and  authority  of  the  surveyor  to  make  the  alleged 
survey  and  without  proof  of  its  purpose,  and  without 
the  defendant  having  an  opportunity  to  examine  the 
surveyor  or  the  minutes,  or  maps,  if  any,  made  by  him 
therefrom.  While  the  witness  was  doubtless  competent 
to  show  the  one  fact  that  a  stump  or  tree  then  existed  at 
the  place  where  it  is  claimed  that  a  stump  now  exists,  it 
was  not  competent  to  show  where  the  surveyor  then 
located  the  line  at  the  front  of  Mrs.  Mapes'  present  prop- 
erty or  that  a  surveyor  then  located  the  line  now  in  dis- 
pute, 44the  same  line  that  the  deed  mentions,"  "  where 
Mr.  Washburn  (plaintiff's  surveyor)  locates  it  in  his  last 
survey,  just  the  same." 

The  testimony  given  subject  to  objection  was  much 
more  than  evidence  of  the  existence  of  the  tree  in  1870  or 
1871.  It  was  given  and  received  and  is  even  now  urged 
as  complete  corroboration  and  confirmation  of  the  testi- 
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mony  and  conclusions  of  plaintiff's  surveyor,  Washburn, 
relating  to  the  line  in  dispute.  This  evidence  so  received 
at  the  close  of  the  plaintiff's  case  with  the  approval  of 
the  court  was  naturally  calculated  to  affect  the  jurymen 
in  reaching  a  conclusion  upon  the  most  important  issue 
left  to  them  for  their  determination. 

We  think  the  receipt  of  the  testimony  without  laying 
any  foundation  therefor  (Wigmore  on  Evidence,  1919- 
1924),  and  without  giving  the  defendant  an  opportunity 
of  determining  its  accuracy,  basis  and  history,  and  by 
whose  direction  and  instructions,  and  for  what  purpose 
it  was  made,  was  serious  error. 

The  plaintiff's  surveyor,  Washburn,  during  his  direct 
examination  soon  after  the  beginning  of  the  trial,  gave 
testimony  subject  to  objections  and  exceptions,  the  record 
of  which  is  as  follows: 

"Q.  Before  this  fence  in  question  was  erected  did  this 
defendant  employ  you  to  survey  his  wife's  property  ? 

"Defendant's  counsel:  Objected  to  as  immaterial  and 
incompetent. 

i  i  Objection  overruled.  Exception  taken  by  defendant's 
counsel. 

"  By  the  Court:  Did  the  defendant  Mrs.  Mapes  employ 
you? 

"A.  Yes,  sir,  *  *  *  I  surveyed  a  part  of  it;  I  didn't 
survey  the  whole  property  because  we  had  difficulty  in 
finding  —  well,  we  didn't  find  the  stump  at  that  time; 
there  were  a  number  of  elm  trees  there,  and  they  didn't 
tally  with  the  description  in  the  deed  of  Mrs.  Mapes  — 
well  —  we  didn't  find  the  stump  at  that  time;  there  was 
brush  growing  there,  and  we  were  looking  for  a  tree  all 
the  time,  and  Mrs.  Mapes  asked  me  to  take  one  of  the 
other  trees  —  adopt  one  of  the  other  trees.  Yes,  sir.  And 
there  were  no  marks  on  it  showing  that  it  was  a  corner 
and  I  couldn't  do  that.  I  refused  to  do  it  and  that  stopped 
that  survey.  He  told  me  to  stop,  he  said  he  would  get 
another  surveyor.    I  did  more  than  I  have  told  you.     The 
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tree  he  wanted  me  to  run  from  wouldn't  give  me  the 
other  monuments,  the  lines  would  carry  me  across  the 
Tome  Brook  on  some  other  property  on  the  property  of 
Mr.  Hamilton." 

This  testimony  should  not  have  been  received.  By  it 
the  plaintiff  as  a  part  of  its  affirmative  case  sought  to 
show  the  honesty  of  its  surveyor  and  the  probable  integ- 
rity of  the  survey  made  by  him  and  at  the  same  time  to 
discredit  whatever  might  thereafter  be  shown  by  the 
defendant  by  attacking  her  personal  honesty  and  good 
faith  in  trying  to  sustain  a  defense  interposed  by  her.  It 
was  an  appeal  to  prejudice  and  not  competent  for  any 
purpose. 

After  the  witness  Washburn  had  testified  that  the  strip 
of  land  in  dispute  was  outside  of  the  defendant's  property 
as  he  had  mapped  it  he  further  testified  that  he  had  sur- 
veyed the  plaintiff's  property  and  he  was  then  asked: 
"  Q.  What  property  immediately  adjoins  the  defendant's 
northwesterly  line  ? " 

The  defendant's  counsel  objected  to  the  question  as  call- 
ing for  a  conclusion.  The  objection  was  overruled  and 
the  defendant  excepted,  whereupon  the  witness  answered: 
"  Ramapo  Manufacturing  Company."  The  question  had 
reference  to  the  defendant's  northwesterly  line  as  the 
witness  had  mapped  it,  and  he  was  thus  improperly  per- 
mitted to  answer  the  very  question  that  the  jury  was  to 
pass  upon.     (Moran  v.  Standard  Oil  Co.,  211  N.  Y.  187.) 

It  appears  from  the  testimony  of  one  of  the  defendant's 
witnesses  that  there  is  an  elm  tree  on  the  river  bank  about 
in  line  with  the  gate  posts  erected  by  the  defendant  on  the 
line  claimed  by  her,  which  tree  is  twenty  inches  in 
diameter.  The  defendant  sought  to  show  that  the  tree 
was  the  one  referred  to  in  the  deed  of  1871,  and  for  the 
purpose  of  showing  that  it  must  have  been  growing 
there  in  1870  asked  a  witness,  whose  competency  to  speak 
on  the  subject  of  the  growth  of  trees  was  conceded,  or  at 
least  not  disputed,  questions  in  regard  thereto,  but  he 
24 
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was  not  permitted  to  answer  them.  The  record  is  as 
follows: 

"  Q.  Do  you  know  whether  an  elm  tree  twenty  inches 
in  diameter  could  be  forty  years  old  ? 

"  Plaintiff's  counsel:  Objected  to  as  immaterial,  incom- 
petent. 

' '  Objection  sustained.    Defendant's  counsel :  Exception. 

"  Q.  Have  you  seen  any  elm  trees  forty  years  old  that 
are  less  than  twenty  inches  in  diameter  ? 

"  Plaintiff's  counsel:  Objected  to  as  immaterial,  irrele- 
vant and  incompetent.  Objection  sustained.  Exception 
to  defendant's  counsel." 

The  usual  growth  of  an  elm  tree  at  a  given  place  and 
its  probable  or  necessary  size  at  a  certain  age  are  ques- 
tions of  fact  and  it  cannot,  therefore,  be  said  that  the 
questions  were  immaterial  or  incompetent.  We  think 
that  the  court  should  have  allowed  the  witness  to  answer 
them. 

The  defendant  by  her  answer  and  at  the  trial,  claimed 
title  to  the  lands  in  dispute  by  adverse  possession.  The 
respondent  in  his  brief  states,  "  The  defendant  made 
some  proof  to  support  her  contention  of  owning  the  dis- 
puted land  by  adverse  possession,  but  this  proof  was 
overwhelmingly  met  by  proof  to  the  contrary." 

Adverse  possession  is  a  question  of  fact  to  be  decided  by 
the  jury.  (Whiting  v.  Edmunds,  94  N.  Y.  309.)  The 
question  was  presented  to  the  jury  in  this  case.  In  doing 
so  the  court  charged  the  jury  that  "  To  acquire  title  by 
adverse  possession,  the  possession  must  in  the  first  place 
be  under  a  claim  of  lawful  right  to  possession  of  the 
property." 

A  naked  possession  of  land  unaccompanied  by  a  claim 
of  right  never  constitutes  a  bar  to  the  true  owner,  but  in 
the  absence  of  a  statutory  requirement  the  bona  fides  of 
the  claim  of  the  occupant  is  not  essential  and  it  will  not 
excuse  the  negligence  of  the  owner  in  forbearing  to  bring 
his  action  until  after  the  time  in  the  Statute  of  Limita- 
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tions  shall  have  run  against  him  to  show  that  the  defend- 
ant knew  all  along  that  he  was  in  the  wrong.  {Humbert 
v.  Rector,  etc.,  of  Trinity  Churchy  24  Wend.  587.) 

The  court  further  charged  the  jury:  "  Gentlemen,  there 
is  evidence  here  that  for  a  period  of  thirty  or  forty  years 
before  this  action  was  commenced  the  different  occupants 
of  this  property  (defendant's  property)  cut  the  hay  from 
a  part  of  this  disputed  tract  once  a  year.  In  other  words 
that  they  cut  and  removed  from  it  the  natural  product  of 
the  soil.  Cultivation  of  land  means  more  than  that;  it 
means  to  till  the  land,  to  disturb  the  surface,  and  to  sow 
and  cultivate  and  reap.  That  is  what  cultivation  means 
as  I  understand  it.  So  that  if  no  more  was  done  to  this 
property  than  the  cutting  and  removing  of  the  natural 
product,  the  hay,  once  a  year,  without  tilling  the  soil, 
without  sowing,  without  disturbing  the  surface,  then 
there  was  not  such  a  cultivation  as  is  necessary  to  make 
out  adverse  possession." 

The  defendant's  counsel  excepted  to  this  charge  of  the 
court.  Subsequently  the  court  said:  "  Cutting  the  hay 
from  this  property  year  after  year  cannot  be  regarded  as  an 
improvement  of  it.  That  is  not  what  the  word  *  improved ' 
as  used  in  the  law  means.  Cutting  grass  from  a  lot  is 
not  such  improvement  as  may  constitute  or  make  out 
ad  verse  possession  *  *  *.  Cutting  grass  may  improve 
the  appearance  of  property  but  it  does  not  improve  the 
land  in  the  sense  m  which  that  word  was  used  in  the  law. " 

The  court  said  much  more  in  regard  to  what  consti- 
tutes adverse  possession  and  charged  at  the  request  of 
the  defendant's  counsel:  "That  in  determining  whether 
the  cultivation  or  improvement  is  sufficient  to  constitute 
the  usual  cultivation  or  improvement  required  by  the 
law  the  jury  must  consider  the  character  of  the  prop- 
erty, and  whether  the  property  in  question  was  culti- 
vated and  improved  in  the  same  manner  in  which  prop- 
erty of  the  same  character  is  ordinarily  cultivated  and 
improved."    The  last  statement  was  a  correct  statement 
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of  the  rule.  It  was  not  given,  however,  in  connection 
with  or  intended  to  qualify  the  other  statements  quoted. 

Assuming  as  we  do  in  view  of  the  respondent's  admis- 
sion that  the  defendant  gave  some  proof  to  support  her 
contention  of  owning  the  disputed  land  by  adverse  posses- 
sion, and  also  in  view  of  the  fact  that  the  question  was 
submitted  to  the  jury,  we  think  the  court  erred  in  assert- 
ing as  a  matter  of  law  and  unqualifiedly  that  cultiva- 
tion means  to  disturb  the  surface  of  land,  and  to  sow  and 
cultivate  and  reap,  and  in  substance  that,  as  a  matter 
of  law,  cutting  grass  from  a  lot  is  not  such  improvement 
as  may  constitute  adverse  possession. 

The  language  of  the  Code  (Code  Civil  Procedure,  §  370) 
should  be  construed  with  reference  to  the  nature, 
character,  condition  and  location  of  the  property  under 
consideration.  {Shinnecock  Hills  &  Peconic  Bay  Realty 
Co.  v.  Aldrich,  132  App.  Div.  118;  affd.,  200  N.  Y.  533; 
N.  Y.  C.  &  H.  B.  B.  B.  Co.  v.  Brennan,  12  App.  Div. 
103;  McBoberts  v.  Bergman,  132  N.  Y.  73;  Koch  v. 
Ellwood,  138  App.  Div.  584;  Clark  v.  Phelps,  4  Cow. 
190-203.) 

In  the  Shinnecock  Hills  &  Peconic  Bay  Bealty  Co. 
case  Justice  Miller,  writing  for  the  Appellate  Division, 
and  speaking  of  an  upland  meadow,  says:  "  No  one  would 
doubt  that  mowing  it  annually  and  taking  away  the 
grass  were  enough  to  constitute  adverse  possession.  A 
good  farmer  might  fertilize  his  meadow  lands  and  regu- 
larly break  them  up;  but  he  would  still  have  adverse  pos- 
session of  them  within  the  meaning  of  the  statute,  if  he 
merely  cut  and  carried  away  the  grass   *    *    *."    (p.  124.) 

Necessarily  the  cultivation  and  improvement  of  real 
property  used  and  solely  adapted  for  use  as  a  meadow 
and  as  a  part  of  a  farm,  or  as  a  lawn  surrounding  a 
country  residence,  is  essentially  different  from  that  of 
lands  similarly  adapted  to  gardening  or  to  the  raising  of 
grain.  The  purpose  of  the  statute  was  to  make  the  pos- 
session real,  and  not  constructive,  so  that  it  shall  be  visi- 
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ble,  open  and  notorious.  Much  depends  upon  the  nature 
and  situation  of  the  property  and  the  uses  to  which  it  can 
be  applied.  (Ewing  v.  Burnett,  11  Pet.  41,  48.)  It 
was  necessary  for  the  defendant,  for  the  purpose  of  show- 
ing adverse  possession,  to  prove  such  cultivation  and 
improvement  as  to  indicate  exclusive  ownership  of  the 
property.  (La  Frombois  v.  Jackson,  8  Cow.  589.)  Enter- 
ing upon  a  distinct  and  separate  lot  of  land  once  a  year  to 
cut  and  remove  a  load  or  two  of  thatch  is  not  sufficient 
to  constitute  adverse  possession  under  our  statute.  Such 
an  entry  is  a  mere  trespass.  (Wheeler  v.  Spinola,  54 
N.  Y.  377;  Price  v.  Brown,  101  N.  Y.  669.)  A  trespass 
upon  lands  although  frequently  repeated  does  not  amount 
to  adverse  possession.  The  cultivation  and  improvement 
under  our  statute  must  not  only  be  open,  notorious  and 
exclusive  of  any  other  claimant  or  owner,  but  it  must 
consist  of  acts  such  as  are  usual  in  the  ordinary  cul- 
tivation and  improvement  of  similar  lands  by  thrifty 
owners. 

The  appellant  claims  that  there  were  many  other  errors 
committed  at  the  trial,  and  also  that  the  verdict  of  the 
jury  did  not  authorize  the  entry  of  judgment  for  the 
relief  demanded  in  the  complaint.  (See  Code  Civil 
Procedure,  §  1519.) 

It  is  not  necessary  to  discuss  in  this  opinion  all  of  the 
questions  involved  in  the  appellant's  claims,  for  the 
reason  that  a  new  trial  is  necessary,  and  such  questions 
will  probably  be  avoided  on  such  new  trial. 

The  judgment  should  be  reversed  and  a  new  trial 
granted,  costs  to  abide  the  event. 

WlLLARD    BARTLETT,    Ch.    J.,    HlSCOCK,    CtJDDEBACK, 

Hogan,  Cardozo  and  Pound,  JJ.,  concur. 
Judgment  reversed,  etc. 
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Pneumatic  Signal  Company,  Appellant,  v.  Texas  and 
Pacific  Railway  Company,  Respondent 

Evidence  —  action  to  recover  compensation  for  signal  system 
installed  on  railroad  —  erroneous  admission  of  unverified  reports 
of  employees  of  defendant  to  show  intent  to  reject  system  as 
defective. 

In  an  action  to  recover  compensation  for  the  construction  and 
installation  of  an  interlocking  signal  system  upon  defendant's  rail- 
road, which  system  the  defendant  had  refused  to  accept,  the  defend- 
ant was  allowed,  over  objection  and  exception,  to  lay  before  the 
jury,  as  evidence  upon  its  intent  to  reject  the  interlocking  system, 
a  large  number  of  reports  from  its  towermen  and  reports  received 
by  one  of  its  officers  made  from  data  claimed  to  have  been  fur- 
nished by  employees,  most  of  which  were  not  verified  by  the  per- 
sons who  made  them,  and  with  no  proof  from  any  source  that 
the  statements  contained  in  the  reports  were  true  or  had  ever  been 
known  to  be  true  by  anybody.  Held,  error;  that  not  being  evi- 
dence of  any  fact  they  were  not  admissible  against  the  plaintiff  on 
the  issue  of  the  acceptance  of  the  plant  in  controversy. 

Pneumatic  Signal  Co.  v.  'Texas  <£•  Pacific  Ry.  Co.,  159  App.  Div. 
938,  reversed. 

(Argued  October  13,  1915;  decided  December  7,  1915.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  December  11,  11)13,  affirming  a  judgment  in  favor 
of  defendant  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

William  H.  Tompkins  for  appellant.  The  towermen's 
reports  were  not  proper  evidence  of  the  facts  they  recite. 
{People  v.  McLaughlin,  150  N.  Y.  365;  Collins  v.  Car- 
lin,  106  App.  Div.  204;  State  Bank  v.  Brown,  165  N.  Y. 
216;  C.  S.  P.  Co.  v.  Humbert;  128  N.  Y.  Supp.  710; 
Sigua  Iron  Co.  v.  Brown,  171  N.  Y.  438L) 

George  S.  Cooper  for  respondent:  The  admission  of 
the  daily  reports  of  the  towermen  is  not  ground  for 
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reversal.  (Donovan  v.  B.  &  M.  R.  R.  Co.,  158  Mass.  450; 
People  v.  Gonzales,  35  N.  Y.  49,  59;  Vandevoort  v. 
Gould,  36  N.  Y.  639;  Brown  v.  Newell,  132  App.  Div. 
548;  Cobb  v.  Wells,  144  N.  Y.  77;  JFWce  v.  Z*>rd  Tor- 
rington,  2  Salk.  285;  Doe  v.  Turford,  3  B.  &  Ad.  890; 
Warren  v.  Greenville,  2  Str.  1129;  Russell  v.  Boheme,  2 
Str.  1127;  Mellorv.  Walmsley,  L.  R.  2  Ch.  Div.  [1905]  164; 
Fisher  v.  Mayor,  etc.,  67  N.  Y.  73;  Livingston  v.  Arnoux, 
56  N.  Y.  507;  Leland  v.  Cameron,  31  N.  Y.  115;  Ocean 
iVaf.  i?cmfc  v.  Carll,  55  N.  Y.  440.)  The  court  made  no 
error  in  charging  that  the  reports  of  the  good  condition 
of  the  apparatus,  made  by  Mr.  Ayres,  was  no  evidence 
of  acceptance  and  waiver  of  the  conditions  of  the  con- 
tract.    (Kienle  v.  Gretsch  Realty  Co.,  133  App.  Div.  389.) 

Willard  Bartlett,  Ch.  J.  This  action  was  brought 
to  recover  compensation  for  the  construction  and  instal- 
lation of  an  electric  interlocking  signal  system  by  the 
railroad  of  the  defendant  at  Texarkana  in  the  state  of 
Texas.  Upon  a  previous  appeal  we  reversed  a  judgment 
in  favor  of  the  defendant  upon  the  ground  that  the  ver- 
dict had  been  erroneously  directed.  (Pneumatic  Signal 
Co.  v.  Texas  &  Pacific  R.  Co.,  200  N.  Y.  125.)  Since 
then  the  complaint  has  been  amended  by  the  insertion  of 
an  allegation  that  the  defendant  accepted  and  used  the 
interlocking  plant  which  is  the  subject  of  the  controversy. 
The  issue  of  acceptance  raised  by  this  amendment  was 
the  principal  question  litigated  upon  the  second  trial 
which  resulted  in  a  verdict  in  favor  of  the  defendant. 
The  judgment  upon  that  verdict  has  been  unanimously 
affirmed  by  the  Appellate  Division. 

Two  errors  were  committed  in  the  reception  of  evidence 
which  were  so  serious  and  prejudicial  to  the  plaintiff 
that  they  require  a  reversal  and  new  trial. 

Upon  the  question  of  the  intent  of  the  defendant  to 
accept  the  interlocking  plant  installed  upon  ite  road  by 
the  plaintiff  the  defendant  was  allowed,  over  objection 
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and  exception,  to  lay  before  the  jury  967  reports  from  its 
towermen.  These  reports  contained  statements  relating 
to  the  working  of  the  interlocking  system  on  the  defend- 
ant's line.  Only  305  of  them  were  verified  by  the  tower- 
man  who  made  them.  He  testified  that  he  made  the 
reports  himself  and  knew  them  to  be  correct  at  the  time. 
As  to  the  other  reports,  662  in  number,  there  was  no 
proof  from  any  source  that  the  statements  therein  con- 
tained were  true  or  had  ever  been  known  to  be  true  by 
anybody.  No  person  who  made  any  of  them  was  called 
to  testify  in  reference  thereto.  They  were  simply  proved 
to  be  papers  received  by  a  division  superintendent  of  the 
railroad  from  its  employees  working  on  the  interlocking 
system  in  the  Texarkana  yard.  This  was  the  only  man- 
ner in  which  they  were  authenticated  or  identified.  When 
they  were  admitted  in  evidence  the  learned  trial  judge 
was  asked  whether  they  were  received  as  evidence  of  the 
facts  therein  stated.  He  responded:  "Not  necessarily; 
no;  I  do  not  think  they  prove  themselves  to  be  absolutely 
true;  they  prove  what  the  company  was  doing  and  what 
intentions  it  had." 

It  is  impossible  to  appreciate  how  they  prove  them- 
selves to  be  true  in  any  sense.  At  most  they  were  only 
evidence  of  what  the  signers  said  they  had  observed. 
How  these  reports  tended  to  show  what  the  intention  of 
the  defendant  corporation  was  in  respect  to  accepting  or 
rejecting  the  interlocking  plant  furnished  by  the  plaintiff 
we  are  unable  to  perceive.  The  fact,  if  it  was  a  fact, 
that  the  system  worked  badly  may  have  a  bearing  on 
the  probability  of  acceptance;  but  these  reports  were  not 
proof  of  that  fact  in  the  absence  of  testimony  showing 
that  the  statements  therein  contained  were  true.  The 
cases  in  which  reports  of  multitudinous  occurrences  have 
been  admitted  in  evidence  are  cases  in  which  it  has  tteen 
proved  that  the  facts  were  truthfully  noted  down  when 
the  events  occurred  by  those  having  actual  knowledge  on 
the  subject.    Thus  in  Mayor,  etc. ,  of  N.  Y.  v.  Second  Ave. 
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R.  B.  Co.  (102  N.  Y.  572)  the  correctness  of  the  entries 
in  the  time  book  was  verified  by  the  general  foreman  who 
made  them  as  reported  to  him  by  the  several  gang  fore- 
men, who  in  turn  testified  that  they  correctly  reported  to 
the  general  foreman  the  names  of  the  laborers  and  the 
time  during  which  they  had  worked  as  actually  known  to 
them.  More  than  two-thirds  of  the  reports  of  the  tower- 
men  in  the  present  case  were  wholly  without  any  support 
of  this  character.  Not  being  evidence  of  any  fact  they 
were  not  admissible  against  the  plaintiff  on  the  issue  of 
the  acceptance  of  the  plant  in  controversy. 

With  this  batch  of  reports  from  the  towerman  there 
were  offered  and  received  in  evidence,  over  objection  and 
exception,  in  behalf  of  the  defendants  47  monthly  reports 
made  by  a  division  superintendent  of  the  defendant's 
railroad  to  the  railroad  commission  of  Texas  on  the  gen- 
eral condition  of  the  interlocking  device  installed  at 
Texarkana  by  the  plaintiff.  These  reports  were  made  up 
from  data  furnished  by  the  reports  of  the  towerman  and 
were  equally  objectionable.  Three  of  them  characterized 
the  general  condition  of  the  device  as  poor,  27  as  fair, 
and  17  as  good;  but  the  learned  trial  judge  charged  the 
jury  at  the  request  of  the  defendant's  counsel  that  the 
report  of  the  good  condition  of  the  apparatus  was  no  evi- 
dence of  the  acceptance  and  waiver  of  the  contract,  to 
which  instruction  an  exception  was  duly  taken.  This 
ruling  cannot  be  reconciled  with  the  law  of  the  case 
as  laid  down  by  the  court,  and  was  plainly  harmful  to 
the  defendant.  If,  as  the  court  held,  the  superintendent's 
reports  were  to  be  considered  by  the  jury  as  evidence  of 
the  intention  of  the  company  in  using  and  operating  the 
plant  the  jury  should  have  been  allowed  to  give  effect  to 
the  reports  which  imported  an  intention  to  accept  the 
apparatus  as  well  as  to  those  which  imported  an  intention 
to  reject  it.  The  jury  were  virtually  told,  however,  to 
regard  only  the  latter. 
Even  if  the  admission  of  the  reports  is  an  error,  the 
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learned  counsel  for  the  defendant  argues  that  it  ought 
not  to  be  considered  a  sufficient  ground  for  reversal 
because  it  "  is  unlikely  that  the  jury  would  be  able  in 
the  time  at  their  disposal  to  give  much  attention  to  the 
900  and  more  reports, "  and  because  every  fact  which  might 
be  learned  from  the  reports  which  would  tend  to  depre- 
ciate the  merits  of  the  device  in  the  eyes  of  the  jury  was 
testified  to  directly  by  one  or  more  of  the  defendant's  wit- 
nesses. It  cannot  fairly  be  assumed  that  the  jury  did  not 
acquire  a  substantial  knowledge  of  the  contents  of  the 
reports.  They  constituted  a  voluminous  mass  of  papers 
which  were  exhibited  in  their  presence  and  were  the  sub- 
ject of  a  long  colloquy  between  counsel  and  the  court 
which  the  jury  must  have  heard  and  understood.  The 
trial  judge  referred  to  "all  this  mass  of  evidence "  as 
having  been  laid  before  them  to  give  them  light  on  the 
question  as  to  whether  the  defendant  did  or  did  not 
accept  the  interlocking  plant.  The  phrase  quoted  evi- 
dently referred  to  the  great  batch  of  reports  which  had 
been  submitted  to  this  court  upon  the  argument  of  the 
appeal.  It  would  be  contrary  to  common  experience  to 
hold  that  such  documentary  evidence  added  nothing  of 
weight  to  the  oral  testimony  of  a  few  witnesses  who  pro- 
nounced the  interlocking  device  a  failure.  We  are  rather 
inclined  to  think  that  in  the  view  of  an  intelligent  jury 
who  deemed  themselves  bound  to  consider  it  on  the  ques- 
tion of  intent  it  might  have  been  determinative  of  the 
issue. 

For  these  reasons  we  think  the  judgment  must  be 
reversed  and  new  trial  granted,  costs  to  abide  event. 

Chase,  Collin,  Cuddeback,  Cardozo,  Seabury  and 
Pound,  JJ.,  concur. 

Judgment  reversed,  etc. 
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Matilda  Rumetsch,  Appellant,  v.  John  Wanamaker, 
New  York  (Incorporated),  Respondent. 

Negligence— elevators  — duty  and  liability  of  corporation 
operating  elevator  in  department  store  to  have  it  inspected  — 
whether  such  inspection  was  properly  made  is  a  question  of  fact 
for  a  jury. 

1.  It  is  the  duty  of  a  corporation  maintaining  and  operating  an 
elevator,  for  the  conveyance  of  customers  and  others,  to  have  the 
elevator  inspected  from  time  to  time  and  to  employ  persons  of  reason- 
able skill  and  experience  to  inspect  it,  and  the  corporation  is  respon- 
sible for  the  negligence  of  such  inspectors  in  performing  their  work. 

2.  In  an  action  for  personal  injuries  received  by  the  fall  of  a 
passenger  elevator  in  defendant's  store  it  appears  that  the  elevator 
was  made  and  installed  by  competent  and  reputable  manufac- 
turers, but  it  is  claimed  that  from  the  unusual  shape  of  the  steel 
straps  by  which  the  elevator  was  attached  to  the  beams  which  sup- 
ported it  and  the  manner  in  which  they  were  placed,  the  straps 
were  not  strong  enough  to  support  the  load  the  elevator  was  intended 
to  carry  and  to  withstand  the  continuous  strain  and  vibration  caused 
by  the  starting,  stopping  and  running  of  the  elevator.  The  straps 
in  question  were  in  plain  sight  and  the  defects  therein  could  have 
been  seen  by  defendant's  engineers  and  inspectors.  Held,  that  in 
view  of  the  unusual  construction  of  the  supporting  straps  and  the 
increased  strain  upon  them  caused  thereby  the  question  of  fact, 
whether  the  inspectors  employed  by  the  defendant  were  negligent 
in  the  performance  of  their  duty,  was  properly  submitted  to  the  j  ury. 
(StoU  v.  Churchill,  157  N.  Y.  692,  followed;  Devlin  v.  Smith,  89  N.  Y. 
470;  Young  v.  Mason  Stable  Co.,  193  N.  Y.  188,  distinguished.) 

RumeUch  v.  Wanamaker,  New  York,  Inc.,  154  App.  Div.  800, 
reversed. 

(Argued  October  7,  1915;  decided  December  14,  1915.) 

Appeal  from  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department, 
entered  January  10,  1913,  reversing  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  and  granting  a  new 
trial.  The  Appellate  Division  in  its  order  stated  that  the 
judgment  is  reversed  upon  questions  of  law  only,  and 
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that  the  questions  of  fact  involved  in  the  case  have  been 
passed  upon  by  it  and  affirmed. 

The  nature  of  the  action  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 

Herbert  C.  Smyth  and  George  Parr  for  appellant. 
The  court  below  was  in  error  in  holding  that  the  evidence 
did  not  sustain  a  finding  of  negligence.  (Sciolaro  v. 
Asch,  198  N.  Y.  77;  Stott  v.  Churchill,  15  Misc.  Rep.  80; 
157  N.  Y.  692;  Grifhahn  v.  Kreizer,  62  App.  Div.  413; 
171 N.  Y.  661;  McPherson  v.  Buick  Motor  Co.,  153  App. 
Div.  474;  160  App.  Div.  55;  Kahner  v.  Otis  Elevator 
Co.,  96  App.  Div.  169;  183  N.  Y.  512.) 

Frank  Verner  Johnson  and  James  F.  Mohan  for 
respondent.  The  verdict  of  the  jury,  based  upon  a  find- 
ing that  the  appliances  designed  and  installed  by  the  ele- 
vator constructors  for  the  support  of  the  car  were  so 
obviously  unfit  for  the  purpose  that  this  defendant  in  the 
exercise  of  reasonable  care  should  have  known  that  fact, 
is  without  evidence  to  support  it.  (Griffen  v.  Manice, 
166  N.  Y.  188;  Griffen  v.  Manice,  74  App.  Div.  371;  174 
N.  Y.  505.)  The  defendant  was  justified  in  relying  upon 
the  superior  skill  and  knowledge  of  elevator  constructors 
of  high  reputation  for  skill  and  ability  in  determining  the 
adequacy  and  sufficiency  of  the  devices  used  by  such  con- 
structors in  the  original  construction  and  installation  of 
the  elevator  in  question,  both  as  to  the  design  of  such 
devices  and  the  character  and  quality  of  the  material  of 
which  they  were  made;  and  the  refusal  of  the  court  to  so 
instruct  the  jury  was  error.  (Devlin  v.  Smithy  89  N.  Y. 
470;  Burke  v.  Ireland,  166  N.  Y.  305;  Kahner  v.  Otis 
Elevator  Co.,  96  App.  Div.  169;  183  N.  Y.  512;  Cochran 
v.  Sess,  168  N.  Y.  372;  Carlsen  v.  Phcenix  Bridge  Co., 
132  N.  Y.  273;  Young  v.  Mason  Stable  Co.,  193  N.  Y. 
188;  Stubley  v.  Allison  Realty  Co.,  124  App.  Div.  162; 
Abramovitz  v.  Tenzer,  144  App.  Div.  170;  Stackpoh  v. 
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Wray,  99  App.  Div.  262;  Davies  v.  Pelham  H.  E.  Co., 
65  Hun,  573;  Bath  v.  Transit  Development  Co.,  150  App. 
Div.  750.) 

Chase,  J.  On  the  afternoon  of  April  27,  1909,  a  pas- 
senger elevator  in  regular  use  at  the  well-known  depart- 
ment store  of  the  defendant  in  the  city  of  New  York  sud- 
denly fell.  The  plaintiff,  among  others,  was  in  the  elevator 
at  the  time  of  its  fall,  and  sustained  personal  injuries  for 
which  this  action  is  brought.  The  immediate  cause  of 
the  fall  was  the  breaking  of  two  steel  straps  or  supports, 
by  which  the  elevator  car  was  attached  to  certain  I  beams, 
a  part  of  the  elevator  construction.  A  description  of  the 
straps  and  their  relation  to  and  connection  with  the  eleva- 
tor car  and  machinery  is  given  by  Justice  Burr  in  the 
opinion  written  by  him  at  the  Appellate  Division  when 
the  judgment  entered  on  the  verdict  in  favor  of  the 
plaintiff  was  reversed  by  that  court.  (Rumetsch  v. 
Wanamaker,  New  York,  Inc.,  154  App.  Div.  800.)  The 
straps  that  broke  were  designed,  manufactured  and 
installed  by  the  Otis  Elevator  Company  for  the  purpose 
of  supporting  the  hoisting  cables  of  the  elevator  as  a  part 
of,  and  pursuant  to  a  contract  between  the  defendant  and 
said  company,  and  in  accordance  with  specifications 
requiring  the  construction  of  a  passenger  elevator  with  a 
carrying  capacity  of  2,500  pounds.  The  defendant 
accepted  the  elevator  on  October  29,  1907,  and  it  was 
used  with  the  straps  as  described  until  it  fell  about 
eighteen  months  thereafter. 

The  questions  to  be  considered  on  this  appeal  are  few, 
because  of  the  stipulations  and  rulings  made  at  the  trial. 
All  questions  of  the  defendant's  negligence  other  than 
those  relating  to  the  sufficiency  of  the  supporting  straps 
as  installed,  and  the  propriety  of  using  and  continuing  to 
use  the  elevator  with  such  straps  thereon,  were  withdrawn 
from  the  jury  by  the  consent  of  the  plaintiff.  The  court, 
without  objection  by  the  plaintiff,  charged  the  jury  that 
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"  It  has  been  admitted  that  this  elevator  was  purchased 
of  competent  manufacturers;  that  the  Otis  Company  was 
a  competent  and  reputable  manufacturer  of  elevators. 
So  in  that  respect  in  regard  to  the  purchase  and  primary 
installation  of  this  elevator  no  charge  of  negligence  can 
be  sustained."  The  court  left  to  the  jury  in  substance 
the  question  whether,  notwithstanding  the  defendant  had 
purchased  the  elevator  from  and  had  the  same  installed 
by  a  competent  manufacturer,  the  defects  therein  by 
reason  of  such  straps  were  so  open  and  so  obvious  that  a 
prudent  person  should  have  known  or  have  ascertained 
by  inspection  that  the  same  was  incapable  or  would 
become  incapable  of  supporting  the  burdens  which  were 
imposed  upon  it. 

The  defendant  insisted  at  the  trial  that  there  was  no 
evidence  to  justify  the  court  in  submitting  any  question 
as  to  the  defendant's  negligence  to  the  jury,  and  the 
Appellate  Division  has  sustained  such  claim. 

The  duty  of  the  defendant  to  inspect  the  elevator  from 
time  to  time  could  not  be  delegated.  As  a  corporation  it 
had  no  personal  identity.  It  could  only  act  through 
others.  In  employing  others  to  make  the  inspection  it 
was  its  duty  to  employ  persons  of  reasonable  skill  and 
experience  to  perform  the  duty  so  imposed  upon  it.  For 
the  failure  of  such  person  to  make  such  reasonable  inspec- 
tion and  to  ascertain  a  defect  that  was  open  and  visible 
to  a  person  of  such  skill  and  experience  the  defendant  is 
liable. 

The  jury  could  have  found  that  the  supporting  straps 
placed  vertically  but  so  shaped  as  to  have  two  right  angles 
with  a  space  between  the  angles  of  about  three  inches 
and  also  so  placed  that  the  horizontal  part  between  said 
right  angles  had  no  support  was  not  only  unusual  but 
substantially  without  precedent.  They  could  also  have 
found  that  the  supporting  straps  so  fastened  would  when 
used  necessarily  have  some  vibration  arising  from  the 
starting  and  stopping  of  the  elevator  and  the  running  of 
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the  same.  The  strain  at  the  inner  angle  where  each  of 
the  straps  broke  was  shown  without  contradiction  to  be 
several  times  the  strain  of  a  strap  without  such  angles. 

It  would  not  seem  to  require  more  than  ordinary  knowl- 
edge and  experience  to  appreciate  that  such  construction 
would  materially  increase  the  strain  upon  the  straps  and 
at  least  require  a  corresponding  increase  in  the  size  and 
strength  of  the  straps  over  such  as  are  ordinarily  used 
when  installed  without  right  angles  therein. 

There  was  suspended  from  the  straps  the  elevator, 
which  weighed  about  3,000  pounds,  in  addition  to  its  load 
of  passengers.  It  was,  as  we  have  said,  designed  to 
carry  a  load  of  2,500  pounds.  At  the  time  of  the  accident 
there  were  eight  or  nine  persons  in  the  elevator  car; 

One  of  the  defendant's  experts  testified  that  a  safe  load 
for  each  strap  as  installed  would  not  exceed  1,440  pounds 
and  another  that  it  was  possibly  only  1,000  pounds.  The 
expert  first  mentioned  explains:  "  I  mean  by  the  safe  load 
that  that  is  the  load  that  could  be  repeated  any  number  of 
times  without  injuring  the  strap  or  hurting  the  material." 
He  further  testified:  "  The  conclusion  I  arrive  at  then  is 
that  in  order  to  do  the  work  that  this  strap  was  required 
to  do  it  ought  to  have  been  a  larger  strap  or  else  of  a  dif- 
ferent shape  and  that  it  never  had  the  original  strength 
which  it  ought  to  have  had  for  that  place  *  *  *.  It 
was  apparently  weakened  by  that  hardening  that  I  say 
existed  at  the  angle.  *  *  *  The  effect  of  a  greater 
load  if  very  much  greater  than  1,440  pounds  per  strap 
used  constantly  for  a  long  period  of  time  is  to  wear  out 
the  strap  and  eventually  break  it,  wear  it  out  at  the 
weakest  point  in  the  corner    *    *    *. 

"Q.  This  strap  broke  then  because  it  had  suspended 
from  it  a  load  greater  than  its  working  load  for  a  long 
period  of  time,  greater  than  it  ought  to  have  done,  you 
said? 

"A.  For  more  repetitions  than  it  ought.  By  repetitions 
I  mean  starting  the  elevator  through  a  series  of  weeks 
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and  months  and  over  a  year  *  *  *.  Vibration  in 
some  way  weakens  the  iron  and  causes  it  eventually  to 
break  *  *  *  Bending  a  piece  of  iron  at  right  angles 
such  as  that  was  bent,  is  very  apt  to  produce  a  harden- 
ing in  the  bend  in  the  way  that  was;  a  sharp  bend  like 
that  especially  if  it  is  bent  cold.  It  is  something  thai 
every  constructor  ought  to  e-xpect  to  find  *  *  *.  If 
there  is  space  between  the  underlying  flange  and  the 
undersurf  ace  of  the  strap  that  will  be  a  weaker  construc- 
tion than  if  you  found  it  resting  on  the  flange.  That 
would  be  an  additional  reason  why  no  more  than  1,440 
pounds  per  strap  should  be  placed  on  it. "  The  same  expert 
testified  that  in  condemning  the  straps  he  did  so  upon 
his  examination  which  consisted  ' '  only  in  what  I  can 
see  with  my  eye  and  what  I  can  compute  with  my 
knowledge." 

Another  expert  called  by  the  defendant  testified:  "  That 
the  sharp  bend  *  *  *  is  not  to  be  recommended 
as  under  such  treatment  the  material  is  necessarily 
overstrained  under  even  small  loads." 

The  straps  were  in  plain  sight  on  the  elevator  and  were 
seen  by  the  defendant's  engineers  and  inspectors.  The 
question  of  the  defendant's  negligence  as  submitted  to 
the  jury  has  some  evidence  to  sustain  it.  The  measure  of 
the  defendant's  duty  was  reasonable  prudence  and  care. 
(Oriffen  v.  Manice,  166  N.  Y.  188;  Sciolaro  v.  Asch, 
198  N.  Y.  77.)  Reasonable  prudence  and  care  on  the  part 
of  the  defendant  required  an  inspection  of  the  elevator 
with  such  frequency  and  by  persons  with  such  knowledge 
and  experience  as  should  be  reasonably  required  in  view 
of  the  danger  and  risk  involved  in  running  an  elevator 
and  carrying  passengers  invited  by  the  owner  to  enter 
therein.  The  care  should  be  commensurate  with  the 
danger.  The  duty  of  inspection  in  this  case  clearly 
required  the  employment  of  persons  of  skill  and  experi- 
ence to  make  the  inspection.  An  inspection  by  mer- 
chants and  persons  neither  engineers  nor  mechanics,  as 
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suggested  by  the  Appellate  Division,  would  not  be  an 
inspection  commensurate  with  the  danger. 

The  rule  necessarily  adopted  by  this  court  in  Stott  v. 
Churchill  (157  X.  Y.  692),  in  affirming  the  judgment  of 
the  General  Term  of  the  Court  of  Common  Pleas  (15 
Misc.  Rep.  80,  83)  which  affirmed  a  judgment  entered 
upon  a  verdict  in  favor  of  the  plaintiff,  is  applicable  to 
this  case.  The  elevator  in  that  case  was  a  hydraulic  ele- 
vator made  by  Otis  Brothers.  It  appeared  in  that  case 
that  the  defendants  upon  taking  a  lease  of  a  hotel  had 
engaged  men  experienced  in  the  business  to  examine  the 
elevator  and  make  necessary  repairs,  imposing  no  limita- 
tions as  to  what  they  should  do  in  making  the  repairs. 
They  did  not  remove  the  cylinder  heads  to  examine  por- 
tions of  rods  concealed  therein,  thinking  that  if  any  cor- 
rosion was  taking  place  within  the  cylinders  some  evi- 
dence of  it  would  be  seen  upon  the  exposed  portions  which 
were  alternately  within  and  without  .the  water  in  the 
cylinder.  Testimony  was  given  by  inspectors  of  elevators 
that  it  was  not  the  custom  to  remove  cylinder  heads  when 
no  signs  of  rusting  were  discernible  in  the  exposed  portion 
of  the  piston  rods.  Two  other  inspectors  testified  that 
when  the  elevator  was  old  they  generally  took  off  the 
cylinder  heads  in  making  an  inspection.  The  accident 
occurred  by  reason  of  the  breaking  of  a  piston  rod  within 
a  cylinder.  The  judgment  sustained  in  that  action  was 
based  upon  a  finding  of  the  jury,  in  substance,  that 
reasonable  care  required  those  in  charge  of  the  repairs 
and  inspection  to  remove  the  cylinder  heads  for  the  pur- 
pose of  examining  the  rods  inclosed  therein.  The  court 
was  requested  to  charge:  u  If  the  jury  find  that  the  ele- 
vator and  its  machinery  were  built  by  reputable  manu- 
facturers and  that  the  defendants  had  it  regularly 
inspected  by  experts  in  that  business,  and  promptly  exe- 
cuted the  repairs  and  changes  suggested  by  them,  they 
performed  their  duty  and  are  not  liable  for  any  injury 
caused  by  the  breaking  of  the  machinery. "  The  request 
25 
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was  refused.     The  court  at  the  General  Term  of  the 
Common  Pleas,  in  referring  to  such  request,  said:  "  How- 
ever correct  an  exposition  of  the  law  this  might  have 
been  had  the  plaintiff  been  a  servant  seeking  to  recover 
from  the  master  for  the  negligence  of  a  competent  fellow 
servant,  it  was  inapplicable  to  the  case  on  trial.     *    *    * 
A  personal  duty  cannot  be  delegated  to  another  so  as  to 
relieve  the  person  bound  to  perform  the  duty  from  liabil- 
ity for  its  non -performance    *    *    *.    The  defect,  /.  e., 
the  corrosion,  was  palpable  to  any  one  of  common  observa- 
tion and  intelligence  had  the  rods  been  examined  at  the 
place  where  it  existed,  and  it  was  properly  left  to  the  jury 
under  the  circumstances  to  determine  the  question  of 
prudence  and  care."    The  defendants  were  thus  held  for 
the  negligence  of  trained  inspectors  employed  by  them. 
The  decision  in  the  Stott  case  was  re-stated  and  approved 
by  this  court  in  Sciolaro  v.  Asch  {supra).     (See  Grif- 
hahnv.  Kreizer,  62  App.  Div.  413;  affd.,  171  N.  Y.  661.) 
la  Devlin  v.    Smith  (89   N.   Y.   470)   and  Young  v. 
Mason  Stable   Co.  (193  N.  Y.   188)   the  plaintiff  was 
in  each  case  an  employee  of  the  defendant,  and  it  was 
held  that  the  rules  applicable  to  actions  between  master 
and  servant  should  apply.      In  the  Devlin  case  the  plain- 
tiff was  injured  by  the  fall  of  a  scaffold  erected  by  a  com- 
petent scaffold  builder,  and  in  the  Young  case  the  plain- 
tiff was  injured  by  the  fall  of  a  freight  elevator,  and 
there  was  no  evidence  that  the  construction  relied  upon 
was  dangerous.     It  was  said  in  the  opinion  in  the  Young 
case  that  the  elevator  in  question  in  that  case  may  be 
regarded  as  an   accessory   to  the  general   work   of  the 
defendant's  establishment.     The  Stott  case  was  consid- 
ered in  the  opinion  in  the  Young  case  and  the  fact  that  the 
Stott  case  was  not  one  of  a  servant  seeking  to  recover 
of  a  master  is  noted.     These  cases  upon  the  facts  peculiar 
to  each  should  not  be  held  to  prevent  the  enforcement  of 
the  rule  adopted  in  the  Stott  case  and  frequently  approved 
in  this  court. 
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The  duty  of  the  defendant  was  to  employ  persons  of 
reasonable  skill  and  experience  to  inspect  its  elevator,  and 
it  was  responsible  for  the  negligence  of  such  inspectors  in 
performing  their  work. 

We  think  in  view  of  the  unusual  character  of  the  sup- 
porting straps  and  the  manifest  multiplication  of  strain 
upon  the  inner  angles  thereof  that  it  was  a  question  of 
fact  whether  the  inspectors  employed  by  the  defendant 
were  negligent  in  the  performance  of  their  duty,  which 
question  of  fact  was  properly  left  to  the  jury. 

The  judgment  of  the  Appellate  Division  should  be 
reversed  and  that  of  the  Trial  Term  affirmed,  with  costs 
in  this  court  and  in  the  Appellate  Division. 

Hiscock,  Cuddeback,  Hogan,  Cardozo  and  Seabury, 
JJ.,  concur;  Willard  Bartlett,  Ch.  J.,  absent. 

Judgment  accordingly. 


Charles  Brock,  Eespondent,  v.  Ruel  W.  Poor  and 
Walter  H.  Bennett,  Individually  and  as  Trustees 
under  an  Agreement  Dated  November  29,  1904. 
Thomas  W.  Stephens  and  The  Anthony  and  Scovtll 
Company,  Appellants. 

Pleading-  —  misjoinder  —  corporation  —  action  in  behalf  of 
stockholders  improperly  joined  with  action  in  behalf  of  corpora- 
tion— corporation  proper  party  to  assert  right  to  recover  misap- 
propriated corporate  assets  — when  corporate  inactivity  no  basis 
for  individual  action  by  stockholder  to  redress  wrong. 

1.  In  consideration  of  the  query  whether  inconsistent  causes  of 
action  have  been  joined  in  a  complaint  it  need  not  appear  that  such 
causes  of  action  have  been  completely  or  perfectly  alleged. 

2.  The  allegation  of  a  cause  of  action  in  behalf  of  former  stock- 
holders of  a  corporation  to  have  releases  set  aside  and  their  stock 
in  a  corporation  restored  to  them  is  entirely  independent  of  and 
cannot  be  united  with  a  cause  of  action  in  behalf  of  the  corpora- 
tion to  recover  in  its  behalf  and  for  its  benefit  property  of  which  it 
has  been  unjustly  and  fraudulently  deprived. 
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3.  Corporate  existence  is  not  lost  through  mere  corporate  inac- 
tion or  transfer  of  property.  Unless  a  corporation  has  suffered 
such  a  complete  dissolution  that  it  must  be  regarded  as  no  longer 
capable  of  holding  or  administering  its  property  even  for  the  pur- 
pose of  corporate  liquidation,  and  that  it  must  beheld  that  perforce 
of  dissolution  and  loss  of  corporate  existence  and  capacity  its  prop- 
erty and  rights  have  passed  to  its  stockholders  as  ultimate  owners, 
the  corporation  is  the  proper  party  to  assert  the  right  to  recover 
misappropriated  corporate  assets. 

4.  The  ordinary  rule  is  that  fraud  of  the  officers  or  managers 
of  a  corporation  whereby  its  assets  are  misappropriated  must  be 
redressed  by  an  action  brought  by  the  corporation  to  whom  the 
assets  belonged  or  by  a  stockholder  derivatively  in  behalf  of  the 
corporation.  The  facts  alleged  in  this  action  of  corporate  inactivity 
do  not  make  a  basis  for  an  exemption  therefroin,  so  that  plaintiff 
may  maintain  an  individual  action  in  his  own  right  to  redress  this 
alleged  wrongdoing  as  he  is  attempting  to  do,  and  thus  avoid  the 
accusation  of  having  misjoined  with  his  individual  cause  of  action 
one  in  favor  of  the  corporation. 

5.  This  action  was  brought  by  the  plaintiff  as  a  former  stock- 
holder in  the  defendant  company  in  behalf  of  himself  and  other 
former  stockholders,  and  also  in  behalf  of  present  stockholders  of 
the  company  to  obtain  relief  from  the  alleged  wrongful  acts  of  the 
individual  defendants  whereby  they  had  misappropriated  to  their 
own  use  property  belonging  to  the  corporation  and  deceived  and 
injured  the  plaintiff  and  others  similarly  situated.  On  examination 
of  the  complaint,  held,  that  certain  of  its  allegations  should  be  con- 
strued as  attempting  to  set  forth  a  direct  individual  cause  of  action 
in  favor  of  plaintiff,  and  that  the  complaint  also  sets  out  what  is 
properly  a  cause  of  action  in  favor  of  the  corporation,  hence  a 
demurrer  on  the  ground  that  the  complaint  attempts  to  set  out  two 
causes  of  action  which  can  not  be  joined  must  be  sustained. 
(Witherbee  v.  Bowles,  201  N.  Y.  427,  433;  Anthony  v.  American  Glu- 
cose Co.,  146  N.  Y.  407,  and  Bosworth  v.  Allen,  168  N.  Y.  157, 
distinguished.) 

Brock  v.  Poor,  167  App.  Div.  784,  798,  800,  reversed. 

(Argued  October  5.  1915;  decided  December  14,  1915.) 

Appeal  by  each  defendant  separately,  by  permission, 
from  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  May  7, 
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1915,  which  reversed  an  order  of  Special  Term  sustaining 
a  demurrer  to  the  amended  complaint  and  overruled  said 
demurrer. 

The  following  questions  were  certified  on  each  appeal: 

*'l.  Is  there  a  misjoinder  of  causes  of  action  in  the 
complaint  ? 

"  2.  Does  the  complaint  state  facts  sufficient  to  consti- 
tute a  cause  of  action  ? " 

The  nature  of  the  action  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion,  where,  although  separate 
appeals  have  been  taken  by  each  defendant,  the  questions 
presented  are  considered  as  if  arising  on  appeal  by  all  the 
defendants  from  one  order. 

Nathan  L.  Miller ;  Thomas  D.  Adams  and  Charles  A. 
Brodek  for  appellants.  The  corporation,  The  Anthony 
and  Scovill  Company,  is  an  existing  legal  entity ,  and  any 
injury  to  it  must  be  redressed  in  an  action  by  it  or  in  its 
behalf.  (Flynn  v.  Brooklyn  City  R.  B.  Co.,  158  N.  Y. 
493;  Niles  v.  N.  Y.  C  &  H.  R.  B.  B.  Co.,  176  N.  Y. 
119;  Kavanaugh  v.  Commontvealth  Trust  Co.,  181  N.  Y. 
121;  People  v.  Ballard,  134  N.  Y.  269;  Brooklyn  Steam 
Transit  Co.  v.  City  of  Brooklyn,  78  N.  Y.  524;  Kincaid 
v.  Dwinelle,  59  N.  Y.  548;  Bradt  v.  Benedict,  17  N.  Y. 
93;  Geneva  Mineral  Spring  Co.  v.  Coursey,  45  App.  Div. 
268;  Hitch  v.  Hawley,  132  N.  Y.  212;  Verplanck  v.  Mer- 
cantile Ins.  Co.,  1  Edw.  Ch.  84.)  Two  causes  of  action 
are  improperly  joined.  {Oreen  v.  Davies,  182  N.  Y.  499; 
(J Connor  v.  Virginia  P.  &  P.  Co.,  184  N.  Y.  46;  Brinck- 
erhoff  v.  Brown,  6  Johns.  Ch.  139;  Loos  v.  Wilkinson, 
HON.  Y.  195;  Buffalo  L.  T.  &  S.  D.  Co.  v.  Medina 
Gas  &  El.  L.  Co.,  162  N.  Y.  67;  Saranac  &  Lake 
Placid  R.  R.  Co.  v.  Arnold,  167  N.  Y.  368;  General 
Rubber  Co.  v.  Benedict,  215  N.  Y.  18.)  The  plaintiff 
cannot  join  a  cause  of  action  to  recover  his  stock  with  one 
which  he  could  only  maintain  if  a  stockholder,  e.  g.,  a 
derivative  action  on  behalf  of  the  corporation.     (Story's 
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Eq.  Pleading,  §§  271,  272;  Daniel's  Ch.  PL  &  Pr.  [6th 
Am.  ed.]  339;  Oroh  v.  Flammer,  100  App.  Div.  305.) 

Burt  D.  Whedon  for  respondent.  There  is  not  a 
misjoinder  of  causes  of  action  in  the  complaint.  (Bosworth 
v.  Allen,  168  N.  Y.  157.) 

Hiscock,  J.  This  action  was  brought  by  the  plaintiff 
as  a  former  stockholder  in  the  defendant  The  Anthony 
&  Scovill  Company  in  behalf  of  himself  and  other  former 
stockholders  and  also  in  behalf  of  present  stockholders 
of  said  company  to  obtain  relief  from  the  alleged  wrong- 
ful acts  of  the  individual  defendants  whereby  they  had 
misappropriated  to  their  own  use  property  belonging  to 
said  corporation  and  deceived  and  injured  the  plain- 
tiff and  others  similarly  situated.  The  complaint  was 
demurred  to  as  attempting  to  set  forth  two  causes  of 
action  which  could  not  be  joined,  one  in  favor  of  the 
plaintiff  in  his  own  right  and  another  derivative  one  in 
favor  of  the  xx>rporation,  and  also  as  failing  sufficiently 
to  allege  any  cause  of  action.  The  attack  on  the  first 
ground,  misjoinder  of  causes  of  action,  has  been  regarded 
and  treated  as  the  more  important  both  by  the  Appellate 
Division  and  by  counsel,  and  attention  will  be  largely 
directed  to  it.  Its  consideration  will  require  an  examina- 
tion of  the  complaint,  which,  notwithstanding  any  sum- 
mary that  can  be  made,  will  necessarily  be  somewhat 
lengthy.  This  consideration  will  be  largely  devoted  to 
the  claims  of  the  individual  defendants,  for  there  is  no 
doubt  that  if  their  demurrers  are  good  that  of  the 
corporation  is  well  made. 

It  is  alleged  that  plaintiff  was  the  owner  of  314  shares 
out  of  a  total  of  25,000  shares  of  the  capital  stock  of  the 
Arithony  &  Scovill  Company.  Said  company  having 
become  involved  in  financial  difficulties  an  agreement 
was  made  whereby  the  defendants  Poor  and  Bennett,  and 
one  other  who  has  dropped  out  of  consideration  in  the^ 
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case  who  had  been  previously  appointed  a  committee  rep- 
resenting creditors,  were  appointed  voting  trustees  upon 
such  stock  as  might  be  deposited  with  them  and  also 
were  given  the  power  to  sell  the  said  stock.  Plaintiff 
and  the  owners  of  about  85  per  cent  of  the  capital 
stock  of  said  corporation  and  including  the  corpora- 
tion itself  as  the  owner  of  1,240  shares  of  its  own 
stock,  deposited  their  stock  with  said  defendants  under 
said  agreement.  Some  considerable  time  thereafter  said 
defendants  and  the  said  defendant  Stephens,  who  had 
been  elected  president  of  the  corporation,  being  in  con- 
trol thereof  "  conspired  together  to  defraud  the  said 
Anthony  &  Scovill  Company  and  its  stockholders, 
including  those  who  had  transferred  their  stock  under 
the  said  trust  agreement,''  and  pursuant  to  said  conspir- 
acy and  by  steps  which  it  is  unnecessary  to  recapitulate 
at  length  diverted  to  themselves  a  valuable  contract  and 
several  thousand  shares  of  stock  belonging  to  a^d  held  by 
the  said  Anthony  &  Scovill  corporation  in  another  com- 
pany and  which  assets  were  worth  several  hundred 
thousand  dollars;  caused  to  be  organized  another  corpo- 
ration known  as  the  Ansco  Company  and  caused  a  reso- 
lution to  be  adopted  at  a  meeting  of  the  stockholders  of 
the  Anthony  &  Scovill  Company  "  authorizing  the  volun- 
tary sale  of  all  the  property,  rights,  privileges  and  fran- 
chises of  said  Anthony  &  Scovill  Company  to  the  said 
Ansco  Company,"  and  thereafter  transferred  all  of  the 
assets  of  the  former  corporation  to  the  latter  corporation 
except  said  contract  and  said  shares  of  stock  hereinbefore 
mentioned  and  the  1,240  shares  of  stock  of  the  Anthony  & 
Scovill  Company  which  had  been  deposited  with  them  as 
voting  trustees  as  aforesaid,  and  which  uthey  fraudu- 
lently retained  in  their  own  possession; "  said  defendants 
caused  stock  of  the  new  company  to  be  issued  for  the 
property  of  the  old  company  so  transferred  to  it  as  afore- 
said and  which  stock  with  the  exception  of  that  received 
by  said  defendants  for  said  1,240  shares  of  stock  of  the 
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Anthony  &  Scovill  Company  and  for  said  property  herein, 
before  mentioned  as  fraudulently  retained  by  said  defend- 
ants was  distributed  amongst  the  stockholders  of  the 
Anthony  &  Scovill  Company  and  the  holders  of  trustees' 
certificates  for  such  stock  issued  as  above  stated,  includ- 
ing the  plaintiff. 

It  is  further  alleged  that  at  the  time  of  the  transfer  of 
its  assets  as  aforesaid  the  said  Anthony  &  Scovill  Com- 
pany ceased  to  do  business  and  has  transacted  none  since; 
that  all  of  its  stock  except  an  amount  not  exceeding  one 
percent  "is  now  held  by  or  under  the  control  of"  the 
said  individual  defendants;  that  it  has  no  indebtedness 
and  that  no  meeting  of  its  stockholders  or  directors  has 
been  held  since  said  transfer,  and  that  "  All  of  the  officers 
and  directors  of  the  Anthony  &  Scovill  Company  *  *  * 
are  under  the  control  of  the  said "  defendants;  that 
although  said  defendants  at  the  time  of  said  transfer 
represented  to  certain  stockholders  that  it  was  their  inten- 
tion to  procure  a  dissolution  of  said  company  after  the 
transfer  of  said  assets  they  "have  failed  and  neglected 
to  dissolve  said  company  and  have  kept  it  alive  for  the 
sole  purpose  of  protecting  themselves  from  any  action 
which  might  be  brought  against  them  for  the  fraud 
herein  alleged  by  maintaining  said  company  as  a  barrier 
between  themselves  and  its  stockholders;  "  that  through 
fraudulent  misrepresentation  plaintiff  wag  induced  to 
believe  that  certain  shares  of  stock  of  the  Ansco  Company 
being  offered  to  him  by  the  individual  defendants  as  a 
dividend  upon  or  substitute  for  his  stock  in  the  Anthony 
&  Scovill  Company  were  his  full  share  of  the  proceeds  of 
the  sale  of  said  assets  upon  reorganization  and  to  accept 
the  same;  that  he  was  without  any  knowledge  "  that 
any  of  the  assets  of  the  Anthony  &  Scovill  Company  had 
been  misappropriated  or  withheld"  by  said  individual 
defendants,  and  he  and  other  holders  of  receipts  for  stock 
deposited  with  said  trustees  "were  fraudulently  induced 
*    *    *    to  surrender  the  said  trustees'  receipts  and   all 
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right,  title  and  interest  in  and  to  their  stock  in  The 
Anthony  &  Scovill  Company,  and  to  execute  and  deliver 
to  said  Poor,  Bennett  and  Stephens  certain  receipts  and 
releases,  the  contents  of  which  plaintiff  is  not  able  to  give." 

Upon  these  allegations  and  others  which  because  of  a 
formal,  incidental  or  amplifying  nature  need  not  be  sum- 
marized, the  prayer  for  relief  is  made,  amongst  other 
things,  first,  that  the  defendants  Poor  and  Bennett  be 
compelled  to  transfer  and  deliver  to  the  plaintiff  and  other 
former  stockholders  of  the  Anthony  &  Scovill  Company 
the  stock  of  that  company  which  they  received  from  them 
as  trustees  under  the  agreement  hereinbefore  mentioned, 
and  tbat  they  be  compelled  to  deliver  up  for  cancellation 
the  releases  given  by  plaintiff  and  said  former  stock- 
holders at  the  time  the  latter  received  from  said  defend- 
ants the  stock  in  the  Ansco  Company;  second,  that  the 
individual  defendants  be  compelled  to  account  for  stock 
of  the  Ansco  Company  received  by  them  on  account  of 
the  contract  and  stock  formerly  belonging  to  the  Anthony 
&  Scovill  Company  and  the  capital  stock  of  said  com- 
pany deposited  with  them  under  the  voting  trust 
agreement  hereinbefore  referred  to  and  claimed  to  have 
been  misappropriated  by  them  in  violation  of  the  rights 
of  the  Anthony  &  Scovill  Company  and  for  dividends 
received  by  them  on  the  stock  of  the  Ansco  Company 
thus  delivered  to  them ;  third,  that  a  receiver  be  appointed 
to  receive  from  said  defendants  such  property  and  to 
divide  and  distribute  the  same  among  the  persons  who 
were  the  holders  of  the  capital  stock  of  the  Anthony  & 
Scovill  Company  or  of  trustees'  receipts  therefor. 

Interpreted  in  the  light  of  this  prayer  for  relief,  I 
think  it  clear  that  certain  allegations  of  the  complaint 
fairly  should  be  construed  as  attempting  to  set  forth  a 
direct  individual  cause  of  action  in  favor  of  plaintiff. 
These  allegations  are  the  ones  to  the  effect  that  plaintiff 
deposited  his  stock  in  the  Anthony  &  Scovill  Company  with 
the  defendants  Poor  and  Bennett  under  the  voting  trust  and 
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selling  agreement  and  that  subsequently  he  was  fraudu- 
lently induced  by  the  individual  defendants,  in  considera- 
tion of  the  delivery  of  a  certain  alleged  equivalent  for  said 
stock,  to  execute  releases  and  surrender  his  rights  to  the 
latter,  followed  by  the  prayer  that  said  latter  instruments 
be  set  aside  for  fraud,  and  that  his  stock  in  the  Anthony 
&  Scovill  Company  be  restored  to  him.  These  allega- 
tions are  the  substantial  and  familiar  ones  in  an  action 
brought  to  set  aside  a  transfer  of  property  induced  by 
fraud  and  to  secure  restoration  of  the  property  thus  trans- 
ferred. It  is  possible  that  the  statement  of  this  cause  of 
action  is  subject  to  certain  defects.  Plaintiff  has  received 
certain  property  on  account  Qf  stock  which  he  has  released 
and  surrendered  to  defendants  and  it  would  seem  to  be 
the  rule  that  if  he  desires  to  have  that  transaction  set 
aside  and  his  original  stock  restored  to  him  he  should 
either  have  tendered  back  what  he  had  received  before 
bringing  his  action  or  should  have  offered  in  his  com- 
plaint thus  to  restore  what  he  received  as  the  proceeds  of 
the  transaction  now  alleged  to  be  fraudulent.  (Heckscher 
v.  Edenborn,  203  N.  Y.  210,  220;  Vail  v.  Reynolds,  118 
N.  Y.  297,  302.)  It  is  not  necessary,  however,  for  the 
purposes  of  the  present  discussion  to  press  this  question 
to  a  final  decision  for  in  the  consideration  of  the  query 
whether  inconsistent  causes  of  action  have  been  joined 
in  the  complaint  it  need  not  appear  that  such  causes  of 
action  have  been  completely  or  perfectly  alleged.  (  Wither- 
bee  v.  Bowles,  201  N.  Y.  427,  433.) 

The  plaintiff,  however,  rejects  the  theory  that  the  alle- 
gations referred  to  were  intended  to  or  do  set  up  an  inde- 
pendent cause  of  action.  He  says,  "  The  complaint  does 
not  state,  nor  was  it  intended  therein  to  state,  a  deriva- 
tive action  by  a  former  stockholder  of  the  Anthony  & 
Scovill  Company  in  the  right  of  said  company.  The 
demand  by  plaintiff  for  the  return  of  his  stock  and  the 
cancellation  of  the  release  given  by  him  is  a  mere  incident 
to,  and  part  of,  the  main  cause  of  action,"  and  which  is 
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asserted  by  him  to  be  an  individual  cause  of  action  in 
his  favor.  Therefore,  I  next  pass  to  the  consideration  of 
the  vigorously  debated  question  whether  the  other  alle- 
gations of  the  complaint  do  set  forth  a  derivative  cause 
of  action  in  behalf  of  the  Anthony  &  Scovill  Company 
which  is  distinct  from  and  cannot  be  joined  with  a  cause 
of  action  for  the  cancellation  of  releases  and  restoration 
of  plaintiff's  stock.  It  seems  to  me  very  clear  that  they 
do  thus  set  forth  what  under  ordinary  circumstances 
would  be  a  cause  of  action  in  favor  of  said  corporation. 

These  allegations,  as  has  already  been  pointed  out,  are 
to  the  effect  that  the  individual  defendants  fraudulently 
have  taken  away  from  the  Anthony  &  Scovill  Company, 
which  they  controlled,  and  have  misappropriated  to  their 
individual  ownership  and  use,  a  large  amount  of  cor- 
porate assets.  They  are  full  and  complete  in  their  asser- 
tion of  an  assault  by  the  individual  defendants  upon  the 
rights  of  the  corporation.  They  form  the  bulk  of  the 
pleading.  They  set  forth  the  foundation  of  all  the  com- 
plaints against  the  defendants  —  that  they  are  misap- 
propriating corporate  property.  They  are  too  extensive, 
complete  and  important  to  l>e  overlooked,  and  their 
natural  character  and  scope  cannot  bo  disregarded  in  the 
belief  that  they  are  the  confused  and  inadvertent  expres- 
sions of  an  unskillful  pleader  who,  with  the  clear  intent 
of  setting  forth  an  individual  cause  of  action,  has  errone- 
ously included  some  allegations  appropriate  to  the  asser- 
tion of  a  different  cause  of  action,  as  was  the  case  in 
Witherbee  v.  Bowles  (supra). 

In  that  case  it  was  written  by  this  court,  as  it  cannot 
be  written  here,  in  answer  to  the  attempts  of  the  demur- 
rants to  turn  what  was  clearly  intended  as  an  individual 
cause  of  action  into  a  derivative  one  by  reference  to  cer- 
tain isolated  allegations:  "  These  clauses  are,  of  course, 
entirely  inappropriate.  *  *  *  I  do  not,  however, 
think  that  they  are  of  sufficient  extent  or  gravity  to  over- 
turn the  other  features    *    *    *    in  determining  the 
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character  of  the  action.  *  *  *  They  are  to  be  attrib- 
uted to  the  ignorance  or  carelessness  of  the  pleader  who 
did  not  exercise  wisdom  enough  to  stop  when  he  had 
framed  appropriate  and  necessary  allegations  for  the 
cause  of  action  which  he  was  really  trying  to  enforce." 

Such  being  the  character  of  these  allegations,  the  rule 
is  so  well  settled  as  to  require  no  citation  of  authorities 
that  under ,any  ordinary  circumstances  the  fraud  of  the 
officers  or  managers  of  a  corporation  whereby  its  assets 
are  misappropriated  must  be  redressed  by  an  action 
brought  by  the  corporation  to  whom  the  assets  belonged 
or  by  a  stockholder  derivatively  in  behalf  of  the  corpora- 
tion. Assuming  for  the  moment  that  the  complaint 
alleges  a  case  of  misappropriation  of  corporate  assets  by 
officers  of  the  corporation  which  is  governed  by  ordinary 
rules  and  which,  therefore,  must  be  redressed  through  an 
action  by  or  in  behalf  of  the  corporation,  it  seems  clear 
that  there  is  a  misjoinder  of  causes  of  action.  Under 
these  circumstances  the  allegation  of  a  cause  of  action  in 
behalf  of  plaintiff  and  other  former  stockholders  of  the 
Anthony  &  Scovill  Company  to  have  releases  set  aside 
and  their  stock  in  said  corporation  restored  to  them  would 
be  entirely  independent  of  and  disconnected  from  a  cause 
of  action  in  behalf  of  the  Anthony  &  Scovill  Company  to 
recover  in  its  behalf  and  for  its  benefit  property  of  which 
it  has  been  unjustly  and  fraudulently  deprived  by  the 
individual  defendants. 

It  may  be  that  if  the  individual  defendants  as  part  of 
a  connected  scheme  to  plunder  a  corporation  and  protect 
themselves  from  prosecution  had  fraudulently  misappro- 
priated the  property  of  the  corporation  and  fraudulently 
procured  a  stockholder  to  transfer  his  stock  so  as  to 
deprive  him  of  the  status  from  which  he  could  bring  an 
action  in  behalf  of  the  corporation  to  recover  the  mis- 
appropriated property,  an  action  could  have  been  brought 
by  such  former  stockholder  in  behalf  of  the  corporation 
and  asking  as  preliminary  and  incidental  thereto  that 
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the  transfer  of  his  stock  be  set  aside  so  as  to  restore  him 
to  the  position  wheref  rom  he  could  bring  the  action. 

It  seems  to  have  been  fairly  held  by  the  First  Appel- 
late Division  on  facts  very  analogous  to  those  alleged  here 
that  a  plaintiff  could  not  include  in  one  complaint  the 
attempt  to  procure  a  cancellation  of  a  transfer  of  cor- 
porate stock  fraudulently  procured  and  an  attempt  to 
make  the  defendant  who  had  brought  about  such  fraud- 
ulent transfer  account  for  the  profits  which  he  had 
realized  on  said  stock  through  mismanagement  of  the 
corporation.     (Oroh  v.  Flammer,  100  App.  Div.  305.) 

But  it  is  not  necessary  for  us  in  the  present  discus- 
sion to  adopt  such  view  or  determine  this  question  for  it 
would  involve  a  theory  of  this  action  which  is  the  exact 
opposite  of  that  maintained  by  plaintiff  and  which  is 
vigorously  rejected  by  him  at  all  points.  He  insists,  not 
that  he  is  attempting  to  be  restored  to  the  ownership  of 
his  stock  in  order  to  maintain  a  derivative  action  against 
the  defendants,  but  he  insists  that  he  is  entitled  to  main- 
tain an  individual  action  in  his  own  right  against  the 
defendants  because  of  their  alleged  misappropriation  of 
corporate  property,  and  that  his  attempt  to  secure  pos- 
session of  his  former  stock  in  the  Anthony  &  Scovill 
Company  is  an  incident  to  that  individual  cause  of  action. 
Notwithstanding  suggestions  which  now  seem  to  be  made 
to  the  contrary  in  our  discussion  of  this  appeal,  I  fail  to 
find  the  slightest  assertion  by  counsel  for  the  plaintiff 
that  he  can  unite  in  this  complaint  an  individual  cause  of 
action  to  recover  his  stock  from  defendants  and  a  cause 
of  action  in  behalf  of  the  corporation  to  recover  its  assets 
wrongfully  withheld  by  said  defendants. 

It  thus  being  the  general  rule  that  a  cause  of  action 
for  relief  against  the  fraudulent  acts  of  officers  of  a  cor- 
poration resulting  in  misappropriation  of  its  assets  such 
as  is  alleged  in  the  present  complaint  is  one  which  must 
be  asserted  by  the  corporation  or  derivatively  in  its  behalf 
by  a  stockholder,  we  come  to  the  question  whether  the 
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facts  alleged  in  this  action  make  a  basis  for  an  exemp- 
tion from  this  rule  so  that  plaintiff  may  maintain  an  indi- 
vidual action  in  his  own  right  to  redress  this  alleged 
wrongdoing  as  he  is  attempting  to  do,  and  thus  avoid 
the  accusation  of  having  misjoined  with  his  individual 
cause  of  action  one  in  favor  of  the  corporation.  In  the 
attempt  to  establish  such  right  some  arguments  are 
made  which  either  are  not  supported  by  the  facts  as 
alleged  or  which  do  not  meet  the  question. 

It  is  said  that  the  stockholders  and  officers  of  the 
Anthony  &  Scovill  Company  authorized  the  sale  of  its 
assets  and  the  distribution  of  the  proceeds  thereof 
amongst  its  stockholders,  and  in  effect  "has  declared  a 
dividend  of  these  proceeds,  and  the  stockholders  and  not 
the  corporation  are  now  the  equitable  owners  of  the 
same."  This  argument  might  be  applicable  to  a  claim 
for  distribution  of  the  stock  of  the  Ansco  Company  which 
was  issued  to  the  officers  of  the  Anthony  &  Scovill  Com- 
pany for  the  purpose  of  being  distributed  amongst  the 
stockholders  within  the  doctrine  of  Anthony  v.  Ameri- 
can Glucose  Co.  (146  N.  Y.  407),  but  it  is  not  appli- 
cable to  an  action  seeking  relief  against  the  alleged 
fraudulent  acts  of  the  individual  defendants  whereby 
they  withhold  for  their  own  use  and  benefit  certain 
assets  of  the  corporation  and  do  not  transfer  them  to 
the  corporation,  and  do  not  receive  stock  in  return 
therefor  to  be  distributed  amongst  the  stockholders. 

Much  is  also  said  to  the  effect  that  the  individual 
defendants  were  trustees  and  that  trustees  will  not  be 
allowed  to  make  a  secret  profit,  as  will  be  the  case  if  these 
defendants  are  allowed  to  misappropriate  and  retain  for 
their  own  benefit  assets  which  belong  to  the  corporation. 
Of  course  this  is  true,  but  the  question  still  remains  unan- 
swered by  this  theory  whether  the  remedy  for  misappro- 
priation of  corporate  assets  is  to  be  sought  by  or  in  behalf 
of  the  corporation  which  has  been  injured  or  by  one  who 
was  or  is  a  stockholder  therein. 
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Passing  by  these  arguments  which  do  not  seem  to 
require  much  consideration,  there  remains  the  other  one 
which  presents  a  fair  subject  for  debate.  This  is  to  the 
effect  that  the  Anthony  &  Scovill  Company  as  a  corpora- 
tion had  so  passed  out  of  active  existence  and  had  become 
such  an  inanimate  shell  or  unsubstantial  fiction  that  it 
ought  to  be  disregarded,  and  one  who  had  been  or  was  a 
stockholder  therein  be  allowed  to  bring  an  action  in  his 
own  right  directly  against  the  individuals  who  had  mis 
appropriated  corporate  assets.  This,  as  it  seems  to  me,  is 
the  only  real  question  on  this  appeal,  and  it  requires  a 
careful  scrutiny  of  the  allegations  of  the  complaint  which 
make  for  and  against  an  answer  favorable  to  the  plaintiff 
and  by  which  it  is  to  be  decided. 

As  most  favorable  to  him  we  have  the  allegations  that 
all  of  the  stock  of  the  corporation  is  now  held  by  or  under 
the  control  of  the  individual  defendants  except  the  shares 
representing  not  more  than  one  per  cent  thereof;  that  all 
of  the  officers  and  directors  of  said  company  are  under 
the  control  of  said  defendants;  that  no  meeting  of  the 
stockholders  or  directors  has  been  held  since  the  transfer 
of  its  assets  to  the  Ansco  Company;  that  all  of  its  debts 
have  been  paid  and  all  of  its  assets  transferred  to  said 
Ansco  Company  except  the  ones  alleged  to  have  been  mis- 
appropriated by  the  defendants;  that  it  was  the  intention 
of  the  individual  defendants  to  procure  a  dissolution  of 
said  corporation  after  the  transfer  of  its  assets,  but  that 
they  "  have  failed  and  neglected  to  dissolve  said  company 
and  have  kept  it  alive  for  the  sole  purpose  of  protecting 
themselves  from  any  action  which  might  be  brought 
against  them  for  the  fraud  herein  alleged  by  maintaining 
said  company  as  a  barrier  between  said  company  and  its 
former  stockholders." 

As  against  or  qualifying  these  allegations  we  have  the 
ones,  or  the  plain  inferences  from  those  which  have  been 
quoted,  that  the  corporate  organization  and  existence  of 
the  corporation  has  been  maintained;  that  it  can  sue  and 
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be  sued;  that  none  of  its  capital  stock  has  been  surren- 
dered or  canceled  and  there  is  outstanding  stock  of  a  con- 
siderable amount  not  held  by  the  individual  defendants 
and  the  owners  of  which  are  not  parties  to  this  action 
unless  they  choose  to  become  so;  that  its  organization  of 
directors  and  officers  has  been  maintained,  and  that  the 
corporation  is  entitled  to  assets  of  the  value  of  several 
hundred  thousand  dollars,  which  have  been  fraudulently 
withdrawn  from  it  by  the  defendants. 

These  allegations  carry  their  arguments  on  their  face. 
Not  much  can  be  added  by  discussion  or  amplification. 
The  answer  suggests  itself  quickly  one  way  or  the  other 
to  the  question  whether  such  a  corporation  is  so  dead 
that  it  can  be  disregarded  in  the  consideration  of  prop- 
erty rights  which  naturally  and  logically  belong  to  it. 
Unless  it  has  suffered  such  a  complete  dissolution  that 
it  must  be  regarded  as  no  longer  capable  of  holding  or 
administering  its  property  even  for  the  purpose  of  cor- 
porate liquidation  and  that  it  must  be  held  that  perforce 
of  dissolution  and  loss  of  corporate  existence  and  capacity 
its  property  and  rights  have  passed  to  its  stockholders  as 
ultimate  owners,  then  the  corporation  was  the  one  to 
assert  tte  right  to  recover  misappropriated  corporate 
assets  instead  of  the  plaintiff  in  his  individual  and  inde- 
pendent right.  It  does  not  seem  to  me  that  a  corporation 
which  still  possesses  all  of  the  substantial  elements  of 
corporate  existence  and  organization  set  forth  in  the 
complaint  can  be  regarded  as  so  dissolved  and  weakened 
that  it  can  no  longer  grasp  and  hold  the  title  to  prop- 
erty which  concededly  on  plaintiff's  theory  belongs  to  it 
and  that  its  rights  thereto  by  some  rather  undefined 
process  of  devolution  have  passed  to  and  been  divided  up 
amongst  its  stockholders. 

Not  many  cases  have  been  cited  or  found  which  are 
thought  to  bear  very  directly  on  this  particular  question. 
But  in  addition  to  the  few  which  are  thus  directly  rele- 
vant, I  think  that  there  may  properly  be  cited  others  as 


J 


Brock  v.  Poor.  401 


1915.]  Opinion,  per  Hiscock,  J.  [216  N.  Y.] 


indicating  the  force  and  comprehensiveness  of  the  rule 
that  corporate  existence  is  not  lost  through  mere  corpo- 
rate inaction  or  transfer  of  property;  that  the  corpora- 
tion in  respect  of  corporate  property  and  rights  is  entirely 
distinct  from  the  stockholders  who  are  the  ultimate  or 
equitable  owners  of  its  assets;  that  even  complete  owner- 
ship of  capital  stock  does  not  operate  to  transfer  the  title 
to  corporate  property  and  that  ownership  of  capital  stock 
is  by  no  means  identical  with  or  equivalent  to  ownership 
of  corporate  property. 

The  fact  that  the  Anthony  &  Scovill  Company  is 
joined  as  a  defendant  necessarily  admits  the  fact  of  its 
organization  and  its  capacity  to  sue  and  be  sued.  (Dis- 
tilling dt  C.  F.  Co.  v.  People,  156  111.  448,  481.) 

The  dissolution  of  a  corporation  is  not  effected  by  a 
failure  to  elect  officers  or  by  a  sale  and  assignment  of  all 
of  its  corporate  property  or  by  a  cessation  of  all  corporate 
acts.  (State  v.  Mitchell,  104  Tenn.  336,  343,  344;  Reich- 
wold  v.  Commercial  Hotel  Co.,  106  HI.  439,  451,  452; 
Allen  v.  N.  J.  South.  R.  R.  Co.,  49  How.  Pr.  14,  17.) 

It  would  be  the  right  of  the  state  to  take  advantage  of 
these  facts  as  a  reason  for  dissolving  and  winding  it  up. 
(Cook  on  Corporations,  page  1924  and  cases  cited.) 

A  corporation  by  virtue  of  proceedings  against  it,  or  by 
reason  of  its  pecuniary  condition,  may  cease  to  exist  for 
all  practical  purposes  for  which  it  was  created  or  for 
which  a  corporation  may  exist,  but  it  cannot  be  held  to  be 
actually  dissolved  till  so  adjudged  and  determined  either 
by  judicial  sentence  or  the  sovereign  power.  (Kincaid 
v.  Dwindle,  59  N.  Y.  548,  553;  Brooklyn  Steam  Transit 
Co.  v.  City  of  Brooklyn,  78  N.  Y.  524,  529.) 

"  In  order  to  justify  the  inference  that  a  corporation 
has  surrendered  its  franchises,  it  is  not  sufficient  that  it 
has  become  utterly  insolvent,  or  even  that  every  vestige 
of  its  property  has  been  sold  by  a  sheriff;  but  it  must  also 
have  lost  all  power  to  continue  or  i  to  resume  its  busi- 
ness/ "  (Bradt  v.  Benedict,  17  N.  Y.  93,  97.) 
26 
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One  who  by  purchase  or  otherwise  becomes  the  owner 
of  all  the  capital  stock  of  a  private  corporation,  does  not 
thereby  become  the  legal  owner  of  its  property  but  title 
to  the  latter  is  vested  in  the  corporate  entity.  {Button  v. 
Hoffman,  61  Wis.  20.) 

"  In  no  legal  sense  can  the  business  (or  in  an  equal 
sense  the  property)  of  a  corporation  be  said  to  be  that  of 
its  individual  stockholders.  It  is  true  that  they  have  an 
interest  in  the  business  carried  on,  and  an  influence  in 
controlling  its  conduct;  but  they  have  created  a  legal 
entity  *  *  *  and  that  entity  is  alone  responsible  to 
persons  dealing  with  it  for  the  conduct  of  such  business. " 
[People  v.  Am.  Bell  Telephone  Co.,  117  N.  Y.  241,  255.) 

In  Conley  v.  Mathieson  Alkali  Works  (190  U.  S.  406, 
409)  the  question  was  whether  a  corporation  was  doing  busi- 
ness in  a  given  state  because  it  had  caused  to  be  organized 
a  new  corporation  which  was  doing  business  there  and  the 
entire  stock  of  which  new  company  was  transferred  to 
and  held  by  the  defendant.  Upon  this  subject  the  mas- 
ter to  whom  the  question  was  referred  found:  "  The  fact 
that  it  held  the  entire  capital  stock  of  the  Castner  Elec- 
trolytic Alkali  Company  and  that  the  operations  of  that 
company  were  carried  on  under  the  same  management 
as  before  December  31,  1900,  is  not  material.  The  new 
corporation  was  a  separate  legal  entity,  and  whatever  may 
have  been  the  motives  leading  to  its  creation  it  can  only 
be  regarded  as  such  for  the  purpose  of  legal  proceedings. 
It  was  that  corporation  alone  which  transacted  any  busi- 
ness in  this  state,  notwithstanding  it  may  have  been  for 
all  practical  purposes  merely  the  instrument  of  the  defend- 
ant corporation.  '*'  Upon  exceptions  the  master's  report 
and  conclusions  were  affirmed.     (See  205  U.  S.  392.) 

Watson  v.  Bonfils  (116  Fed.  Rep.  157)  involved  a  con- 
troversy between  creditors  of  a  bank  and  of  two  realty 
corporations  which  it  had  caused  to  be  organized.  It 
appeared  that  the  bank  had  caused  these  latter  corpora- 
tions to  be  organized  for  the  purpose  of  handling  its  real 
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estate,  had  placed  in  them  the  title  to  the  latter  and  was 
practically  the  sole  creditor  of  and  stockholder  in  the  cor- 
porations, and  it  was  held  that  this  arrangement  under 
all  of  the  circumstances  was  a  fraud  upon  the  creditors 
of  the  bank.  In  overruling  the  claim  that  the  title  to  this 
real  estate  was  held  in  trust  for  the  bank  and  passed 
under  its  assignment  for  the  benefit  of  creditors,  Judge 
Sanborn  wrote:  "Nor  could  the  bank  disregard  or 
ignore  the  existence  of  these  realty  corporations  and  con- 
vey their  title  to  this  land.  It  is  one  thing  to  create  a 
corporation,  and  another  to  dissolve  it.  It  is  one  thing 
to  vest  title  to  property  in  a  corporation.  It  is  another  to 
divest  it.  Any  one  may  deed  land  to  a  corporation,  but 
no  one  but  the  corporation  can  reconvey  it.  At  the  time 
this  assignment  was  made  the  title  to  these  lots  was  in 
the  realty  corporations.  *  *  *  The  corporations  which 
held  it  were  existing  entities  as  distinct  and  separate 
from  their  stockholders  and  creditors  as  is  one  individual 
from  another." 

In  Jackson  v.  Hooker  (76  N.  J.  Eq.  592)  it  appeared 
that  two  individuals  had  purchased  all  of  the  stock  of  a 
business  corporation  under  an  agreement  that  they  should 
be  partners  having  equal  voice  and  equal  control  in  the 
management  and  business  of  the  company;  that  the  cor- 
poration should  be  treated  as  a  mere  agency  in  carrying 
out  the  copartnership  agreement;  that  the  directors  other 
than  the  two  parties  should  be  mere  nominal  directors 
and  that  corporate  forms  should  be  ignored  and  the 
business  prosecuted  and  treated  as  a  partnership  business. 
A  disagreement  having  arisen  amongst  them  an  action 
was  brought  to  have  the  corporate  property  administered 
as  upon  a  dissolution  of  a  copartnership.  The  court, 
however,  refused  to  do  this,  holding  that  no  matter  what 
the  agreement  and  actual  course  of  conduct  between  the 
parties  might  be  held  to  be  the  corporation  itself  was  an 
entity  wholly  separate  and  distinct  from  the  individuals 
who  composed  and  controlled  it. 


404  Brock  r.  Poor. 


[216  N.  Y.]  Opinion,  per  Hiscock,  J.  [Dec, 


In  Einstein  v.  Rosenfeld  (38  N.  J.  Eq.  309),  where 
quite  similar  facts  appeared,  it  was  written:  "  It  is  urged, 
however,  that  in  this  case  the  corporation  was  but  a  mere 
form  which  the  partners  gave  to  what  was  in  fact  only  a 
copartnership  and  that  this  court  is,  therefore,  at  liberty 
to  treat  and  deal  with  it  as  a  copartnership.  The  bill 
alleges  that  the  corporation  is  a  quasi  partnership.  It 
appears  by  the  answer  that  a  partnership  was  first  agreed 
upon  between  the  parties  and  it  was  afterwards  agreed 
between  them  to  form  a  corporation  instead.  It  is  entirely 
clear  that  the  court  in  dealing  with  the  subject  must 
treat  the  company  as  a  corporation,  and  it  cannot,  in 
order  to  acquire  jurisdiction  over  it  to  dissolve  it,  disre- 
gard and  ignore  its  form  and  character." 

In  Boston  Glass  Manufactory  v.  Langdon  (24  Pick.  49) 
it  was  held  that  although  a  corporation  might  forfeit  its 
charter  by  the  abuse  or  misuser  of  its  powers  and  fran- 
chises, yet  that  this  can  only  take  effect  upon  the  judgment 
of  a  competent  tribunal  and  that  the  insolvency  of  a  manu- 
facturing company  and  the  assignment  of  all  of  its  prop- 
erty to  trustees  for  the  payment  of  its  debts  and  the 
omission  for  several  years  to  choose  officers  or  hold 
meetings  did  not  operate  as  a  dissolution  of  the  corpora- 
tion so  that  it  could  not  be  sued  upon  a  note. 

In  Tilley  v.  Coykendall  (172  N.  Y.  587,  591)  the  plain- 
tiff had  recovered  a  judgment  against  a  towing  corpo- 
ration for  negligence.  The  towing  corporation  was 
owned  by  the  defendant,  who  was  really  conducting  its 
business,  the  corporation  having  been  entirely  neglected. 
The  plaintiff  brought  an  action  against  defendant  on  the 
judgment  alleging  that  the  corporation  had  ceased  to 
exist,  and  that  the  defendant  was  the  real  party.  A 
demurrer  to  the  complaint  was  sustained,  Judge  O'Brien 
there  saying:  u  Corporations  do  not  always  die  from 
neglect  to  hold  elections  or  to  keep  up  the  regular  succes- 
sion of  directors  and  officers.  It  generally  requires  the 
judgment  or  decree  of  a  competent  court  or  an  edict  of 
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the  legislature  or  sovereign  power  to  wholly  terminate  the 
legal  existence  of  a  corporation.  In  the  absence  of  one  or 
the  other  of  these  events  a  corporation,  however  it  may 
be  embarrassed  from  loss  of  its  property  or  deserted  by 
its  officers,  has  generally  life  enough  left  to  enable  it  to 
sue  or  be  sued." 

In  Thompson  v.  Stanley  (20  N.  Y.  Supp.  317)  claims 
substantially  similar  to  those  advanced  by  plaintiff  in  the 
case  at  bar  were  made,  but  it  was  held  that  the  fact  that 
a  corporation  had  done  no  business  for  some  years  and 
had  no  property  except  a  claim  against  defendant  for  the 
proceeds  of  the  corporation's  property  alleged  to  have 
been  misappropriated  by  the  defendant's  intestate,  did 
not  give  a  stockholder  the  right  to  disregard  the  cor- 
porate entity  and  maintain  an  action  on  his  own  behalf  to 
recover  directly  from  defendant  his  proportionate  share 
of  the  funds  alleged  to  have  been  misappropriated,  but 
that  the  right  to  maintain  such  an  action  still  rested  in 
the  corporation. 

Harton  v.  Johnston  (166  Ala.  317)  also  was  an  action 
quite  similar  to  the  present  one.  It  was  brought  to  have 
declared  and  enforced  a  resulting  or  constructive  trust  in 
one-half  of  the  capital  stock,  income  and  properties  of  a 
corporation  known  as  the  Empire  Eealty  Company.  The 
action  was  brought  by  the  complainant  as  a  stockholder 
of  the  Ensley  Eealty  Company,  and  the  complainant  was 
confronted  with  and  sought  to  avoid  the  general  rule 
which  confronts  the  plaintiff  in  this  case  that  a  stock- 
holder of  an  existent  corporation  cannot  enforce  indi- 
vidual benefits  that  may  or  will  accrue  to  him  by  virtue 
of  his  interest  in  the  corporation,  but  that  those  rights 
must  be  asserted  by  and  in  behalf  of  the  corporation 
itself.  As  a  reason  for  disregarding  this  rule  it  was 
urged  that  the  corporation  in  which  he  held  his  stock  had 
ceased  to  exist  as  such  because  it  had  sold  all  of  its  prop- 
erty to  another  corporation  which  had  assumed  its  debts 
and  had  not  thereafter  engaged  in  the  business  for  which 
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it  was  incorporated.  Said  purchasing  company  also 
gave  to  the  corporation  in  which  complainant  held  stock 
its  notes  for  a  large  amount.  It  was  held  under  these 
circumstances  that  the  corporation  had  not  become  dis- 
solved and  that  the  complaint  was  demurrable. 

The  case  of  Anthony  v.  American  Glucose  Company 
(146  N.  Y.  407)  does  not  sustain  plaintiff's  right  to  main- 
tain the  cause  of  action  which  has  been  discussed.  It  is 
true  that  various  expressions  are  used  by  Judge  Finch 
about  dissolved  and  dead  corporations  and  hollow  and 
empty  shells  which  express  the  views  which  it  is  thought 
we  should  hold  concerning  the  Anthony  &  Scovill  Com- 
pany, but  when  the  case  is  examined  it  is  found  I  think 
that  neither  these  expressions  nor  anything  else  in  the 
case  is  applicable  to  the  present  one. 

That  case  was  brought  against  the  defendant  to  compel 
the  delivery  by  it  of  certain  shares  of  its  stock  and  it  was 
insisted  by  it  that  the  action  should  have  been  brought 
against  some  one  else.  The  facts  which  appear  may  be 
very  briefly  summarized  as  showing  as  the  underlying 
theory  of  the  case  that  certain  corporations  and  the 
respective  stockholders  thereof  had  sold  their  assets  to 
the  defendant  under  an  agreement  that  it  would  pay 
therefor  by  issuing  its  stock  in  fixed  proportions  to  the 
stockholders  of  the  vendor  corporations  of  which  the 
plaintiff  was  one,  and  it  was  held  that  under  all  of  the 
circumstances  the  plaintiff  might  bring  her  action  directly 
against  the  defendant  instead  of  through  ©ne  of  the  sell- 
ing corporations  to  recover  the  share  of  stock  which  it 
was  thus  agreed  should  be  delivered  to  her.  As  has  been 
said,  that  case  might  possibly  be  an  authority  for  the 
right  of  plaintiff  to  maintain  directly  against  the  defend- 
ants an  action  to  compel  them  to  pay  over  and  account  to 
him  for  any  share  of  stock  in  the  Ansco  Company  which 
they  received  for  the  purpose  of  delivery  to  him  as  a 
former  stockholder  in  the  Anthony  &  Scovill  Company, 
but  in  my  opinion  it  utterly  fails  to  sustain  the  right  of 
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this  plaintiff  to  maintain  in  his  own  right  directly  against 
the  defendants  an  action  to  recover  his  share,  not  of  stock 
received  by  them  to  be  delivered  to  him,  but  of  property 
claimed  to  have  been  misappropriated  by  them  and  with- 
held from  the  original  Anthony  &  Scovill  Company. 

The  case  of  General  Rubber  Co.  v.  Benedict  (215  N.  Y. 
18),  which  is  referred  to  as  sustaining  plaintiff's  complaint, 
is  so  utterly  inapplicable  as  an  authority  that  it  is  unneces- 
sary to  consider  it  at  any  length.  That  was  simply  an 
action  at  law  by  the  corporation  itself  to  recover  damages 
resulting  from  a  breach  of  duty  on  the  part  of  defendant 
as  one  of  its  directors.  The  only  doubtful  question  was 
the  one  whether  the  defendant's  duty  to  plaintiff  carried 
such  an  obligation  to  endeavor  to  protect  it  against  cer- 
tain wrongful  and  injurious  acts  of  another  that  he  was 
guilty  of  a  breach  of  duty  wherefrom  flowed  liability  in 
damages. 

In  Bosiuorth  v.  Allen  (168  N.  Y.  157),  cited  as  an  import- 
ant authority,  the  action  was  brought  by  the  receiver 
of  a  corporation,  and  of  course  standing  directly  in  its 
place,  against  directors  to  make  them  account  for  wrong- 
ful acts  and  as  incident  to  such  relief  to  have  a  contract 
secured  by  them  set  aside  as  fraudulent.  There  is  nothing 
in  the  case  which  even  remotely  upholds  the  right  of  a 
stockholder  in  his  own  right  to  make  directors  account 
for  misappropriation  of  corporate  property. 

It  is  urged  that  even  though  it  be  the  fact  that  the 
Anthony  &  Scovill  corporation  is  still  existent  and,  there- 
fore, entitled  to  the  corporate  property  claimed  to  have 
been  misappropriated  by  the  individual  defendants,  the 
latter  are  estopped  from  raising  this  objection  to  the  com- 
plaint. I  fail  to  find  any  sound  basis  for  this  contention. 
The  supposed  basis  for  it  are  the  allegations  of  the  com- 
plaint that  at  the  time  of  the  transfer  of  the  assets  of 
the  Anthony  &  Scovill  Company  to  the  Ansco  Company, 
the  defendants  represented  to  "  certain  of  the  stockhold- 
ers "  of  the  former  company  that "  it  was  their  intention  to 
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procure  the  dissolution  "  of  it,  but  that  they  have  not 
procured  its  dissolution  and  "  have  kept  it  alive  for  the 
sole  purpose  of  protecting  themselves  from  any  action 
*  *  *  for  the  fraud  herein  alleged  by  maintaining 
said  company  as  a  barrier  between  themselves  and  its 
former  stockholders."  I  am  able  to  find  no  allegation 
any  where  that  this  plaintiff  has  ever  done  a  thing  in 
reliance  upon  any  promise  or  understanding  that  these 
defendants  would  attempt  to  procure  a  dissolution  of  the 
corporation  in  which  he  is  interested.  He  did  not  deposit 
his  stook  with  them  under  any  such  understanding  and 
he  did  not  for  any  such  reason  vote  for  any  transfer  of 
property  from  the  old  to  the  new  corporation  because  it 
is  specifically  alleged  that  such  transfer  was  authorized 
at  a  meeting  of  which  he  had  no  notice.  He  did  not 
accept  the  new  stock  or  sign  releases  on  any  promise  or 
understanding  that  the  old  company  had  been  or  would 
be  dissolved.  In  fact  the  complaint  significantly  avoids 
alleging  that  any  promise  ever  was  made  to  him  that  it 
would  be  dissolved.  That  is  not  his  grievance.  His  com- 
plaint is  that  these  defendants  are  retaining  property 
which  belongs  to  the  corporation.  Therefore,  there  is  no 
element  of  estoppel  which  springs  from  the  fact  that  the 
plaintiff  has  been  induced  by  a  promise  of  dissolution 
to  assume  some  position  which  will  be  rendered  less 
advantageous  if  the  dissolution  is  not  effected. 

The  only  other  idea  upon  which  this  theory  can  be 
predicated  is  the  one  that  the  defendants  are  refraining 
from  the  exercise  of  their  supposed  power  to  have  the 
corporation  dissolved  because  of  the  advantages  to  be 
gained  by  such  a  course  in  the  litigation  against  them. 
Therefore,  to  uphold  the  idea  of  estoppel  would  involve 
the  determination  that  the  dissolution  of  a  corporation 
may  be  accomplished  as  to  some  of  its  stockholders,  with 
other  stockholders  outstanding  and  not  parties,  by  estoppel 
and  because  the  court  or  a  litigant  may  think  that  it  will 
be  easier  for  a  stockholder  to  pursue  a  wrongdoing  officer 
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directly  rather  than  through  and  in  behalf  of  the  cor- 
poration which  the  latter  has  defrauded.  It  does  not 
seem  to  me  that  this  is  or  ought  to  be  the  law. 

In  my  opinion  no  difficulty  is  created  by  the  views  set 
forth  in  this  opinion  which  prevents  the  plaintiff  from 
securing  in  the  most  ample  measure  any  remedy  to  which 
he  is  entitled.  Nothing  has  been  said  which  bars  him 
from  any  right  which  he  may  have  to  seek  dissolution  of 
the  corporation  and  relief  through  the  Attorney -General. 
It  has  not  been  held,  but  we  have  expressly  refrained 
from  passing  on  the  proposition,  that  he  must  bring 
two  actions  to  get  the  relief  to  which  he  claims  to  be 
entitled.  The  only  fundamental  proposition  which  we 
have  decided  is  that  plaintiff's  insistence  that  a  stock- 
holder may  bring  an  action  directly  against  the  officers  of 
a  corporation  to  make  them  account  to  him  personally 
for  property  which  belongs  to  the  corporation  is  opposed 
to  the  law  of  this  state  as  settled  by  an  almost  endless 
line  of  authorities,  and  that  it  would  not  be  wise  to  create 
confusion  in  the  regulation  of  the  rights  of  stockholders 
and  corporations  by  now  breaking  down  the  rule  in  order 
to  meet  what  may  seem  to  be  the  exigencies  of  a  particu- 
lar case. 

Apparently  based  on  the  allegations  of  the  complaint 
concerning  the  transfer  of  the  property  of  the  Anthony  & 
Scovill  Company  to  the  Ansco  Company  and  the  intent 
of  the  defendants  to  procure  the  dissolution  of  the 
former,  the  suggestion  is  also  made  in  the  opinion  of  the 
Appellate  Division:  "  If  necessary  the  plaintiff  and  others 
similarly  situated  may  be  entitled  to  a  decree  requiring 
that  the  Anthony  Company  be  formally  dissolved." 

I  am  unable  to  adopt  this  conclusion  whatever  its  per- 
tinency might  be  to  the  decision  of  the  question  we  are 
discussing. 

It  is  not  and  cannot  be  claimed  that  the  transfer  of  its 
assets  operated  ipso  facto  as  a  dissolution  of  the  Anthony 
&  Scovill  Company.     If  it  be  assumed  that  such  transfer 


410  Brock  v.  Poor. 


[216  N.  Y.]         Dissenting  opinion,  per  Seabury,  J.  [Dec, 

might  furnish  the  basis  for  a  dissolution  this  could  not 
be  decreed  by  a  court  of  equity  through  its  inherent 
power,  but  should  be  decreed  in  proper  proceedings  under 
the  statutes.  (Denike  v.  N.  Y.  &  R.  L.  &  C.  Co.,  80 
N.  Y.  599,  605;  People  v.  Ballard,  134  N.  Y.  269,  294.) 
Furthermore,  I  think  that  it  could  not  be  reasonably 
held  that  so  serious  a  result  as  the  dissolution  of  a  corpo- 
ration should  be  decreed  as  a  mere  incident  to  relief  in  an 
action  to  make  some  of  its  directors  account  for  alleged 
wrongdoing,  and  that  is  the  only  theory  on  which  it 
could  be  decreed  here  for  no  claim  to  such  a  judgment  is 
appropriately  set  forth  in  the  pleading  and  if  one  had 
been  there  probably  would  have  resulted  the  statement  of 
still  another  supposed  cause  of  action. 

The  conclusions    reached  in  respect  of    the  question 
which  has  been  discussed  render  it  unnecessary  to  con 
sider  the  other  question,  whether  the  complaint  states  a 
cause  of  action. 

In  accordance  with  these  views  I  recommend  that  the 
order  of  the  Appellate  Division  on  each  appeal  be  reversed 
and  that  the  judgment  of  the  Special  Term  sustaining 
the  demurrer  to  the  complaint  be  affirmed,  with  one  bill 
of  costs  to  appellants  in  both  courts,  and  that  the  first 
question  certified  to  us  be  answered  in  the  affirmative 
and  that  the  second  one  be  not  answered. 

Seabury,  J.  (dissenting).  It  may  be  that  upon  the 
trial  the  plaintiff  could  not  prove  the  allegations  of  the 
complaint,  but  the  existence  of  the  demurrer  requires  us 
to  assume  the  truth  of  the  facts  alleged.  I  do  not  think 
it  is  seriously  contended  that  the  complaint  fails  to  state 
facts  sufficient  to  warrant  a  court  of  equity  in  granting 
relief  to  the  plaintiff.  The  chief  ground  of  attack  upon 
it  is  that  it  sets  forth  two  causes  of  action  which  cannot 
properly  be  joined  in  the  same  complaint.  In  support  of 
this  attack  it  is  argued  that  the  complaint  alleges  a  cause 
of  action  in  favor  of  the  plaintiff  and  also  a  cause  of  action 
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in  favor  of  the  Anthony  &  Scovill  Company.  The  com- 
plaint is  voluminous.  It  is  necessary  to  indicate  the  sub- 
stance of  its  allegations.  In  the  first  place  it  should  be 
noted  that  the  plaintiff  brings  the  action  in  his  own  behalf 
and  also  in  behalf  of  all  similarly  situated  former  stock- 
holders and  present  stockholders  of  the  Anthony  &  Scovill 
Company.  The  complaint  alleges  the  incorporation  of 
the  Anthony  &  Scovill  Company  under  the  laws  of 
the  state  of  New  York;  that  the  plaintiff  was  one  of  the 
stockholders  therein;  that  said  company  became  involved 
in  financial  difficulties;  that  a  creditor's  committee  was 
formed  to  relieve  this  situation,  and  the  defendants  and 
others  were  members  of  that  committee.  As  a  condition 
of  the  reissue  and  extension  of  certain  notes  of  the  com- 
pany the  defendants  demanded  that  a  majority  of  the 
stock  of  the  company  be  delivered  to  them  as  trustees  for 
the  purpose  of  giving  them  complete  control  of  the  com- 
pany. In  compliance  with  that  demand  a  large  majority 
of  the  stockholders,  including  the  plaintiff,  transferred, 
and  delivered  to  the  defendants,  as  trustees,  upwards  of 
&5%  of  the  said  stock  and  received  trustees'  receipts  in 
exchange  therefor.  Pursuant  to  the  agreement  under 
which  this  stock  was  transferred  to  the  defendants,  the 
latter  were  to  exercise  all  the  rights  of  owners  of  said 
stock  and  have  the  right  to  sell  the  same  and  apply  the 
proceeds  to  the  payment  of  the  debts  of  the  company. 
Among  the  assets  of  the  company  was  the  so-called 
Goodwin  contract  under  which  5,100  shares  of  the  stock 
of  the  Goodwin  Film  and  Camera  Company  had  been 
transferred  to  the  Anthony  &  Scovill  Company.  The 
defendants  as  committee  of  creditors  and  trustees  for  the 
stockholders  demanded  that  the  Goodwin  contract  be 
assigned  to  them  as  security  for  the  indebtedness  of  the 
company.  The  Goodwin  contract  had  become  a  very 
valuable  asset.  In  November,  1905,  the  defendants  were 
in  complete  control  of  the  Anthony  &  Scovill  Company 
and  all  of  its  property,  and  were  in  possession  of  85%  of 


4 1 2  Brock  v.  Poor. 


[216  N.  Y.]         Dissenting  opinion,  per  Sbabury,  J.  [Dec, 

the  stock  of  the  Anthony  &  Scovill  Company  which  they 
had  obtained  under  the  voting  trust  agreement.  Having 
thus  secured  control  of  the  rights  and  property  referred 
to,  the  complaint  alleges  that  the  defendants  conspired 
together  to  defraud  the  Anthony  &  Scovill  Company  and 
its  stockholders,  including  those  who  had  transferred 
their  stock  to  them  under  the  voting  trust  agreement. 
The  other  acts  of  the  defendants  are  alleged  to  have  been 
done  pursuant  to  this  unlawful  conspiracy.  Pursuant  to 
this  conspiracy  and  in  furtherance  thereof,  the  defend- 
ants caused  the  Anthony  &  Scovill  Company  to  return  to 
them  the  5,100  shares  of  stock  of  the  Goodwin  Film 
and  Camera  Company  and  to  cancel  said  Goodwin 
contract  with  said  company,  and  the  defendants  then 
entered  into  a  contract  with  the  owners  of  said  shares, 
whereby  the  said  5,100  shares  of  stock,  which  represented 
a  controlling  interest  in  said  Goodwin  Film  and  Camera 
Company,  were  delivered  to  them,  individually,  subject 
to  a  certain  trust  agreement  for  securing  certain  creditors 
of  said  Goodwin  Film  and  Camera  Company.  Under 
this  agreement,  the  subject-matter  of  which  was  the 
Goodwin  patent,  the  defendants  were  to  receive  51$  of 
the  proceeds  of  said  patent.  Pursuant  to  said  conspiracy 
the  defendants  caused  the  Ansco  Company  to  be  organ- 
ized, which  company  was  completely  under  the  control  of 
said  defendants,  and  caused  the  Anthony  &  Scovill  Com- 
pany to  transfer  to  said  Ansco  Company  all  of  its  prop-- 
erty,  rights,  privileges  and  franchises,  except  the  said 
Goodwin  contract  and  the  5,100  shares  of  stock  of  the 
Goodwin  Film  and  Camera  Company  and  1,240  shares 
of  the  common  stock  of  the  Anthony  &  Scovill  Company 
which  they  fraudulently  retained  in  their  possession. 
The  defendants  issued  in  return  for  the  property  of  the 
Anthony  &  Scovill  Company  so  transferred  to  the  Ansco 
Company  1,700  shares  of  the  common  stock  of  the  Ansco 
Company.  Said  stock  with  the  exception  of  49.60  shares 
thereof  was  distributed  by  the  defendants  among  the 
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stockholders  of  the  Anthony  &  Scovill  Company  and  the 
holders  of  the  trustees'  receipts.  The  complaint  is  replete 
with  allegations  showing  the  trust  and  confidence  reposed 
by  the  plaintiff  and  other  stockholders  in  the  defendants 
and  that  the  plaintiff  and  other  stockholders  were  fraudu- 
lently induced  by  defendants  to  surrender  to  them  the 
trustees'  receipts  and  all  right,  title  and  interest  that  they 
had  in  and  to  their  stock  in  the  Anthony  &  Scovill  Com- 
pany, and  to  execute  and  deliver  to  defendants  receipts 
and  releases.  The  defendants  at  the  time  of  the  transfer 
of  the  assets  of  the  Anthony  &  Scovill  Company  to  the 
Ansco  Company  agreed  to  procure  the  legal  dissolution 
of  the  Anthony  &  Scovill  Company  but  failed  and  neg- 
lected so  to  do  and  have  kept  said  corporation  "  alive  for 
the  sole  purpose  of  protecting  themselves  from  any  action 
which  might  be  brought  against  them  for  the  fraud 
herein  alleged  by  maintaining  said  company  as  a  barrier 
between  themselves  and  its  former  stockholders."  Pur- 
suant to  said  conspiracy  it  is  alleged  that  the  defendants 
upon  the  1,240  shares  of  common  stock  of  the  Anthony 
&  Scovill  Company  which  had  been  transferred  to  them 
obtained  49.60  shares  of  the  common  stock  of  the  Ansco 
Company  which  they  appropriated  to  their  own  use.  At 
the  time  of  the  transfer  of  the  property  of  the  Anthony  & 
Scovill  Company  to  the  Ansco  Company  all  of  the  indebt- 
edness of  the  Anthony  &  Scovill  Company  was  paid.  The 
defendants  retained  in  their  possession  the  Goodwin  con- 
tract and  the  5,100  shares  of  stock  of  the  Goodwin  Film  and 
Camera  Company  until  May,  1910,  when  they  sold  said 
stock  and  contract  to  the  Ansco  Company  in  return  for 
4,030  shares,  of  the  common  stock  of  that  company.  The 
Ansco  Company  has  paid  a  100$  dividend  on  its  common 
stock,  and  the  defendants  as  holders  of  said  4,030  shares 
received  $403,000  as  a  dividend  thereon  which  they  have 
appropriated  to  their  own  use.  As  holders  of  49.00 
shares  of  the  stock  of  the  Ansco  Company  which  they 
received  as  dividends  upon  the  1,240  shares  of  stock  of 
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the  Anthony  &  Scovill  Company,  the  defendants  received 
about  $25  000.  The  Anthony  &  Scovill  Company  has 
ceased  to  do  business  since  the  transfer  to  the  Ansco 
Company.  All  of  its  stock  is  under  the  control  of  the 
defendants  except  a  few  shares  representing  not  more  than 
\%  thereof.  That  company  has  now  no  indebtedness  of 
any  kind.  No  meetings  of  stockholders  or  directors  have 
been  held  and  no  election  of  officers  or  directors  has 
been  had  since  the  transfer  of  its  assets  to  the  Ansco 
Company,  and  since  the  transfer  to  the  Ansco  Company 
it  is  evident  that  the  defendants  have  treated  the  Anthony 
&  Scovill  Company  as  if  it  were  non-existent.  The  com- 
plaint demands  an  accounting  and  other  incidental  relief . 
From  these  allegations  of  this  complaint  it  is  evident  that 
the  acts  of  the  defendants  as  trustees  under  the  trust 
agreement  and  as  trustees  in  control  of  the  Anthony  & 
Scovill  Company  are  so  closely  connected  and  interwoven 
that  they  cannot  be  separated.  It  is  a  necessary  infer- 
ence from  the  allegations  of  the  complaint  that  these  acts 
were  all  a  part  of  a  common  scheme  to  defraud,  and  if 
the  defendants  can  only  be  called  to  account  in  two  sepa- 
rate actions  —  one  existing  in  favor  of  the  plaintiff  indi- 
vidually and  others  similarly  situated  and  the  other  exist- 
ing in  the  corporate  entity,  it  is  evident  that  complete 
and  effective  relief  cannot  be  granted  in  either  action. 
These  facts  reveal  the  history  of  the  formation  and  execu- 
tion of  a  conspiracy  by  the  defendants  to  deprive  the 
stockholders  of  the  Anthony  &  Scovill  Company  of  the 
rights  and  profits  arising  from  their  individual  ownership 
of  that  stock  and  to  loot  the  Anthony  &  Scovill  Company 
and  its  stockholders.  They  also  show  as  a  part  of  that 
conspiracy  that  the  defendants,  contrary  to  their  agree- 
ment, failed  to  cause  the  Anthony  &  Scovill  Company  to 
\ye  legally  dissolved.  The  question  is  presented  in  this 
case  whether  the  allegation  of  this  fact,  inter  alia,  makes 
the  complaint  demurrable  for  misjoinder  of  causes  of 
action.     In  the  last  analysis  this  claim  of  the  appellants 
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reduces  itself  to  the  contention  that,  because  the  defend- 
ants in  carrying  out  the  fraudulent  conspiracy  alleged 
kept  alive  the  corporate  entity  of  the  Anthony  &  Scovill 
Company,  contrary  to  their  agreement,  they  cannot  be 
called  to  account  by  the  plaintiff  in  a  cause  of  action 
which  alleges  all  the  facts  as  the  pleader  claims  they 
took  place.  If  the  defendants  had  carried  out  their 
agreement  and  brought  about  the  legal  dissolution  of 
the  Anthony  &  Scovill  Company,  the  complaint  would 
not  be  demurrable  on  the  ground  of  misjoinder,  but 
since  they  were  cunning  enough  in  carrying  out  the 
conspiracy  to  keep  alive  the  corporate  entity,  although 
they  stripped  it  of  all  its  corporate  attributes  and 
plundered  it  of  its  property,  they  can  now  interpose 
the  mere  existence  of  that  corporate  entity  as  a  shield 
of  defense  in  this  action  to  compel  them  to  account. 
The  plaintiff  was  required  to  set  forth  all  the  facts.  It 
was  a  fact  in  this  case  that  the  defendants  had  not 
caused  the  corporation  to  be  legally  dissolved.  I  do  not 
think  that  the  allegation  of  this  fact,  when  considered  in 
connection  with  the  other  facts  alleged,  necessarily 
involves  the  statement  of  an  independent  cause  of  action, 
derivative  in  its  nature,  which  cannot  properly  be  joined 
with  the  cause  of  action  which  the  complaint  sets  forth 
in  behalf  of  the  plaintiff  and  those  for  whom  he  brings 
this  action.  The  fact  that  the  defendants  pursuant  to 
the  unlawful  conspiracy  alleged,  kept  the  corporate  entity 
alive  cannot  be  used  to  defeat  the  plaintiff's  present  claim 
unless  the  defendants  can  avail  themselves  of  their  own 
fraud  to  defeat  the  claim  of  those  whom  they  have 
defrauded  for  an  accounting  and  other  appropriate  relief. 
The  defendants  treated  the  corporation  as  non-existent 
and  are  estopped  from  asserting  the  contrary.  Upon  the 
facts  alleged  it  seems  to  me  that  a  court  of  equity  should 
look  behind  the  fiction  of  corporate  entity  and  examine 
the  facts  and  if  upon  such  examination  it  appears  that 
the  plaintiff  has  alleged  a  cause  of  action,  his  claim  will 
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not  be  defeated  because  the  defendants  in  violation  of 
their  agreement  and  as  a  part  of  the  fraudulent  con- 
spiracy kept  the  corporate  entity  alive.  Conspirators 
cannot  thus  avail  themselves  of  their  own  wrong,  nor 
will  a  court  of  equity  be  tolerant  of  such  a  purely  tech- 
nical plea  when  it  is  interposed  by  the  wrongdoer  to 
enable  him  to  reap  the  fruits  of  his  unlawful  conspiracy. 
It  is  doubtless  true  that  corporate  existence  is  not  lost 
through  mere  corporate  inaction  or  the  transfer  of  its 
property  or  by  the  failure  to  elect  officers.  All  this  I 
concede,  but  this  concession  does  not  militate  against  the 
correctness  of  the  plaintiff's  position.  The  circumstance 
which  distinguishes  this  case  from  those  cited  in  support 
of  the  claim  of  the  appellants  is  that  here  the  fact  that 
the  corporation  still  exists  is  a  result  of  the  execution  of 
the  fraudulent  conspiracy  into  which  the  defendants 
entered.  If  the  defendants  had  kept  their  agreement 
with  the  stockholders  of  the  corporation  and  caused  the 
corporation  to  be  legally  dissolved,  they  would  not  now 
be  possessed  of  any  weapon  with  which  to  repel  the  plain- 
tiff's present  attack.  A  court  of  equity  does  not  regard 
the  mere  fiction  of  corporate  entity  as  such  a  sacred 
thing  that  it  cannot  upon  the  facts  disclosed  in  this  com- 
plaint be  disregarded  in  order  to  enable  it  to  do  justice 
and  to  compel  conspirators  to  account.  The  decisions 
which  seem  to  indicate  the  contrary  are  to  be  read  in  the 
light  of  the  facts  in  reference  to  which  they  were  made. 
Examined  in  this  way,  I  think  no  case  can  be  cited 
which  goes  to  the  extent  that  the  appellants  would 
have  us  go  in  this  case.  In  the  case  of  Anthony  v. 
American  Glucose  Co.  (146  N.  Y.  407,  at  p.  413)  Judge 
Finch,  speaking  for  this  court  in  reference  to  a  tech- 
nical plea  similar  to  that  made  in  this  case,  said: 
"  The  defense  is  not  meritorious.  It  simply  attempts  to 
substitute  circuity  of  action  for  direct  responsibility,  and 
requires  us  to  blind  our  eyes  with  the  theoretical  abstrac- 
tion so  as  to  shut  out  the  obvious  and  undoubted  truth. 
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We  have  of  late  refused  to  be  always  and  utterly  tram- 
melled by  the  logic  derived  from  corporate  existence 
where  it  only  serves  to  distort  or  hide  the  truth,  and  I 
think  we  should  not  hesitate  in  this  case  to  reject  the 
purely  technical  defense  attempted. "  The  opinion  in  that 
case  is  not  merely  a  display  of  judicial  rhetoric  about  dis- 
solved and  dead  corporations  and  hollow  and  empty- 
shells,  but  enunciates  a  wholesome  and  important  rule 
which  in  cases  such  as  the  present  should  in  the  interest 
of  justice  be  applied.  It  asserts  a  principle  that  has 
often  been  recognized.  (McCaskill  Co.  v.  U.  S.,  216  U.  S. 
504,  514;  Booth  v.  Bunce,  33  N.  Y.  139;  U.  S.  v.  Milwau- 
kee Refrigerator  Transit  Co.,  142  Fed.  Rep.  247,  248; 
Matter  of  Rieger,  Kapner  &  Altmark,  157  Fed.  Rep. 
609;  Cook  on  Corporations,  vol.  3  [7th  ed.],  663,  664  and 
notes.) 

The  complaint  as  I  read  it  pleads  a  single  cause  of  action 
against  the  defendants  as  constructive  trustees  for  sev- 
eral breaches  of  trust.  It  is  apparent  from  reading  the 
whole  complaint  that  it  was  not  intended  to  allege  a 
derivative  cause  of  action.  When  this  appears  the  mere 
fact  that  there  are  allegations  in  the  complaint  which 
might  be  appropriate  in  a  derivative  action  will  not  change 
the  character  of  the  action  The  true  character  of  the 
action  is  to  be  ascertained  from  an  examination  of  the 
whole  complaint.  (Witherbee  v.  Bowles,  201  N.  Y.  427.) 
The  defendants  as  trustees  agreed  to  bring  about  the 
legal  dissolution  of  the  Anthony  &  Scovill  Company. 
Although  they  have  not  done  this,  they  have  acted  upon 
the  assumption  that  that  corporation  no  longer  exists. 
The  corporation  itself  has  no  creditors.  The  plaintiff  and 
other  stockholders  for  whom  this  action  is  brought  have 
a  right  to  call  upon  the  defendants  to  account  for  their 
acts  as  trustees.  The  accounting  should  involve  all  the 
acts  of  the  trustees  that  were  done  pursuant  to  the 
common  scheme  to  defraud  in  whatever  capacity  they 
27 


418  Brock  v.  Poor. 

[216  N.  Y.]        Dissenting  opinion,  per  Skabury,  J.  [Dec., 


may  claim  to  have  acted.  I  think  that  the  decisions  of 
this  court  in  Witherbee  v.  Bowles  (&upra)  and  Bosworth 
v.  Allen  (168  N.  Y.  157)  afford  ample  basis  for  sustaining 
the  plaintiff's  contention. 

The  doctrine  of  misjoinder  of  causes  of  actions,  which 
is  invoked  to  sustain  the  demurrer  to  this  complaint, 
when  applied  to  equity  pleading,  rests  upon  considerations 
of  inconvenience  and  expense.     It  is  not  a  hard  and  fast 
rule  applicable  in  all  cases  regardless  of  the  circumstances 
alleged.     (Hosmerv.  Wyoming  Ry.  &  Iron  Co.,  129  Fed. 
Rep.  883;  Pomeroy's  Code  Remedies,  §  486.)    It  is  doubt- 
less true  that  the  general  rule  is  that  the  right  to  main- 
tain a  suit  against  the  officers  of  a  corporation  for  fraudu- 
lent misappropriation  of  its  property  is  a  right  of  the 
corporation  rather  than  of  the  stockholders.     (Porter  v. 
Sabin,  149  U.  S.  473,  478.)    I  think  the  circumstances 
disclosed  in  this  complaint  require  the  application  of  a 
different  rule.     The  fact  that  the  defendants  agreed  to 
bring  about  the  legal  dissolution  of  the  Anthony  &  Sco- 
vill  Company,  that  they  have  violated  this  agreement, 
that  they  have  treated  the  corporation  as  if  it  were  dis- 
solved, that  they  have  fraudulently  secured  the  stock  of 
the  stockholders,  and  obtained  releases  from  the  stock- 
holders, and  thus  deprived  the  plaintiff  and  others  simi- 
larly situated  of  any  standing  as  a  stockholder,  and  the 
fact  that  the  acts  of  the  defendants  claimed  to  have  been 
done  in  separate  capacities  are  so  related  and  confused 
that  to  disentangle  them  and  prove  two  separate  causes 
of  action  would  as  a  practical  matter  be  impossible, 
justifies  the  method  of  pleading  adopted.     Under  such 
circumstances  the  rule  against  multifariousness  or  mis- 
joinder should  not  be  rigidly  applied. 

I  have  discussed  the  case  on  the  theory  that  the  com- 
plaint states  only  a  cause  of  action  on  behalf  of  the  plain- 
tiff and  others  similarly  situated.  Even  if  it  also  states 
a  cause  of  action  in  the  Anthony  &  Scovill  Company  it 
is  not,  in  view  of  the  facts  alleged,  demurrable  for  mis- 
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joinder.     The  pleader,  for  prudential  reasons,  has  made 
the  corporate  entity  or  whatever  may  be  left  of  it  a  party 
defendant  in  this  action.     If    upon    a    hearing  which 
shall  develop  all  the  facts  it  shall  appear  that  this  cor- 
porate entity  may  be  re- invested  with  the  property  that 
had  been  misappropriated  by  the  defendants  a  court  of 
equity  may  so  order.     Assuming  for  the  sake  of  argu- 
ment that  the  complaint  does  state  a  cause  of  action  on 
behalf  of  the  plaintiff  and  also  a  cause  of  action  on  behalf 
of  the  Anthony  &  Scovill  Company  under  the  circum- 
stances alleged  in  the  complaint,  the  demurrer  for  mis- 
joinder should  not   be  sustained.     Any  claim  growing 
out  of  the  facts  alleged,  that  may  exist  in  the  plaintiff  on 
his  own  behalf  and  any  claim  that  may  exist  on  behalf 
of  the  Anthony  &  Scovill  Company,  is  founded  on  the 
same  facts  and  would  warrant  the  same  or  similar  relief. 
In  equity  in  such  a  case  such  claims  or  causes  of  actions 
may  be  joined  without  being  obnoxious  to  the  rule  against 
misjoinder  or  multifariousness.     (Jones  v.  Missouri  Edi- 
son El.  Co.,  144  Fed.  Eep.  765.)    In  the  case  last  cited 
the  corporation  in  which  the  plaintiff  was  a  stockholder 
was  consolidated  with  another  corporation.     The  plain- 
tiff brought   an  action  as  a  minority  stockholder  on 
behalf  of  his  corporation  and  on  his  own  behalf  and  it 
was  held  that  a  bill  is  not  multifarious  which  presents  a 
common  point  of  litigation,  the  decision  of  which  will 
affect  the  whole  subject-matter  and  settle  the  rights  of 
all  the  parties  to  the  suit.     In  that  case  Judge  Sanborn 
wrote  what  with  slight  change  could  be  appropriately 
written  here:  "  Counsel  for  the  defendants  argues  with 
an  ingenuity  and  persuasive  force  that  command  admira- 
tion that,  conceding  the  wrong,  there  are  many  reasons 
why  a  court  of  equity  can  apply  no  remedy  under  this 
bill.     He  says  that  the  existence  of  the  consolidated  cor- 
poration may  not  be  collaterally  assailed  and  annulled  by 
a  private  party  and  that  it  may  be  successfully  questioned 
by  the  state  only,  and  he  cites  in  support  of  this  con- 
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tention    *    *    *    [citing  cases]    *    *    *.     But  not  one 
of  these  decisions  holds  that  the  perpetrator  of  a  fraud  or 
the  abuser  of  a  trust  or  their  privies  may  shield  them- 
selves behind  the  inactivity  of  the  state,  quiet  the  con- 
science and  escape  the  grasp  of  a  court  of  chancery  more 
successfully  by  appropriating  the  property  of  a  cestui  que 
trust  by  means  of  a  consolidation  of  corporations  than  he 
*  may  by  a  decree  of  foreclosure  and  sale  (Jackson  v.  Ludel- 
ingy  21  Wall.  616),  by  a  transfer  of  all  the  property  of  a 
corporation  and  its  dissolution  (Ervin  v.  Oregon  Ry.  & 
Navigation  Co.,  20  Fed.  Rep.  577,  580),  by  a  lease  (Meeker 
v.  Winthrop  Iron  Co.,  17  Fed.  Rep.. 48),  or  by  any  other 
legal  device  he  may  happen  to  adopt.     The  cases  he  cited 
have  to  do  with  transactions  free  from  fraud,  and  while 
possibly  pertinent  to  the  charge  in  the  bill  that  the  consoli- 
dation was  not  authorized  by  law,  they  have  no  relevancy 
to  the  cause  of  action  for  fraud  and  breach  of  trust 
in  the  conception  and  execution  of  the  consolidation.'' 
Whether  we  view  the  complaint  as  I  think  it  should  be 
viewed,  as  statijjg  a  cause  of  action  in  the  plaintiff  or 
regard  it  as  stating  a  cause  of  action  in  behalf  of  the 
plaintiff  and  also  a  cause  of  action  in  behalf  of  the  cor- 
poration is  immaterial,  as  it  is  clear  from  the  complaint 
that  it  presents  a  common  point  of  litigation  the  decision 
of  which  will  determine  the  whole  subject-matter  and 
settle  the  rights  of  all  the  parties  to  the  suit.     If  the  view 
that  the  complaint  states  only  a  cause  of  action  on  behalf 
of  the  plaintiff  is  correct,  the  demurrer  should  be  over- 
ruled.    If,  however,  the  complaint  does  unite  two  causes 
of  action  demanding  the  same  relief,  it  is  not  under  the 
circumstances   existing  in  this  case  such  an  improper 
union   as  to  render  the  complaint  demurrable  on  the 
ground  of  a  misjoinder  of  causes  of  action. 

For  the  reasons  stated  above  I  vote  in  favor  of  affirm- 
ing the  order  of  the  Appellate  Division  on  each  appeal 
which  reversed  the  judgment  of  the  Special  Term  sus- 
taining the  demurrer  to  the  complaint  and  in  favor  of 
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answering  the  first  question  certified  to  us  in  the  nega- 
tive and  the  second  question  in  the  affirmative. 

Chase,  Cuddeback  and  Hogan,  JJ.,  concur  with  His- 
cock,  J. ;  Seabury,  J.,  reads  dissenting  opinion;  Willard 
Bartlett,  Ch.  J.,  absent;  Caedozo,  J.,  not  sitting. 

Orders  reversed,  etc. 


In  the  Matter  of  the  Application  of  James  D.  Smith, 
Eespondent,  for  a  Writ  of  Mandamus  against  Charles 
Wenzel,  Clerk  of  the  County  of  Oneida,  et  al., 
Defendants,  and  John  G.  Thomas,  Appellant. 

Elections —voting  machines  —  mistake  in  reading  vote  shown 
on  voting  machines  —  when  courts  may  issue  mandamus  directing 
election  clerks  to  make  correct  returns  &nd  directing  board  of 
canvassers  to  recanvass  the  vote. 

A  mistake  by  the  inspectors  of  election  in  reading  the  vote  for 
mayor  as  shown  on  a  voting  machine  was  discovered  after  the 
machine  had  been  locked  and  the  official  returns  sealed,  but  before 
the  inspectors  of  election  had  filed  their  return  with  the  commis- 
sioners of  election.  The  inspectors  decided  that  they  could  law- 
fully make  no  change  in  the  return,  but  explained  their  mistake  to 
the  commissioners.  They  also  failed  as  required  by  the  statute 
(Election  Law,  Cons.  Laws,  ch.  17,  §  413)  to  certify  the  total  number 
of  votes  as  shown  on  the  public  counter  of  the  voting  machine.  If 
this  had  been  done,  it  would  have  appeared  that  their  return,  as 
filed,  showed  more  votes  for  the  candidates  for  mayor  than  voters. 
No  discrepancy  being  shown  on  the  face  of  the  return  the  county 
board  of  canvassers  did  not  order  a  recanvass  of  the  vote.  The 
Election  Law  (g  416)  contains  provisions  for  a  recanvass  of  the  vote 
on  election  machines  under  the  direction  of  the  county  board  of 
canvassers  tohenever  it  shall  appear  that  there  is  a  discrepancy  in 
the  returns  of  any  election  district.  In  this  case  if  the  inspectors  had 
done  their  duty  and  certified  the  total  number  of  votes  as  shown  on 
the  public  counter  of  the  machine,  a  discrepancy  in  the  returns 
would  have  appeared,  and  they  may  be  required  by  mandamus  to 
make  a  correct  return. 

Matter  of  Smith  v.  Wenzel,  171  App.  Div.  — ,  affirmed. 

(Argued  December  15,  1915;  decided  December  17,  1915.) 
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Appeal  from  an  order  of  the  Appellate  Dvision  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  December  9,  1915,  which  affirmed  an  order  of 
Special  Term  granting  a  motion  for  a  peremptory  writ  of 
mandamus  to  compel  the  inspectors  of  election  to  make  a 
corrected  return  and  the  board  of  canvassers  of  Oneida 
county  to  recanvass  the  vote  for  mayor  of  the  city  of 
Utica  in  the  second  election  district  of  the  second  ward 
of  said  city. 

The  fact,  so  far  as  material,  are  stated  in  the  opinion. 

Richard  R.  Martin,  L.  N.  Southworth,  Seward  A. 
Miller  and  A.  G.  Senior  for  appellant.  That  part  of 
the  final  order  directing  the  issue  of  a  writ  of  mandamus 
commanding  the  inspectors  of  election  to  correct  their 
return  was  unauthorized  in  the  absence  of  any  statutory 
provision  therefor.  (People  ex  rel.  Blodgett  v.  Bd.  of 
Town  Canvassers,  44  N.  Y.  S.  R.  736;  People  ex  rel. 
Oaige  v.  Reardon,  49  Hun,  425;  People  ex  rel.  Fiske  v. 
Devermann,  83  Hun,  181;  People  ex  rel.  Russell  v. 
County  Board  of  Canvassers,  46  Hun,  390;  People  ex 
rel.  Bush  v.  County  Canvassers,  66  Hun,  265;  Matter  of 
Kline,  17  Misc.  Rep.  672;  People  ex  rel.  Brink  v.  Way, 
179  N.  Y.  174;  Matter  of  Hearst  v.  Woelper,  183  N.  Y. 
274;  People  ex  rel.  March  v.  Beam,  188  N.  Y.  266;  Peo- 
ple ex  rel.  White  v.  Bd.  of  Supemisors,  192  N.  Y.  539; 
Tamney  v.  Atkins,  209  N.  Y.  202.)  That  part  of  the  final 
order  directing  the  issue  of  a  writ  of  mandamus  command- 
ing the  board  of  canvassers  to  canvass  corrected  returns 
from  the  disputed  district  was  unauthorized  and  unwar- 
ranted. (2  Fiero  on  Special  Proceedings  [3d  ed.],  1356; 
High  on  Extra.  Rem.  14,  §  12;  People  ex  rel.  Derby  v. 
Rice,  128  N.  Y.  461;  People  v.  Cook,  8  N.  Y.  67;  People 
ex  rel.  Bailey  v.  Stipervisors,  12  Barb.  217;  Kortz  v. 
Board  of  Canvassers,  12  Abb.  [N.  C]  84;  People  ex 
rel.  Noyes  v.  Board  of  Canvassers,  126  N.  Y.  392;  Mat- 
ter of  Noyes,  34  N.  Y.  S.  R.  126.) 
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Warnick  J.  Kernan,  Daniel  E.  Meegan  and  George  C. 
Morehouse  for  respondent.  The  facts  presented  estab- 
lish a  proper  case  for  the  issuance  of  a  peremptory  writ 
of  mandamus.  (Code  Civ.  Pro.  §§  2090,  2070;  2  Fiero  on 
Special  Proceedings  [2d  ed.],  1210;  People  ex  rel.  Harris 
v.  Commissioners,  149  N.  Y.  30;  People  ex  rel.  Decker 
v.  Parmelee,  22  Misc.  Rep.  380;  People  ex  rel.  Ranton  v. 
Board  of  Aldermen,  88  Hun,  203;  People  ex  rel.  March 
v.  Beam,  188  N.  Y.  266;  People  ex  rel.  McLaughlin  v. 
Ammenwerth,  197  N.  Y.  340;  People  ex  rel.  Brown  v. 
Freisch,  215  N.  Y.  359;  People  ex  rel.  Hanness  v.  Doug- 
lass, 142  App.  Div.  224;  Sturtevant  v.  Armstrong,  116 
App.  Div.  103.)  The  power  to  issue  the  writ  is  inherent 
in  the  court  and  is  entirely  independent  of  the  Election 
Law.  (Smith  v.  Schiellin,  95  N.  Y.  124;  Matter  of 
Stewart,  155  N.  Y.  545;  Oleason  v.  Blanc,  14  Misc.  Eep. 
620;  People  ex  rel.  Decker  v.  Parmelee,  22  Misc.  Rep.  380; 
People  ex  rel.  Hanness  v.  Douglass,  142  App.  Div.  224; 
People  ex  rel.  McLaughlin  v.  Ammenwerth,  197  N.  Y. 
346;  People  ex  rel.  Maxim  v.  Ward,  62  App.  Div.  531.) 

Pound,  J.  At  the  election  held  in  the  city  of  Utica  on 
November  2,  1915,  voting  machines  were  used.  Appel- 
lant and  respondent  were  candidates  for  mayor.  In  the 
second  election  district  of  the  second  ward,  as  indicated 
by  the  voting  machine,  at  the  close  of  the  polls,  447  elect- 
ors voted.  Of  these  425  voted  for  mayor.  Appellant 
received  137  votes,  respondent  received  281  votes,  other 
candidates  received  7  votes.  These  facts  are  undisputed. 
On  the  official  returns  appellant  was,  by  mistake  in  read- 
ing the  machine,  given  182  votes.  As  a  result,  on  the 
face  of  the  returns  he  appears  to  be  elected  by  a  plurality 
of  31  votes.  If  these  votes  credited  to  him  by  mistake 
are  deducted  from  his  total,  respondent's  plurality  is  14. 
The  mistake  was  discovered  after  the  machine  had  been 
locked  and  the  official  return  sealed,  but  before  the 
inspectors  of  election  had  filed  their  return  with  the  com- 
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missioners  of  election.  The  inspectors  decided  that  they 
could  lawfully  make  no  change  in  the  return,  but  they 
explained  their  mistake  to  the  commissioners.  They  also 
failed  to  certify  as  required  by  section  413  of  the  Election 
Law  (Cons.  Laws,  ch.  17)  the  total  number  of  votes  as 
shown  on  the  public  counter  of  the  voting  machine.  If 
they  had  certified  this  number,  447,  it  would  have  appeared 
that  their  return  as  filed  showed  470  votes  for  mayor  or 
23  more  votes  than  voters.  The  county  board  of  can- 
vassers did  not  order  a  recanvass  of  the  vote  because  no 
discrepancy  appeared  in  the  returns. 

On  these  facts,  the  machine  having  been  opened  in 
court,  a  peremptory  writ  of  mandamus  was,  at  the 
instance  of  respondent,  directed  to  the  inspectors  and  poll 
clerks  requiring  them  to  make  and  file  a  correct  return, 
and  to  the  board  of  canvassers  to  recanvass  the  same. 
From  the. order  granting  the  writ  an  appeal  was  taken  to 
the  Appellate  Division  which  affirmed  the  same,  where- 
upon appellant  appealed  to  this  court. 

The  contention  of  appellant  is  that  mandamus  will  not 
lie  because  the  Election  Law  makes  no  provision  therefor 
and  that  this  proceeding  may  not  be  maintained  by  virtue 
of  any  inherent  power  of  the  court.  Cases  are  cited  hold- 
ing that  no  recount  of  ballots  (other  than  void,  protested 
and  blank  ballots  under  Election  Law,  §  381)  may  be  had 
for  the  correction  of  fraud  or  mistake  by  direction  of  a 
court  or  judge.  {People  ex  rel.  Brink  v.  Way,  179 N.  Y. 
174;  Matter  of  Hearst  v.  Woelper,  183  N.Y.  274;  People 
ex  rel.  March  v.  Beam,  188  N.  Y.  266;  Matter  of  Tamney 
v.  Atkins,  209  N.  Y.  202.) 

Although  the  court  cannot  command  a  recount  of  bal- 
lots already  counted,  it  has  been  recently  held  that 
mandamus  will  compel  inspectors  to  meet  and  count  bal- 
lots which  have  been  "  protested  as  marked  for  identifica- 
tion "  and  which  they  have  not  counted  for  any  candidate, 
and  to  make  a  corrected  and  true  return  thereof.  (Peo- 
ple ex  rel.  McLaughlin  v.  Ammenwerth,  197  N.  Y.  34o.) 
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And  mandamus  will  lie  to  require  inspectors  to  open  a 
ballot  box  and  remove  therefrom  the  protested  ballots 
that  have  been  placed  therein  contrary  to  the  provisions 
of  the  Election  Law.  {People  ex  rel.  Brown  v.  Freisch, 
215  N.  Y.  356,  373.) 

Doubtless  it  is  a  safe  and  sound  practice  to  distinguish 
carefully  between  a  recount  and  recanvass  of  ballots  and  an 
examination  thereof  merely  to  preserve  evidence  for  use 
in  an  action  in  the  nature  of  quo  warranto  to  try  title  to 
public  office,  and  thereby  to  sustain  the  underlying  princi- 
ple of  the  Election  Law  which  prevents  the  courts  from 
reviewing  the  ministerial  work  of  inspectors  and  can- 
vassers in  counting  and  canvassing  votes.  This,  how- 
ever, is  not  in  the  nature  of  a  proceeding  for  a  recount 
of  ballots.  It  is  a  proceeding  for  the  correction  of  error 
in  the  election  district  statement.  The  Election  Law 
(§  416)  contains  provisions  for  a  recanvass  of  the  vote  on 
election  machines  under  the  direction  of  the  county  board 
of  canvassers  whenever  it  shall  appear  that  there  is  a 
discrepancy  in  the  returns  of  any  election  district.  In 
this  case  if  the  inspectors  had  done  their  clear  legal  duty 
and  certified  the  total  number  of  votes  as  shown  on  the 
public  counter  of  the  machine,  a  discrepancy  in  the 
returns  would  have  appeared.  It  would  then  have  been 
the  duty  of  the  county  board  to  direct  the  inspectors  to 
open  the  machine,  ascertain  if  the  original  statement  had 
been  correctly  made,  and  if  it  had  not  been  correctly 
made,  to  cause  their  canvass  to  be  correctly  stated.  The 
inspectors  omitted  to  make  a  complete  return  and  the 
county  canvassers  refused  to  order  the  vote  to  be  recan- 
vassed.  All  concede  that  the  discrepancy  existed  and  that 
the  mistake  was  made.  The  inspectors  and  the  county 
canvassers  failed  to  perform  what  now  appears  to  be 
their  clear  legal  duty.  The  court  may  and  should  compel 
them  to  perform  this  duty. 

Cullen,  Ch.  J.,  in  the  dissenting  opinion  in  People  ex 
rel.  McLaughlin  v.  Ammenwerth  (supra,  at  p.  346),  while 
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laying  down  the  strict  rule  that  after  an  election  return, 
regular  on  its  face,  has  once  been  made  it  cannot  be 
altered,  makes  it  plain  that  no  such  rule  applies  to  returns 
irregular  on  their  face.  He  says,  "no  discrepancy 
appears  between  the  aggregate  of  the  ballots  voted,  and 
the  number  of  votes  cast. "  If  such  a  discrepancy  existed , 
if  the  return  indicated,  for  example,  that  one  candidate 
had  received  more  votes  than  the  total  number  of  votes 
cast  in  the  district,  it  would  be  a  harsh  rule  that  the 
remedy  must  be  found  only  by  quo  warranto.  If  the 
return  is  irregular  on  its  face,  and  the  facts  are  not  in  dis 
pute,  the  court  does  not  lack  power  to  correct  discrepan- 
cies due  to  clerical  mistakes  in  returning  the  vote.  No 
hardship  can  result  therefrom,  for  the  election  certifi- 
cate of  the  successful  candidate  will  then  rest,  not  on 
an  inspector's  mistaken  reading  of  the  vote  from  the 
machine,  but  upon  the  vote  as  recorded  by  the  machine. 

The  inspectors  appeared  in  court  and  asked  that  they  be 
permitted  to  correct  the  mistake.  The  county  canvassers 
are  not  parties  to  this  appeal. 

The  order  should  be  affirmed,  without  costs. 

Willard  Bartlett,  Ch.  J.,  Chase,  Collin,  Cudde- 
back,  Hog  an  and  Cardozo,  JJ.,  concur. 

Order  affirmed. 


In  the  Matter  of  the  Application  of  John  Gr.  Thomas, 
Respondent,  for  an  Examination  of  the  Voting  Machines 
and  of  the  Votes  Cast  Thereon  for  the  Office  of  Mayor  of 
the  City  of  Utica  at  the  General  Election  Held  Novem- 
ber 2,  1915. 

James  D.  Smith,  Appellant. 

Elections  —  voting  machines  —  order  for  examination  of  voting 
machines  cannot  be  made  under  section  374  of  Election  Law  pro- 
viding for  examination  of  ballot  boxes. 

Section  374  of  the  Election  Law  (L.  1913,  ch.  821),  which  provides 
that  "  any  candidate  shall  be  entitled  as  of  right  to  an  examination 
in  person  or  by  authorized  agents  of  any  ballots  upon  which  his 
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name  lawfully  appeared  as  that  of  a  candidate, M  has  no  application 
to  voting  machines  and  is  not  made  applicable  by  section  417  of  the 
Election  Law  (Cons.  Laws,  ch.  17)  which  merely  declares  that  other 
articles  of  the  Election  Law,  not  applicable  to  voting  machines 
generally,  shall  apply  to  voting  by  such  machines.  This  provision 
is  not  broad  enough  to  warrant  the  granting  of  an  order  for  the 
examination  of  voting  machines  analogous  to  an  order  for  the 
examination  of  ballot  boxes  under  section  374. 
Matter  of  Thomas,  171  App.  l)iv.  — ,  reversed. 

(Argued  December  15, 1915;  decided  December  17,  1915.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
December  11,  1915,  which  affirmed  an  order  of  Special 
Term  denying  a  motion  to  vacate  an  ex  parte  order  for 
the  opening  of  certain  voting  machines  in  the  city  of  Utica. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

O.  C.  Morehouse,  Warnick  J.  Kernan  and  Daniel  E. 
Meegan  for  appellant.  There  is  no  analogy  or  similarity 
between  section  374  of  the  Election  Law  and  the  provi- 
sions relating  to  voting  machines.  {People  v.  Way,  179 
N.  Y.  179;  Matter  of  Hearst  v.  Woelper,  183  N.  Y.  274; 
L.  1913,  ch.  821;  lallman  v.  S.,  etc.,  R.  R.  Co.,  4  Abb. 
Ct.  App.  Dec.  351;  State  Board  v.  Gasau,  195  N.  Y.  197; 
Burke  v.  Bosso,  180  N.  Y.  341;  People  v.  Richards,  108 
N.  Y.  137;  People  v.  N.  Y.  &  M.  B.  Ry.,  84  N.  Y.  565; 
Sims  v.  U.  S.  Trust  Co.,  103  N.  Y.  472;  Matter  of  Her - 
mance,  71 N.  Y.  471;  Matter  of  Hardin,  97  App.  Div.  493; 
181  N.  Y.  513;  Wormser  v.  Brawn.  149  N.  Y.  103.) 

Richard  R.  Martin,  L.  N.  Southworth,  Seward  A. 
Miller  and  A.  G.  Senior  for  respondent.  The  provisions 
of  section  374  of  the  Election  Law  for  the  examination  of 
ballots  apply  to  voting  machines.  (Dreiv  v.  Village  oj 
Wliite  Plains,  157  App.  Div.  394.)  The  facts  shown  in  the 
papers  on  which  the  order  of  November  twenty -sixth  to 
open  the  machines  was  made  fully  warranted  the  making 
of  that  order;  and  the  application  to  vacate  it  was  prop- 
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erly  denied.  {People  v.  McClellan,  191  N.  Y.  341;  Mat- 
ter of  Hayden,  25  Misc.  Rep.  129;  Matter  of  Van  Cott, 
34  Misc.  Rep.  411;  People  ex  rel.  Brink  v.  Way,  179 
N.  Y.  174;  Matter  of  Hearst  v.Woelper,  183  N.  Y.  274; 
People  ex  rel.  Brotvn  v.  Fretsch,  215  N.  Y.  356.) 

Willard  Bartlett,  Ch.  J.     On  the  26th  day  of  Novem- 
ber, 1915,  at  a  Special  Term  held  in  Syracuse,  Mr.  Justice 
Ross  presiding,  an  order  was  made  ex  parte,  at  the 
instance  of  John  G.  Thomas,  one  of  the  candidates  for  the 
office  of  mayor  at  the  last  general  election  in  the  city  of 
Utica,  that  the  petitioner  might  examine  every  one  of  the 
thirty-nine  voting  machines  used  in  the  city  of  Utica  at 
the  said  election,  except  the  machine  used  in  the  second 
district  of  tfie  second  ward,  and  the  record  of  the  votes 
cast  at  such  election  as  shown  by  the  counters  thereof. 
There  were  further  provisions  in  the  order  regulating  the 
conditions  of  such  examination  which  are  not  material. 
Upon  an  order  to  show  cause  obtained  by  James  D.  Smith, 
a  rival  candidate  for  mayor,  a  motion  was  made  to  vacate 
this  order.     That  motion  was  denied  in  an  order  to  the 
effect  that  the  ex  parte  order  be  carried  out  according  to 
the  terms  and  provisions  thereof ,  the  examination  of  vot- 
ing machines  to  begin  thereunder  at  the  court  house  in 
the  city  of  Utica  on  Tuesday,  December  14th,  1915,  at 
10  a.  m.     That  order  has  been  affirmed  by  the  Appellate 
Division.     No  opinion  was  written  by  the  Appellate  Divi- 
sion, but  a  careful  opinion  was  written  by  Mr.  Justice 
Ross  at  the  Special  Term  upon  the  motion  to  vacate  the 
original  order.     He  based  the  making  of  that  order  pri- 
marily on  section  374  of  the  Election  Law  (L.  1913,  ch. 
821),    a    portion  of    which   provides  as  follows:  "Any 
candidate  shall  be  entitled  as  of  right  to  an  examination 
in  person  or  by  authorized  agents  of  any  ballots  upon 
which  his  name  lawfully  appeared  as  that  of  a  candidate; 
but  the  court  shall  prescribe  such  conditions  as  of  notice 
to  other  candidates  or  otherwise  as  it  shall  deem  necessary 
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and  proper. "  That  section,  however,  has  no  application 
whatever  to  voting  machines  unless  it  is  rendered  appli- 
cable by  section  417  of  the  Election  Law,  the  first  sentence 
of  which  reads  as  follows:  "The  provisions  of  the  other 
articles  of  this  chapter  apply  as  far  as  practicable  to 
voting  by  voting  machines,  except  as  herein  provided." 

Section  417  is  contained  in  the  article  of  the  Election 
Law  relating  to  voting  machines.  It  will  be  observed 
that  it  makes  the  provisions  of  the  other  articles  of  the 
statute  applicable  not  to  voting  machines  generally  or  in 
all  respects,  but  merely  declares  that  they  shall  apply  to 
voting  by  such  machines.  We  are  of  opinion  that  this 
provision  is  not  broad  enough  to  warrant  the  granting  of 
an  order  for  the  examination  of  voting  machines  analogous 
to  an  order  for  the  examination  of  ballot  boxes  under  sec- 
tion 374  of  the  Election  Law.  It  seems  to  us  that  it 
would  amount  to  judicial  legislation  thus  to  extend  the 
meaning  of  the  language  used.  There  is  a  provision  in 
section  416  for  the  recanvass  of  the  vote  shown  by  the 
counter  compartment  of  a  voting  machine  whenever  it 
shall  appear  that  there  is  a  discrepancy  in  the  returns  of 
any  election  district;  and  it  is  to  be  assumed  that  the 
legislature  deemed  this  provision  sufficient  to  preserve 
the  rights  of  candidates  and  insure  a  true  record  of  the  will 
of  the  voters  as  expressed  at  the  polls.  If  it  had  deemed 
any  other  method  of  procedure  necessary  in  respect  to  vot- 
ing machines  it  would  have  manifested  its  purpose  by  clear 
language  the  meaning  of  which  could  not  be  mistaken, 
rather  than  by  such  a  provision  as  we  find  in  section  417. 

No  warrant  for  the  Special  Term  order  under  review 
can  be  found  in  any  other  provisions  of  the  Election  Law. 
We  think  there  was  no  authority  to  make  it  and  for  this 
reason  the  order  appealed  from  must  be  reversed  and  the 
order  of  the  Special  Term  vacated,  without  costs. 

Chase,  Collin,  Cuddeback,  Hogan,  Cardozo  and 
Pound,  JJ.,  concur. 

Order  reversed,  etc. 
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Tallman  F.  Hulbert,  Plaintiff,  v.  Fred  Hulbert  et  al., 

Defendants. 

Helen  Story  et  al.,  as  Executors  of  Leonard  Story, 

Deceased,  Appellants;  William  F.  Bacon,  Respondent. 

Judgments  —  a  judgment  upon  being  filed  and  docketed 
becomes  a  lien  upon  real  estate  without  the  issue  of  an  execu- 
tion— when  the  lien  of  several  judgments  is  simultaneous,  and 
the  real  estate  of  the  debtor  sold  in  partition  is  insufficient  to 
pay  the  judgments  in  full,  the  proceeds  of  the  real  estate  must 
be  applied  pro  rata  —  the  fact  that  an  execution  has  been  issued 
on  one  judgment  does  not  give  it  priority. 

1.  Since  the  enactment  of  the  Revised  Laws  of  1813  (Vol.  1,  ch.  50, 
p.  501),  re-enacted,  with  amendments  and  amplifications,  in  the 
Revised  Statutes  and  now  embodied  in  the  provisions  of  the  Code 
of  Civil  Procedure  (§§  1250,  1251),  a  judgment  upon  being  filed  and 
docketed  becomes  a  lien  upon  the  real  estate  of  the  debtor  and  it  is 
no  longer  necessary  for  that  purpose  that  an  execution  should  be 
issued  thereon. 

2.  From  the  moment  a  judgment  is  duly  filed  and  docketed  legal 
rights  in  the  real  estate  of  the  debtor  attach,  and  where  three 
judgments  were  filed  and  docketed  against  a  debtor  who  then  had 
no  real  estate,  but  six  years  later  inherited  an  undivided  interest  in 
real  estate  owned  by  his  father  at  the  time  of  bis  death,  the  liens  of 
the  three  judgments  attached  simultaneously  to  such  interest  of 
the  judgment  debtor  upon  his  acquiring  title  thereto. 

3.  Where  one  of  the  three  judgment  creditors  caused  an  execu- 
tion to  be  issued  against  the  interest  of  the  judgment  debtor  in 
such  real  estate,  and  such  interest  was  advertised  and  sold  by  the 
sheriff  under  the  execution,  that  fact  does  not  entitle  such  judg- 
ment creditor  to  a  preference  over  the  liens  of  the  other  judgment 
creditors,  and  where  the  real  estate  owned  by  the  father  of  the 
judgment  debtor  at  the  time  of  his  death,  including  the  interest  of 
the  judgment  debtor  therein,  was  thereafter  sold  under  a  judgment 
in  an  action  of  partition,  and  the  proceeds  of  the  sale  of  the  judg- 
ment debtor's  interest  are  insufficient  to  pay  all  of  the  three  judg- 
ment liens  against  him  such  proceeds  should  be  applied  pro  rata 
on  all  of  the  liens. 
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4.  Statutes  and  authorities,  both  English  and  American,  relating 
to  the  acquisition  and  perfecting  of  judgment  liens  upon  real 
estate  collated,  discussed  and  applied  herein.  (Adams  v.  Dyer,  8 
Johns.  347;  Waterman  v.  Haskin,  11  Johns.  288,  overruled.) 

Hulbert  v.  Hulbert,  165  App.  Div.  858,  modified. 

(Argued  September  29,  1915;  decided  January  4,  1916.) 

Appeal  from  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  January  6,  1915,  which  affirmed  an  order  of 
Special  Term  directing  payment  on  certain  judgment 
hens  from  proceeds  arising  from  sale  of  the  interest  of 
one  defendant  in  the  real  estate  sold  in  the  above-entitled 
action  for  partition. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

George  E.  Zartman  for  appellants.  These  three  judg- 
ments became  hens  upon  this  real  property  at  the  same 
time.  (Goetz  v.  Mott,  21  Abb.  N.  C.  246;  Matter  of 
Hazard's  Estate,  75  Hun,  22;  141  N.  Y.  586.)  The  judg- 
ment of  the  church  did  not  obtain  priority  of  hen  by  the 
issue  of  the  execution  and  the  sale  thereunder.  (Atlas 
Refining  Co.  v.  Smith,  52  App.  Div.  109;  Wood  v.  Col- 
vin>  5  Hill,  228;  1  Black  on  Judgments,  §  450;  Matter  of 
Hazard,  141  N.  Y.  586.) 

William  F.  Bacon  respondent,  in  person.  The  hen  of 
the  judgment  docketed  by  St.  Paul's  Church  obtained  a 
preference  over  the  liens  of  the  two  Story  judgments 
against  the  interests  which  the  judgment  debtor  subse- 
quently acquired  in  the  real  estate  in  question,  since  the 
church,  by  placing  an  execution  in  the  hands  of  the  sheriff 
and  proceeding  to  a  sale  thereunder,  took  the  requisite 
measures  for  effectuating  its  hen,  and  so  by  its  superior 
diligence  turned  the  scale  of  equal  rights;  and  the  pur- 
chaser on  the  execution  sale  should  receive  from  the  mon- 
eys now  in  the  hands  of  the  county  treasurer  the  amount 
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of  his  bid,  to  wit,  $1,437. 10,  with  interest  to  the  date  of  pay- 
ment. {Matter  of  Hazard,  73  Hun,  22;  141  N.  Y.  586; 
Atlas  Refining  Co.  v.  Smith ,  52  App.  Div.  109;  Green 
v.  Burke,  23  Wend.  498;  Waterman  v.  Haskin,  11  Johns. 
228;  N.  Y.  Life  Ins.  Co.  v.  Mayer,  19  Abb.  N.  C.  92; 
14  Daly,  318;  Spring  v.  Sanford,  7  Paige,  550;  Vaughn 
v.  Ely,  4  Barb.  159;  Elsworth  v.  W^ooZsey,  19  App.  Div. 
385;  154  N.  Y.  748;  Treacy  v.  £7to,  45  App.  Div.  492; 
Code  Civ.  Pro.  §§  1563,  1564.) 

Seabury,  J.  This  a  proceeding  in  an  action  of  parti- 
tion for  the  distribution  of  the  proceeds  of  a  sale  of  real 
property.  On  March  7th,  1904,  St.  Paul's  Church  of  the 
village  of  Waterloo,  N.  Y.,  docketed  a  judgment  for 
$906.84  against  Fred  Hulbert.  On  April  21st,  1904, 
judgments  for  $2,830.57  and  $2,351.71  respectively  were 
docketed  against  said  Hulbert  by  the  defendant  Story 
now  deceased.  All  of  these  judgments  were  filed  and 
docketed  in  the  office  of  the  clerk  of  Seneca  county.  At 
the  time  these  judgments  were  docketed  Hulbert  was 
without  property.  In  1910,  on  the  death  of  his  father, 
Hulbert  inherited  an  undivided  one-third  interest  in  the 
real  estate  which  it  was  sought  to  partition  in  this  action. 
On  November  24th,  1913,  pursuant  to  leave  granted  by 
the  court,  the  St.  Paul's  Church  issued  an  execution  on 
its  judgment  against  the  property  of  said  Hulbert.  On 
February  6th,  1914,  the  sheriff  of  Seneca  county  sold 
Hulbert's  undivided  interest  in  said  real  estate  to  one 
Bacon  who  is  a  defendant  herein,  for  the  sum  of  $1,437.10 
and  issued  to  him  a  sheriff's  certificate  of  sale  which  he 
now  holds.  The  present  action  for  partition  or  sale  was 
not  commenced  until  after  the  execution  of  the  St. 
Paul's  Church  had  been  placed  in  the  hands  of  the  sher- 
iff. The  interest  of  the  defendant  Hulbert  in  said  prem- 
ises was  sold  in  the  partition  action  March  28th,  1914,  for 
$1,753.36,  which  sum  has  been  paid  into  the  court  subject 
to  its  further  order.     The  proceeds  of  this  sale  are  insuf- 
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ficient  to  pay  all  of  the  judgment  liens  in  full.  The 
appellants,  who  are  executors  of  the  estate  of  Story,  claim 
that  these  proceeds  should  be  applied  pro  rata  on  all  of  the 
liens.  The  respondent  Bacon  claims,  and  he  has  been 
accorded  by  the  court  below,  a  preference  for  his  lien  and 
the  payment  thereof  has  been  ordered  to  be  made  in 
full.  It  is  clear  that  Bacon  acquired  no  rights  as 
against  the  owner  of  the  Story  judgments,  by  virtue 
of  the  sale  of  the  property  to  him  and  the  delivery 
by  the  sheriff  of  a  sheriff's  certificate  of  sale,  unless  the 
fact  that  the  execution  issued  by  the  St.  Paul's  Church 
and  the  act  of  the  sheriff  in  advertising  the  property 
for  sale  served  to  give  to  the  lien  of  the  St.  Paul's 
Church  a  preference  over  the  liens  of  the  Story  judg- 
ments. It  is  necessary,  therefore,  to  inquire  what  the 
status  of  the  judgment  liens  was  and  whether  the  act  of 
the  St.  Paul's  Church  in  issuing  an  execution  upon  its  lien 
and  the  act  of  the  sheriff  in  advertising  the  property  for 
sale  gave  to  that  lien  a  preference  over  the  others.  Pur- 
suant to  the  settled  rule,  which  is  not  questioned  by 
either  party  upon  this  appeal,  the  three  judgments 
referred  to  became  hens  on  the  after-acquired  property  of 
the  judgment  debtor  at  the  time  of  its  acquisition  by  the 
debtor.  {Matter  of  Hazard  Estate,  73  Him,  22;  affd. 
on  opinion  below,  141  N.  Y.  586.)  The  liens  of  these 
three  judgments,  therefore,  attached  simultaneously  to 
the  interest  of  Hulbert  upon  his  acquiring  title  to  that 
interest  on  the  death  of  his  father.  It  was  held  below 
that  the  judgraeht  of  the  St.  Paul's  Church  acquired 
priority  by  reason  of  the  execution  issued  thereon  and 
the  act  of  the  sheriff  in  advertising  the  property  for  sale. 
The  theory  upon  which  the  ruling  was  made  was  that 
the  act  of  the  St.  Paul's  Church  in  issuing  the  execution 
was  such  an  exhibition  of  diligence  as  to  entitle  that 
judgment  creditor  to  a  preference  over  the  liens  owned 
by  the  other  judgment  creditors.  The  only  authorities 
relied  upon  by  the  learned  Appellate  Division  to  sustain 
28 
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this  view  were  the  cases  of  Adams  v.  Dyer  (8  Johns. 
347,  350)  and  Waterman  v.  Haskin  (11  Johns.-  228).  In 
Adams  v.  Dyer  (supra)  there  is  a  short  per  curiam 
opinion  which  says:  "  Perhaps,  the  mere  act  of  delivery  of 
the  execution  to  the  sheriff,  did  not  gain  a  preference  as 
to  the  lands,  but  by  the  act  of  the  sheriffs  in  making 
advertisement  of  the  lands  for  sale,  the  first  execution 
was  begun  to  be  executed.  Here  was  an  act  by  which 
priority,  in  some  respects,  was  gained.  There  was 
priority  as  to  the  time  of  sale,  and  that  priority  could  not 
be  defeated  by  the  second  execution."  The  case  of 
Waterman  v.  Haskin  (supra)  announces  the  same  con- 
clusion relying  solely  upon  the  authority  of  Adams  v. 
Dyer  (supra).  Although  our  attention  has  not  been 
called  to  any  subsequent  case  in  this  jurisdiction  which 
has  followed  the  decision  announced  in  these  two  cases,  it 
must  be  conceded  that  the  rule  announced  by  them  has 
been  followed  in  other  jurisdictions.  (Elston  v.  Castor, 
101  Ind.  426;  Lowry  v.  Reed,  89  Ind.  442;  Smith  v.  Lind, 
29  111.  24;  Lippencott,  Johnson  &  Co.  v.  Wilson,  40  Iowa, 
425;  Barney  v.  Boyett,  2  Miss.  [1  How.]  39.)  Notwith- 
standing that  the  decision  in  Adams  v.  Dyer  (supra)  and 
Waterman  v.  Haskin  (supra)  has  been  followed  in  other 
jurisdictions,  the  rule  announced  by  these  decisions  was 
early  questioned  in  this  state.  In  Wood  v.  Colvin  (5  Hill, 
228,  230  [1843]),  Bronson,  J.,  speaking  for  the  court, 
said:  "It  has  on  several  occasions  been  taken  for  granted 
that  there  must  be  a  levy  on  real  estate;  but  the  point 
has  never  been  so  adjudged.  The  cases  are  collected  in 
Green  v.  Burke,  (23  Wend.  498).  When  the  judgment 
is  a  lien  upon  the  land,  it  is  not  necessary  that  the  sheriff 
should  make  any  formal  levy  or  seizure  before  proceeding 
to  advertise  and  sell.  It  would  be  an  idle  ceremony  for  him 
to  go  to  the  land,  or  make  an  inventory  of  it,  or  do  any 
other  act  of  the  like  nature.  The  judgment  binds  the 
land,  which  is  already  in  the  custody  of  the  law  before  the 
execution  issues.    The  execution  comes  as  a  power  to 
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enable  the  creditor  to  reap  the  fruits  of  the  seizure 
already  made. 

"After  lands  were  subjected  to  sale  on  execution,  and 
before  the  judgment  was  made  a  hen,  (see  per  Chancellor 
Lansing  in  Catlin  v.  Jackson,  8  John.  R.  546),  the  sale  of 
lands  and  of  goods  on  execution  stood  substantially  upon 
the  same  footing,  and  a  levy  or  seizure  was  necessary  in 
the  one  case  as  well  as  in  the  other.  But  when  the  judg- 
ment was  afterwards  made  a  lien  on  the  land,  there  was 
no  longer  any  reason  for  requiring  a  levy  before  the 
sheriff  proceeded  to  advertise  and  sell.  The  seizure  was 
already  made  when  the  execution  came  to  his  hands. 
Lawyers  and  judges  have  still  continued  to  speak  of  the 
supposed  necessity  of  a  levy  upon  land,  without  adverting 
to  the  fact  that  the  reason  for  the  rule  had  entirely  ceased. 
But  as  there  is  nothing  but  dicta  upon  the  point,  we  feel 
ourselves  at  liberty  to  say,  that  since  the  judgment  has 
been  made  a  lien  upon  the  land,  no  formal  levy  or  seizure 
by  virtue  of  the  execution  is  necessary.'' 

A  good  deal  of  confusion  has  arisen  and  the  decisions 
seem  not  to  be  in  harmony  as  to  the  status  of  the  judg- 
ment lien.  This  condition  seems  to  have  arisen  because 
of  the  statutory  changes  that  have  been  made.  A  review 
of  the  changes  which  the  law  upon  this  subject  has  under- 
gone will  tend  to  a  better  understanding  of  the  existing 
rule  which  we  are  called  upon  to  apply  to  this  case.  At 
common  law  when  a  judgment  has  been  rendered  for  a 
debt  the  sheriff  was  directed  to  cause  the  sum  needed  to 
be  made  {fieri  facias)  out  of  the  goods  and  chattels  of  the 
defendant  or  levied  (livari  facias)  out  of  his  goods  and 
the  fruits  of  his  land,  but  the  land  itself  was  not  subject 
to  be  taken  in  satisfaction  of  the  debt.  "  Our  common 
law,"  say  Pollock  &  Maitland  in  their  History  of  English 
Law,  "  will  not  seize  his  land  and  sell  it  or  deliver  it  to 
the  creditor;  seignorial  claims  and  family  claims  have 
prevented  men  from  treating  land  as  an  available  asset  for 
the  payment  of  debts."    (Vol.  2  [2d  ed.],  p.  596.)    In  1285, 
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by  virtue  of  the  statute  of  Westminster  2  (13  Edw.  I),  c.  18, 
the  election  was  given  to  a  creditor  who  sued  for  such  debt 
or  damages  to  have  a  writ  to  the  sheriff  "  for  levying 
the  debt  of  the  lands  and  chattels,  or  that  the  sheriff 
deliver  to  him  all  the  chattels  of  the  debtor  (except  his 
oxen  and  beasts  of  the  plough)  and  a  moiety  of  his  land 
until  the  debt  be  levied. "  The  writ  of  elegit  was  founded 
upon  this  statute.  It  was  subject  to  certain  restrictions 
and  operated  differently  even  as  to  chattels  from  a  fieri 
facias.  (2  Tidd's  Prac.  939.)  These  restrictions  need 
not  now  be  commented  upon,  as  our  purpose  will  be 
served  by  tracing  the  procedure  that  was  pursued  under 
it  in  reference  to  the  lands  of  the  debtor.  If  the  debtor 
had  no  land  the  sheriff  need  not  take  or  return  an  inqui- 
sition. If  there  were  lands  it  was  necessary  that  the 
inquisition  should  be  taken  and  returned,  describing  the 
land  with  convenient  certainty,  and  after  it  is  taken  the 
sheriff  delivers  a  moiety  to  the  plaintiff  by  metes  and 
bounds.  (2  Tidd's  Prac.  940.)  It  was  formerly  usual 
for  the  sheriff  to  deliver  actual  possession  of  a  moiety  of 
the  lands,  but  at  the  time  Mr.  Tidd  wrote  his  practice  of 
the  King's  Bench  (1807)  the  sheriff  was  only  required  to 
deliver  legal  possession,  and  in  order  to  obtain  actual  pos- 
session the  plaintiff  must  proceed  by  ejectment.  The 
writ  of  elegit j  however,  has  been  said  to  be  "almost 
unknown  in  the  United  States."  (Freeman  on  Execu- 
tions, §  370.)  There  are,  however,  instances  of  its  use  in 
Virginia,  Alabama,  North  Carolina  and  Delaware. 
(Freeman  on  Executions,  §  370.)  Although  authorized 
in  New  York,  in  practice  it  is  doubtful  if  it  was  ever 
adopted.  In  commenting  upon  it  Chancellor  Lansing 
said:  "  Whether  the  elegit  was  ever  introduced  in  prac- 
tice, is  doubtful,  as  the  small  value  of  the  income  of  real 
estates,  afforded  little  inducement  to  resort  to  it,  as  a 
means  of  satisfying  a  debt  due  upon  a  judgment." 
{Catlin  v.  Jackson,  supra,  at  p..  547.) 
Prior  to  1732  no  judicial  sale  of  land  could  be  made 
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in  New  York  under  any  common-law  process.  Such  a 
sale  was  expressly  prohibited  by  the  so-called  "  Charter 
of  Libertyes  &  Priviledges  "  which  was  enacted  by  the 
colonial  legislature  October  30th,  1683.  (Laws  of  the 
Colony  of  New  York,  1664-1719,  vol.  1,  p.  111.)  By  a 
subsequent  statute  passed  soon  afterwards  by  the  same 
legislature  a  levy  "by  extent  on  the  defendant's  lands 
or  against  the  defts  goods  and  chattels  &  for  want 
thereof  his  person"  was  authorized.  (Nov.  2nd,  1683, 
chap.  12,  Laws  of  the  Colony  of  New  York,  1664-1719, 
vol.  1,  p.  134.)  While  these  colonial  statutes  seem  to 
have  sanctioned  the  elegit,  it  is  probable,  as  already 
remarked,  that  in  practice  that  writ  was  not  used.  The 
act  of  5  Geo.  II,  c.  7,  which  was  applicable  to  the 
"Plantations  and  Colonies  in  America,"  provided  that 
after  September  29th,  1732,  the  lands  of  the  debtor 
"  shall  be  liable  to  and  chargeable  with  all  just  debts, 
etc."  This  statute  was  intended  to  enable  British  sub- 
jects in  England  to  sell  real  estates  on  execution  in  the 
colonies  in  order  to  satisfy  the  debts  due  to  them.  It 
received  a  liberal  construction  which  extended  it  to  all 
judgments.  {Catltn  v.  Jackson,  8  John.  R.  520,  at  p.  547.) 
Under  this  statute  the  fieri  facias  was  the  appropriate 
writ  under  which  the  lands  could  be  sold,  but  in  several 
essentials  the  effect  of  the  execution  was  necessarily  dif- 
ferent from  a  fieri  facias  levied  upon  personal  property 
only.  {Catltn  v.  Jackson,  stipra,  at  p.  547;  Hanson  v. 
Barnes'  Lessee,  3  Gill  &  John.  Rep.  [Md.]  359,  367.) 

By  the  act  of  1774  (Laws  of  the  Colony  of  New  York, 
1769-1775,  vol.  5,  p.  637)  provision  was  made  for  docket- 
ing the  judgment  in  the  name  of  the  person  against 
whom  the  judgment  was  entered,  and  it  was  declared 
that  a  judgment  "not  Docketed  and  entered  in  the 
Books"  should  not  affect  lands  as  to  purchasers  or 
mortgagees,  or  have  any  preference  against  heirs,  execu- 
tors or  administrators.  In  1787  (Laws  of  New  York, 
1785-1788,  vol.  2,  ch.  56,  p.   467)  and  in  1801  (Laws  of 
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1801,  ch.  105)  these  provisions  were  substantially  re-en- 
acted. These  statutes  provided  that  the  land  of  the 
debtor  should  be  subject  to  sale  in  the  same  manner  as 
his  personal  property,  and  made  provision  for  the  docket- 
ing of  the  judgment,  and  provided  that  a  judgment  not 
docketed  should  not  affect  lands  as  to  purchasers  or  mort- 
gagees. Whether  the  legal  effect  of  these  statutes  was 
to  make  the  judgment  itself  a  lien  upon  the  real  estate  of 
the  debtor  it  is  not  necessary  to  determine.  In  Koning 
v.  Bayard  (14  Fed.  Cas.  No.  7924),  decided  in  1829,  it 
was  held  that  such  was  their  legal  effect.  The  first  stat- 
ute to  specifically  declare  that  "  the  said  judgment  shall 
be  a  lien  on  such  lands,  etc.,"  was  the  Eevised  Laws  of 
1813  (Vol.  1,  ch.  50,  p.  501).  By  that  statute  it  was  enacted 
"That  all  and  singular  the  lands,  tenements,  and  real 
estates,  of  any  person  against  whom  any  judgment  shall 
have  been  obtained  in  any  court  of  record,  for  any  debt^ 
damages,  costs  or  other  sum  of  money,  shall  be  subject 
to  be  sold  upon  execution  to  be  issued  upon  such  judg- 
ment, and  the  said  judgment  shall  be  a  lien  on  such 
lands,  tenements,  and  real  estates :  Provided,  etc."  This 
statute  also  provided  that  a  judgment  not  docketed  should 
not  affect  any  lands  and  tenements  as  to  purchasers  and 
mortgagees.  This  statute  has  been  several  times  re-en- 
acted, amended  and  amplified  (2  R.  S.  part  3,  ch.  VI,  title 
4,  art.  2,  sections  11  and  12,  and  Laws  of  1840,  ch.  386),  and 
the  substance  of  it  is  expressed  in  the  present  provisions 
of  the  Code  of  Civil  Procedure  relating  to  this  subject. 
(See  sections  1250  and  1251  of  the  Code  of  Civil  Procedure.) 
By  virtue  of  the  statutory  changes  which  have  been 
made  in  relation  to  this  subject  a  judgment  upon  being 
filed  and  docketed  becomes  a  lien  upon  the  real  estate  of 
the  debtor.  It  is  no  longer  necessary  that  an  execution 
should  be  issued  upon  the  judgment  in  order  to  cause  the 
judgment  to  become  a  lien  upon  real  estate.  Adams 
v.  Dyer  (supra),  decided  in  1811,  and  Waterman  v.  Has- 
kihj  decided  in  1814,  had  under  consideration  judgments 
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that  were  docketed  prior  to  the  enactment  of  chapter  50  of 
the  Revised  Laws  of  1813.  At  the  time  these  two  cases 
wjere  decided  the  legal  effect  of  the  statutory  change  that 
had  taken  place  had  not  heen  determined.  Waterman 
v.  Haskin  (supra)  was  decided  solely  upon  the  supposed 
authority  of  Adams  v.  Dyer  (supra),  and  the  short  opinion 
that  was  rendered  in  Adams  v.  Dyer  ignored  the  ques- 
tion whether  any  statutory  change  had  been  made. 
Whether  this  was  because  the  judgment  itself  was  not 
deemed  a  lien  prior  to  the  statute  of  1813,  and  the  judg- 
ments under  consideration  in  these  cases  were  entered 
prior  to  the  passage  of  that  act,  it  is  needless  to  speculate. 
Of  course  it  is  true  that  if  the  judgment  actually 
became  a  lien  upon  the  land  it  can  make  no  difference 
whether  it  is  a  lien  by  virtue  of  express  statutory  enact- 
ment or  by  necessary  implication  from  other  language 
used  in  the  statute.  It  is,  however,  a  significant  fact 
that  at  the  time  Adams  v.  Dyer  (supra)  and  Waterman 
v.  Haskin  (supra)  were  decided  it  was  an  open  and 
undecided  question  in  this  state  whether  the  lien  attached 
upon  the  filing  of  the  judgment  or  whether  subsequent 
action  by  way  of  execution  must  be  taken  in  order  to 
cause  the  lien  to  attach.  It  was  not  until  more  than  fif- 
teen years  after  these  cases  were  decided  that  it  was  first 
held  in  Koning  v.  Bayard  (supra)  that  under  earlier 
statutes  by  implication  the  judgment  became  a  lien  from 
the  date  of  filing.  Even  after  thi$  decision,  as  Judge 
Bronson  pointed  out  in  Wood  v.  Colvin  (supra),  the  effect 
of  the  statutory  provision  was  not  fully  appreciated  by 
judges  and  lawyers.  The  fact  that  this  question  was 
undetermined  when  Adams  v.  Dyer  (supra)  and  Water- 
man v.  Haskin  (supra)  were  decided,  and  that  it  was 
not  determined  until  subsequent  statutory  enactments 
had  made  the  original  legislative  purpose  clear,  explains 
why  the  court  in  these  cases  assumed  that  the  rule  pre- 
vailing as  to  the  acquisition  of  a  lien  upon  personal  prop- 
erty also  prevailed  as  to  real  property  and  accorded  a 
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preference  to  the  judgment  creditor,  first  taking  proceed- 
ings by  way  of  execution.  The  statute  has  now  removed 
any  doubt  that  may  have  existed  on  the  subject  and 
declared  that  the  lien  attaches  as  to  land  from  the  filing 
of  the  judgment.  Under  these  circumstances  the  ruling 
in  Adams  v.  Dyer  (supra)  and  Waterman  v.  Haskin 
(supra)  should  not  be  so  applied  as  to  make  the  unneces- 
sary act  of  issuing  an  execution  the  ground  for  accord- 
ing, as  between  creditors  of  equal  rank,  to  one  creditor  a 
priority  over  another.  To  so  apply  these  decisions  is  to 
fail  to  give  effect  to  the  existing  statutory  provisions  on 
this  subject. 

Whatever  the  legal  effect  of  the  early  statutes  may 
have  been  it  is  perfectly  clear  that  since  1813  the  judg- 
ment itself  is  a  lien  upon  the  real  property  of  the  debtor. 
The  legal  effect  of  this  statutory  rule  is  that  from  the 
moment  a  judgment  is  duly  filed  and  docketed  legal 
rights  in  the  real  estate  of  the  debtor  attach.  In  the  case 
now  under  consideration  the  liens  of  the  three  judgments 
attached  simultaneously  to  the  property  of  Hulbert  upon 
his  acquisition  of  the  interest  derived  from  his  father. 
By  virtue  of  the  statute  they  were  at  that  time  equal  liens 
entitled  to  share  pro  rata  in  the  proceeds  of  the  debtor's 
property .  Such  being  the  case,  how  can  it  be  held  that  the 
issuing  of  the  execution  and  the  advertising  by  the  sheriff 
—  acts  which  would  be  an  idle  ceremony  —  should  give  a 
preference  to  the  creditor  ?  Once  a  lien  is  acquired  it  is  a 
right  which  cannot  be  lost  by  the  performance  of  an  unnec- 
essary act  by  another  creditor.  With  as  much  reason  could 
it  be  held  that  as  between  two  mortgagees  holding  mort- 
gages of  equal  rank,  the  one  who  showed  the  greatest  dili- 
gence in  commencing  an  action  of  foreclosure  should 
acquire  a  preference  over  the  other.  Under  the  terms  of 
the  statute  the  judgments  of  the  appellants  became  liens 
on  the  real  property  of  Hulbert  of  equal  rank  with  the  lien 
of  the  judgment  of  the  St.  Paul's  Church.  The  lien  of 
these  judgments  of  the  appellants,  having  attached,  did 
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not  forfeit  their  position  of  equality  and  become  subordi- 
nate to  a  lien  of  equal  rank,  merely  because  its  owner  did 
not  do  a  useless  thing.  In  Rankin  v.  Scott  (25  U.  S.  177, 
179)  Chief  Justice  Marshall  said:  "The  principle  is 
believed  to  be  universal,  that  a  prior  lien  gives  a  prior 
claim,  which  is  entitled  to  prior  satisfaction,  out  of  the 
subject  it  binds,  unless  the  lien  be  intrinsically  defective, 
or  be  displaced  by  some  act  of  the  party  holding  it,  which 
shall  postpone  him  in  a  court  of  law  or  equity  to  a  subse- 
quent claimant.  The  single  circumstance  of  not  pro- 
ceeding on  it  until  a  subsequent  lien  has  been  obtained 
and  carried  into  execution,  h&s  never  been  considered  as 
such  an  act."  The  diligence  of  a  junior  judgment 
creditor  could  not  affect  the  lien  of  a  senior  judgment 
creditor,  and  if  it  could  not  affect  the  lien  of  a  senior 
judgment  creditor,  it  cannot  affect  the  lien  of  equal 
rank.  The  principle  that  equity  favors  the  diligent  has 
no  application  where  one  creditor  displays  his  diligence  in 
the  doing  of  useless  and  unnecessary  things.  The  liens 
of  the  three  judgments  attached  when  Hulbert  acquired 
the  property.  The  issuing  of  an  execution  upon  one  of 
the  judgments  could  not  affect  the  relative  rank  of  the 
liens  as  between  themselves.  It  is  urged  that,  although 
this  reasoning  was  adopted  in  Rockhill  v.  Hanna  (4 
McLean,  554),  where  the  court  refused  to  follow  Adams  v. 
Dyer  (supra)  and  Waterman  v.  Haskin  (supra),  that 
case  was  not  followed  in  the  United  States  Supreme 
Court.  In  Rockhill  v.  Hanna  (56  U.  S.  189,  196)  the 
United  States  Supreme  Court  considered  the  question 
presented  in  Rockhill  v.  Hanna  (4  McLean,  554)  and 
intimated  an  opinion  in  accord  with  the  rule  declared  in 
Adams  v  Dyer  (supra)  and  Waterman  v.  Haskin  (supra)} 
but  the  decision  of  the  court  was  not  placed  on  that 
ground,  the  court  saying:  "  But  we  do  not  think  it 
necessary  to  rest  the  decision  of  this  case,  merely  on  the 
question  of  diligence,  or  to  decide  whether  this  doctrine 
has  been  finally  established  as  the  law  of  Indiana.     The 
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plaintiff's  lien  does  not,  by  the  statement  of  this  case, 
stand  on  an  equality  as  to  date  with  that  of  the  other 
judgments.  By  electing  to  take  the  body  of  his  debtor  in 
execution  he  has  postponed  his  lien,  because  the  arrest 
operated  in  law  as  an  extinguishment  of  his  judgment." 

Under  the  circumstances  disclosed,  and  in  view  of  the 
fact  that  A  dams  v.  Dyer  (supra)  and  Waterman  v.  Haskin 
(supra)  declare  a  rule  contrary  to  our  existing  statute  we 
feel  compelled  to  hold  that  these  decisions  are  no  longer 
controlling  upon  us  and  that  we  should  give  effect  to  the 
rule  declared  in  the  statute. 

The  order  appealed  f ronf  should  be  modified  by  direct- 
ing that  the  fund  now  deposited  in  court  should  be  dis- 
tributed pro  rata  between  the  three  judgments,  and  as 
so  modified  the  order  should  be  affirmed,  without  costs  to 
either  party. 

Willard  Bartlett,  Ch.  J.  (dissenting).  I  dissent 
from  the  judgment  about  to  be  rendered  in  this  case.  I 
think  it  is  in  conflict  with  the  established  law  of  this 
state  as  it  has  existed  for  more  than  a  century.  It 
squarely  overrules  two  decisions  of  our  old  Supreme 
Court,  the  doctrine  of  which  has  been  adopted  in  other 
states  and  approved  by  the  Supreme  Court  of  the  United 
States;  and  this  without  any  change  in  conditions  which 
in  my  opinion  suffices  to  justify  such  action. 

In  the  present  case,  three  judgments  stood  duly 
docketed  in  Seneca  county  against  the  defendant  Hul- 
bert,  when,  in  1910,  upon  the  death  of  his  father  he 
inherited  a  one-third  interest  in  the  real  estate  sought 
to  be  partitioned  in  this  action.  The  three  judgments 
thus  simultaneously  became  liens  upon  the  property  so 
acquired  by  the  judgment  debtor.  (Matter  of  Hazard,  73 
Huh,  22;  affd.,  on  opinion  below,  141  N.  Y.  586.)  Prior 
to  the  commencement  of  the  partition  suit,  and  pursuant 
to  leave  of  court,  duly  granted,  an  execution  against  the 
property  of  the  defendant  Hulbert  had  been  issued  to  the 
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sheriff  of  Seneca  county,  on  one  of  the  three  judgments 
which  was  in  favor  of  St.  Paul's  Church  of  Waterloo, 
N.  Y.;  and  the  sheriff  subsequently  sold  the  judgment 
debtor's  interest  in  the  real  estate  inherited  from  his 
father  to  the  respondent  William  F.  Bacon.  The  ques- 
tion presented  by  this  appeal  is  whether  St.  Paul's  Church 
acquired  a  preference  for  its  lien  over  the  liens  of  the 
other  two  judgments  by  the  steps  which  it  had  taken  to 
enforce  its  judgment  —  to  wit,  the  issue  of  an  execution 
and  causing  the  property  to  be  advertised  for  sale 
thereunder. 

The  courts  below  have  held,  without  dissent,  that  the 
judgment  in  favor  of  St.  Paul's  Church  had  thus  become 
entitled  to  priority. 

The  leading  cases  relied  upon  as  authority  for  this 
decision  —  which  it  is  now  proposed  to  reverse  —  are 
Adams  v.  Dyer  (8  Johns.  347)  and  Waterman  v.  Has- 
kin  (11  Johns.  228),  both  decided  by  the  old  Supreme 
Court,  the  former  in  1811,  when  Kent  was  chief  justice 
and  the  latter  in  1814  when  Kent  had  become  chancellor 
and  had  been  succeeded  as  chief  justice  by  Smith  Thomp- 
son, who  subsequently  became  an  associate  justice  of  the 
Supreme  Court  of  the  United  States.  With  them  on  the 
bench  were  such  men  as  Ambrose  Spencer,  William  W. 
Van  Ness  and  Joseph  C.  Yates;  so  that  the  judicial 
ability  of  the  court  can  hardly  be  questioned  by  New 
York  lawyers.  They  decided  that  where  judgments 
were  equal  as  to  the  date  of  the  lien,  the  issue  of  execu- 
tion upon  one  of  the  judgments,  the  advertisement  of  the 
lands  for  sale  thereunder  and  the  sale  thereof  by  the 
sheriff  entitled  the  plaintiff  in  that  judgment  to  have  his 
claim  first  satisfied  out  of  the  property.  In  the  second  case 
it  was  held  to  be  enough  to  establish  the  priority  of  such 
a  judgment  that  the  sheriff  who  received  the  execution 
thereon  had  begun  to  execute  the  process  first;  he  * '  thereby 
turned  the  scale  of  equal  right  and  gained  a  priority  by 
his  vigilance."    (Waterman  v.  Haskin,  supra.) 
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That  the  doctrine  of  these  cases  and  cases  to  the  same 
effect  in  other  states  has  been  regarded  as  establishing 
the  law  generally  in  accordance  with  the  rule  therein 
laid  down  appears  from  the  statements  by  the  leading 
text  writers  and  in  the  American  and  English  Encyclo- 
paedia of  Law. 

"If  two  or  more  judgments,  on  account  of  their  con- 
temporaneous rendition  or  docketing,  or  from  any  other 
cause,  are  equally  entitled  to  precedence  as  liens  on  the 
real  estate  of  the  judgment  debtor,  this  equality  may  be 
destroyed,  in  order  to  give  precedence  to  the  lien  holder 
who  first  attempts  to  subject  any  specific  real  estate  to 
the  payment  of  his  lien."  (2  Freeman  on  Judgments 
[4th  ed.],  section  374.) 

In  Rorer  on  Judicial  Sales,  section  703,  the  author 
states  the  rule  thus:  "  If  several  judgment  creditors  have 
judgments  of  equal  date,  and  their  judgments  are  in 
law  all  liens  on  the  real  estate  of  the  same  defendant,  the 
one  that  levies  thereon  first  obtains  priority." 

In  the  American  and  English  Encyclopaedia  of  Law 
(2d  ed.,  vol.  17, -p.  796)  we  find:  "  It  maybe  laid  down 
as  a  general  rule  that  where  liens  of  judgment  are  equal, 
one  judgment  creditor  may  acquire  apriority  over  another 
by  superior  vigilance  in  executing  his  judgment.  Thus 
in  some  cases  it  has  been  held  that  when  judgments  in 
favor  of  different  persons  and  against  the  same  defend- 
ant are  rendered  or  recorded  on  the  same  day,  the  judg- 
ment creditor  first  issuing  execution  and  levying  upon 
the  debtor's  property  acquires  a  prior  right  to  satisfaction. 
And  the  same  rule  has  been  applied  to  judgments  ren- 
dered at  the  same  term  where  .by  statute  such  judgments 
are  made  equal  liens  on  the  defendant's  real  estate." 

I  make  these  quotations  simply  to  show  that  the  doc- 
trine of  priority  by  execution  where  the  judgment  liens 
are  equal  is  not  a  peculiarity  of  New  York  jurisprudence. 
I  will  cite  a  few  cases  from  other  jurisdictions  in  which  it 
has  been  adopted  and  applied. 


HULBERT  V.  HULBERT.  445 


1916.]     Dis.  opinion,  per  Willard  Baktlktt,  Ch.  J.      [216  N.  Y.] 


The  case  of  Elston  v.  Castor  (101  Ind.  426)  resembles 
the  present  case  in  the  fact  that  the  judgment  debtor 
became  the  owner  of  the  lands  in  controversy  after  the 
rendition  of  the  several  judgments  against  him.  These 
previously  existing  judgments,  therefore,  became  equal 
liens  on  the  land;  but  it  was  held  that  the  one  of  the 
holders  of  such  liens  who  first  caused  execution  to  be 
issuedtand  levied  on  such  land  obtained  a  hen  which  was 
superior  to  that  of  the  other  judgments.  The  rationale 
of  the  doctrine  is  thus  explained  in  the  opinion:  "  Judg- 
ments are  liens  upon  the  real  estate  of  the  judgment 
debtor  because  the  statute  makes  them  such.  This  lien 
is  given  for  the  purpose  of  collection.  Mr.  Freeman 
says:  i  A  judgment  is  not  a  specific  lien  on  any  par- 
ticular real  estate  of  the  judgment  debtor,  but  a  general 
lien  upon  all  his  real  estate,  subject  to  all  prior  liens, 
either  legal  or  equitable,  irrespective  of  any  knowledge  of 
the  judgment  creditor  as  to  the  existence  of  such  hens.5 
4  In  short  a  judgment  creditor  has  no  jus  in  re>  but  a 
mere  power  to  make  his  general  lien  effectual  by  follow- 
ing up  the  steps  of  the  law  and  consummating  his  judg- 
ment by  an  execution  and  levy  on  the  land.5  §  338.  And 
so  it  was  said  in  the  case  of  Qtmbel  v.  Stolte  (59  Ind. 
446,  451)  distinguishing  a  mortgage  and  judgment  lien. 
i  There  can  be  no  doubt  that  a  law  which  gives  a  judg- 
ment creditor  a  lien  on  the  real  estate  of  the  debtor, 
relates  solely  to  the  remedy.'  When  the  liens  are  thus 
equal,  and  one  of  the  judgment  creditors  first  pursues  the 
remedy  and  exercises  the  power  of  making  his  hen 
effectual  by  following  up  the  steps  of  the  law  by  an 
execution  and  levy,  he  thereby  makes  his  consummated 
lien  superior,  which  until  then  was  but  equal." 

To  the  same  effect  is  Smith  v.  Ldnd  (29  HI.  24)  where 
the  court  said:  "  While  the  hen  was  made  equal,  dili- 
gence was  left  to  its  reward.  Under  the  general  law  the 
lien  of  judgments  is  equal,  but  the  vigilant  creditor  can 
acquire  a  preference  in  the  payment  of  his  judgment  by 
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first  issuing  his  execution.  If  one  creditor  who  is  pre- 
cisely equal  to  another  in  point  of  lien  shall  get  an 
advantage  by  the  use  of  superior  diligence  in  discov- 
ering property,  making  a  levy  and  sale  of  it,  where  is  the 
hardship  or  injustice  ? " 

In  Bruce  v.  Vogel  (38  Mo.  100,  106)  the  Supreme  Court 
of  Missouri  followed  the  rule  in  Adams  v.  Dyer  (supra), 
saying:   "  While  the  statute  makes  the  liens  equal,   it 
does  not  deprive  a  party  of  any  advantage  he  may  gain 
by  the  exercise  of  superior  diligence.     If  one  creditor  who 
is  exactly  equal  to  another  as  regards  liens,  by  energy, 
perseverance  and  diligence,  discovers  property  whereon 
to  levy  and  make  his  money,  justice  demands  that  he 
shall  reap  the  fruits  of  his  industry.     He  may  have  gone 
to  great  labor  and  expense  in  investigating  records  and 
ferreting  out  and  bringing  to  light  property  out  of  which 
to  satisfy  his  execution;  and  to  allow  another  person  who 
had  slept  on  his  rights,  and  neither  encountered  labor  or 
furnished  money,  to  stand  on  an  equality  with  him,  would 
be  inequitable.     *  Vigilantibus,  non  dormtentibus,  jura 
subveniunt.*    The  laws  assist  those  who  are  vigilant,  not 
those  who  sleep  over  their  rights.     We  are  well  satisfied, 
on  principle,  that  where  judgment  liens  are  equal,  one 
judgment  creditor  can  get  priority  over  another  by  his 
superior  vigilance  and  watchfulness.    The  execution  issued 
on  the  judgment  rendered  in  favor  of  Brown  was  fairly 
entitled  to  priority,  as  it  was  first  placed  in  the  hands  of 
the  officer,  and  the  levy  and  sale  were  made  under  it;  and 
the  money  could  not  be  diverted  from  it  and  applied  to 
others  subsequently  issued,  and  under  which  there  was 
neither  levy  nor  sale." 

In  Bliss  v.  Watkins  (16  Ala.  229),  decided  in  1849,  the 
Supreme  Court  of  Alabama  said:  "It  seems  to  be  well 
settled  in  New  York,  where  judgments  constitute  a  lien 
upon  land,  that  where  two  judgments  are  rendered  on  the 
same  day,  although  neither  judgment  creditor  has  the 
preference  as  a  lien,  yet  if  one  of  the  creditors  first  take 
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out  execution,  and  proceed  to  levy  and  sell,  his  execution 
must  be  first  satisfied,  by  reason  of  his  superior  diligence 
although  the  other  creditor  put  his  execution  in  the  hands 
of  the  sheriff  before  the  sale.  (Citing  Waterman  v.  Has- 
kin,  supra,  and  Adams  v.  Dyer,  supra.)  *  *  *  Where 
the  liens  created  by  the  judgments  are  equal,  the  money 
should  be  awarded  to  the  creditor  who  first  begins  execu- 
tion of  his  judgment.  There  is  nothing  unreasonable  in 
this,  and  it  is  but  carrying  out  the  spirit  of  our  statute  in 
respect  to  the  subject  of  lien.  It  is  giving  the  priority  to 
the  most  vigilant,  as  is  done  by  the  statute  in  respect  to 
personal  property,  which  gives  the  preference  to  the  party 
who  first  places  his  fi.  fa.  in  the  sheriff's  hands,  although 
it  may  have  issued  upon  a  junior  judgment." 

In  Iowa  it  is  held  that  where  judgments  are  entered  on 
the  same  day,  and  become  hens  against  the  real  estate  of 
the  judgment  debtor,  the  judgment  debtor  who  first 
issues  execution  and  sells,  obtains  a  preference  (Ltppen- 
cott,  Johnson  &  Co.  v.  Wilson,  40  Iowa,  425),  but  the 
courts  of  that  state  make  a  distinction  as  to  after-acquired 
property.  It  is  held  that  under  such  circumstances  a  dif- 
ferent rule  prevails  and  that  the  issuance  of  execution  and 
the  sale  do  not  give  a  preference.  No  reason  for  the  dis- 
tinction is  stated  except  that  the  two  cases  do  not  come 
within  the  same  rule.  (Kistersonv.  Tate,  94  Iowa,  665.) 
I  am  unable  to  perceive  any  difference  in  principle. 

This  review  of  the  development  of  the  rule  asserted  in 
the  cases  of  Adams  v.  Dyer  (supra)  and  Waterman  v. 
Haskin  (supra)  indicates  that  it  is  rather  firmly  imbedded 
in  our  general  jurisprudence.  On  what  ground  is  it  pro- 
posed to  overrule  these  time-honored  authorities,  the 
doctrine  of  which  appears  now  for  the  first  time  to  be 
questioned  in  this  state  ?  As  I  understand  the  prevailing 
opinion  it  is  simply  because  the  judgments  under  consid- 
eration in  the  Adams  and  Waterman  cases  were  dock- 
eted prior  to  the  enactment  of  chapter  50  of  the  Revised 
Laws  of  1813  which  contained  the  first  express  declare- 
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tion  that  a  judgment  should  be  a  lien  on  land.  It  is  per- 
fectly clear,  however,  that  the  judgments  considered  in 
these  two  cases  were  liens  upon  the  lands  of  the  judg- 
ment debtor.  In  the  first  place  in  each  case  the  court 
said  so.  I  quote:  "We  must  then  consider  the  judg- 
ments equal  as  to  the  date  of  the  lien , "  etc. ,  etc.  (Adams 
v.  Dyer,  supra.)  "  By  the  second  section  of  the  act  con- 
cerning judgments  and  executions  passed  the  31st  of 
March,  1801,  a  judgment  lien  attaches  upon  the  time  of 
filing  the  record  of  judgment."  (Waterman  v.  Haskin, 
supra.)  While  it  is  quite  true  that  under  the  statutes 
then  in  force  judgments  were  not  expressly  declared  to 
be  liens  upon  real  estate,  those  statutes  necessarily 
implied  that  such  was  the  law.  The  phraseology  of  the 
act  of  1801  referred  to  in  the  Waterman  case  was  sub- 
stantially the  same  as  that  of  the  act  of  1787  considered 
by  the  Circuit  Court  of  the  United  States  in  Koning  v. 
Bayard  (14  Fed.  Cases,  843),  decided  by  Mr.  Justice 
Smith  Thompson,  sitting  as  circuit  justice  in  1829;  and 
he  held  that  the  declaration  in  the  act  of  1787  that  no 
judgment  should  affect  land  but  from  the  time  of  the 
filing  of  the  roll  and  the  docketing  of  the  judgment 
necessarily  implied  that  upon  that  being  done  the  judg- 
ment should  affect  the  land  and  was  equivalent  to  say- 
ing that  it  should  then  become  a  lien. 

If  a  judgment  actually  is  a  lien  upon  land  I  cannot 
see  what  difference  it  can  possibly  make  whether  it  has 
become  a  lien  by  reason  of  an  express  statutory  declara- 
tion to  that  effect  or  by  reason  of  necessary  implication 
from  other  language  used  in  the  statute.  If,  as  was 
virtually  held  in  the  case  last  cited,  the  declaration  in 
the  Revised  Laws  of  1813  merely  expressed  what  had 
been  necessarily  implied  before,  I  cannot  comprehend  how 
the  enactment  of  the  later  statute  can  be  regarded  as 
furnishing  any  basis  for  the  distinction  made  in  the 
prevailing  opinion. 

One  of  the  main  purposes  for  which  this  court  exists  is 
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to  preserve  the  harmony  and  consistency  of  judicial 
decisions,  finally  determining  the  rights  of  litigants;  and 
this  can  only  be  done  by  maintaining  a  due  regard  for 
precedents.  If  we  overrule  these  two  precedents,  it 
seems  to  me  that  we  warn  counsel  and  the  lower 
courts  that  they  can  no  longer  rely  on  authority  to 
guide  the  former  in  giving  advice  or  the  latter  in  render- 
ing decisions.  If  the  lapse  of  time  or  later  statutory 
enactments  had  brought  about  changed  conditions  which 
required  us  to  take  a  different  view  from  that  taken  by 
the  old  Supreme  Court,  I  might  agree  with  my  brethren; 
but  I  can  discover  no  change  which  affects  the  principle 
on  which  those  cases  were  decided. 

For  these  reasons  I  dissent  and  vote  for  the  affirmance 
of  the  final  order  appealed  from  without  modification. 

Chase,  Collin  and  Hogan,  JJ.,  concur  with  Sea- 
bury,  J.;  Cuddeback   and  Pound,  JJ.,  concur  with 

WlLLARD  BARTLETT,  Ch.    J. 

Order  modified,  etc. 


In  the  Matter  of  the  Petition  of  William  W.  Farley,  as 
State  Commissioner  of  Excise,  Respondent,  for  an 
Order  Revoking  and  Canceling  the  Liquor  Tax  Certifi- 
cate Issued  to  Joseph  H.  Miller,  Appellant. 

Liquor  tax  —  application  for  certificate — when  apparently 
untruthful  answers  in  application  do  not  preclude  issue  of  certifi- 
cate— notice  of  abandonment  of  liquor  traffic  not  acted  upon 
-within  sixty  days  does  not  prevent  issuing  of  certificate  for 
original  place. 

1.  An  untruthful  answer  of  an  applicant  for  a  liquor  tax  certificate 
is  not  false  within  the  intent  of  the  statute,  relating  to  the  revoca- 
tion and  cancellation  of  liquor  tax  certificates  (Liquor  Tax  Law 
[Cons.  Laws,  ch.  34],  §  27,  subd.  2),  for  the  purpose  of  revoking  the 
certificate,  when  the  information  which  the  question  was  intended 
to  elicit  was,  at  the  time  of  the  making  and  for  the  purpose  of  the 
application,  truthfully,  explicitly  and  in  good  faith  fully  imparted 
to  the  certificate  issuing  officer,  and  the  answer  within  the  applica- 
29 
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tion  was  that  directed  by  him.  When  the  state,  through  its  agent 
or  representative,  has  interpreted  and  acted  upon  the  information 
so  received,  it  is  equitably  estopped  from  destroying  the  property 
of  the  applicant  on  the  ground  that  the  answer  was  false. 

2.  An  application  for  a  liquor  tax  certificate,  at  premises  where 
liquor  had  been  sold  continuously  for  several  years,  stated  that  no 
notice  of  abandonment  of  the  liquor  traffic  at  said  premises,  pur- 
suant to  the  provisions  of  the  Liquor  Tax  Law,  had  been  thereto- 
fore filed.  As  a  matter  of  fact  a  notice  had  been  filed  that  the 
traffic  in  liquors  was  abandoned  at  throe  premises  and  was  to  be 
carried  on  at  another  place,  and  a  liquor  tax  certificate  had  been 
issued  for  that  place.  No  liquor  had  been  sold,  however,  at  that 
place  and  the  notice  had  become  null  and  void  from  not  being  acted 
upon  within  sixty  days  from  the  filing  thereof.  (Liquor  Tax  Law, 
§8,  subd.  9,  as  amended  by  L.  1911,  ch.  298.)  All  of  these  facts  were 
known  to  the  county  treasurer  and  the  state  commissioner  of  excise 
when  the  application  in  question  was  made,  and  the  answers  to 
the  questions  in  the  application  were  made  by  the  applicant  by  the 
direction  of  the  county  treasurer.  Held,  that  such  notice  of  aban- 
donment, being  void  under  the  statute,  did  not  operate  as  a  discon- 
tinuance of  business  at  the  original  place  or  bar  the  issuance  of  or 
invalidate  a  certificate  for  that  place.  Held,  further,  that  the  failure 
of  the  applicant  to  secure  and  file  with  the  application  new  con- 
sents of  property  owners  for  such  original  place  did  not  bar  the 
issuance  of  the  certificate  asked  for  in  such  application. 

Matter  of  Farley  v.  Miller,  169  App.  Div.  962,  reversed. 

(Argued  November  17,  1915;  decided  January  4,  1916.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
July  10,  1915,  which  affirmed  an  order  of  Special  Term 
revoking  and  canceling  a  liquor  tax  certificate. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Harry  C.  Barker  for  appellant.  The  answers  to  the 
questions  contained  in  the  applications  were  as  a  mat- 
ter of  law  true.  The  petitioner  has  shown  no  ground 
for  revocation.  (Matter  of  Kessler,  163  N.  Y.  205;  Matter 
of  HatvkinSy  165  N.  Y.  191;  Matter  of  Moultony  59  App. 
Div.  25;  Matter  ofLoper,  53  App.  Div.  576.)  The  county 
treasurer  and  the  department  of  excise  were  obliged  by 
law  to  pass  upon  and  determine  the  question  of  abandon- 
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ment  and  whether  any  rights  had  been  transferred  or  if 
transferred  had  reverted.  (People  ex  rel.  Anderson  v. 
Hoag,  11  App.  Div.  74.)  The  state  department  of  excise 
is  estopped  from  attacking  its  own  rulings  to  the  preju- 
dice of  the  defendant.  (Trustees,  etc.,  v.  Smith,  118 
N.  Y.  634;  Curnen  v.  City  of  New  York,  79  N.  Y.  511; 
CfLeary  v.  Board  of  Education,  93  N.  Y.  1;  Decker  v. 
Sexton,  19  Misc.  Rep.  59;  Banks  v.  Weston,  172  N.  Y. 
266.) 

Louis  M.  King  and  A.  M.  Sperry  for  respondent.  A 
notice  of  abandonment  having  been  filed  against  the 
premises  in  question,  to  wit,  No.  196  North  Water  street, 
no  new  certificate  could  issue  therefor.  (L.  1909,  ch.  39, 
§  8,  subd.  9. )  The  certificate  was  properly  revoked.  (Far- 
ley v.  Schultz,  84  Misc.  Rep.  594;  163  App.  Div.  593; 
212  N.  Y.  591.) 

Collin,  J.  The  certificate  in  question  was  issued  for 
the  premises  No.  196  North  Water  street  of  the  city  of 
Poughkeepsie,  Dutchess  county.  The  application  of 
Joseph  H.  Miller,  on  which  the  certificate  was  obtained, 
contained  the  following  questions  and  answers  among 
others:  "11.  Since  what  date  have  said  premises  been 
continuously  occupied  for  such  traffic  in  liquors  ?  Since 
October  first,  1908."  "  34.  Has  a  notice  of  abandonment 
of  such  traffic  at  said  premises,  pursuant  to  the  provisions 
of  section  8  of  the  Liquor  Tax  Law,  been  heretofore 
filed  ?  No,"  and  the  statement  that  he  might  "  lawfully 
carry  on  such  traffic  in  liquors  upon  such  premises." 
Upon  the  alleged  falsity  of  those  answers  and  the  state- 
ment the  certificate  was  canceled  under  the  statutory 
provision:  "  At  any  time  after  a  liquor  tax  certificate  has 
been  issued  to  any  person  under  section  eight  of  this  chap- 
ter, said  liquor  tax  certificate  may  be  revoked  and  canceled 
if  material  statements  in  the  application  of  the  holder  of 
such  certificate  were  false   *  *  *  or  if  the  holder  of  said 
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certificate  was  not  for  any  reason  entitled  to  receive  or  hold 
the  same,  or  to  traffic  in  liquors  *  *  *."  (Liquor  Tax 
.  Law  [Cons.  Laws,  ch.  34],  §  27,  subd.  2.)  The  state  com- 
missioner of  excise  by  his  petition  asserted  that  the 
answers  and  statement  were  false,  and  that  Joseph  H. 
Miller  was  not  entitled  to  receive  the  certificate  or  traffic 
in  liquors.     * 

The  facts  are:  On  September  30,  1913,  a  liquor  tax  cer- 
tificate existed  for  the  premises  19t>  North  Water  street, 
and  traffic  in  liquor  had  been  continuously  lawfully  carried 
on  at  said  premises  since  October  1st,  1908.  On  Septem- 
ber 30,  1913,  the  last  day  of  the  term  for  which  the  cer- 
tificate was  issued,  there  was  filed  with  the  county  treas- 
urer of  Dutchess  county,  the  officer  charged  with  the  duty 
of  issuing  liquor  tax  certificates  in  that  county,  a  notice 
that  the  traffic  in  liquors  was  abandoned  at  those  premises 
and  was  to  be  carried  on  at  No.  40  College  avenue  of 
Poughkeepsie.  The  filing  of  such  notice  was  authorized 
by  the  statute.  (Liquor  Tax  Law,  §  S,  subd.  9.)  The 
statute  provided  further:  "In  any  case  such  notice  (of 
abandonment)  shall  be  null  and  void  unless  within  sixty 
days  from  the  filing  thereof  such  traffic  in  liquors  shall 
be  lawfully  carried  on  at  the  premises  described  in  such 
notice  as  the  premises  in  which  it  is  intended  to  carry  on 
such  traffic,  and  continued  thereat  for  a  period  of  not  less 
than  sixty  days,  and  the  filing  of  a  notice  that  becomes 
null  and  void  shall  not  be  deemed  an  abandonment  of  the 
traffic  at  the  premises  described  (the  abandoned  premises) 
in  such  liquor  tax  certificate.  After  the  filing  of  such 
notice  as  aforesaid,  the  prohibition  herein  contained  (the 
so-called  Ratio  Act  referred  to  below)  shall  not  apply  to 
the  premises  described  in  such  notice  as  the  premises  in 
which  it  is  intended  to  carry  on  such  traffic,  provided  that 
an  application  for  a  certificate  to  carry  on  such  traffic  in 
liquors  thereat  shall  be  made  in  due  form  to  the  proper 
officer,  within  sixty  days  from  the  filing  of  such  notice,  and 
provided  further  that  such  traffic  is  continuouslv  there- 
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after  carried  on  at  said  premises  for  a  period  not  less  than 
sixty  days.    Except  in  a  case  where  such  notice  becomes 
null  and  void  as  aforesaid,  no  liquor  tax  certificate  for  traf- 
fic in  liquors  under  the  provisions  of  subdivision  one  of 
this  section  shall  thereafter  be  issued  for,  and  it  shall  be 
unlawful  to  so  traffic  in  liquors  in  the  premises  described 
in  such  notice  as  the  premises  in  which  the  traffic  in 
liquors  has  been  abandoned,  unless  there  shall  subse- 
quently be  filed  another  notice  of  abandonment,  in  the 
manner  herein  provided,  which  notice  shall  describe  such 
first  abandoned  premises  as  the  premises  in  which  it  is 
intended    to  again  carry  on  such    traffic  in    liquors." 
(Liquor  Tax  Law,  §  8,  subd.  0,  as  amended  by  L.  1911, 
ch.  298.)    In  1910,  an  amendment,  frequently  denomi- 
nated the  Ratio  Act,  was  added  to  the  Liquor  Tax  Law 
(Laws  of  1910,  ch.  494,  and  amended  by  Laws  of  1911, 
ch.  298),  which  restricts  the  issuance  of  liquor  tax  cer- 
tificates in  excess  of  a  certain  proportion  of  the  popula- 
tion, but  exempts  from  that  provision  premises  in  which 
the  traffic  in  liquors  was  lawfully  carried  on  at  some  time 
within  one  year  immediately  preceding  the  enactment, 
provided  such  traffic  was  not  abandoned  thereat  during 
that  period.     This  provision  was,  after  the  commence- 
ment of  this  proceeding,  again  amended.    (Laws  of  1915, 
ch.  654.)    During  the  period  of  time  involved  here,  the 
certificates  in  the  city  of  Poughkeepsie  exceeded  in  num- 
ber the  proportion  of  the  population  fixed  by  the  statute. 
On  November  1st,  1913,  a  liquor  tax  certificate  was 
issued,  and  was  unrevoked  at   the  time  of  the  trial  in 
this  proceeding,  January  24,  1914,  for  the  premises  No. 
40  College  avenue.     No  liquor  was  at  any  time  interven- 
ing September  30,  1913,  and  the  trial  sold   at    No.   40 
College  avenue,  and  the  consents  of  the  owner  of  those 
premises  and  of  the  owners  of  adjoining  premises  to  the 
transfer  of  the  traffic  to  those  premises  was  on  the  express 
agreement  and  condition  that  no  liquor  was  to  be  or 
should  be  sold  at  those  premises  under  such  transfer. 
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On  December  5,  1913,  the  certificate  revoked  in  this 
proceeding  was  issued.  It  was  issued  under  a  ruling  by 
the  state  commissioner  of  excise,  upon  the  submission  of 
the  matter  to  him,  that  the  premises  No.  196  North 
Water  street  were  entitled  to  a  liquor  tax  certificate 
which  should  be  issued  to  the  appellant  upon  the  applica- 
tion in  question.  The  state  commissioner  and  the  county 
treasurer  then  had  full  knowledge  of  all  the  facts  and 
circumstances  surrounding  the  application  and  neither 
of  them  has  been  in  any  way  deceived  or  misled  by  the 
answers  and  statement  of  the  application.  The  answer 
to  the  question  number  34  was  made  pursuant  to  the 
express  direction  of  the  county  treasurer  of  Dutchess 
county  in  accordance  with  the  ruling  of  the  commissioner. 

The  respondent  asserts  that  the  revocation  of  the  cer- 
tificate was  compelled  and  justified  by  the  single  fact  that 
the  notice  of  abandonment  was  filed  against  the  premises 
No.  196  North  Water  street.  His  argument  is  that  the 
duties  of  the  county  treasurer  in  the  matter  were  purely 
ministerial,  excluding  that  of  going  behind  the  notice  of 
abandonment  and  determining  whether  it  was  null  and 
void,  and  as  to  him  it  would  become  null  and  void  only 
by  being  expunged  from  his  files  by  something  of  an  offi- 
cial nature  by  way  of  a  court  order  by  which  he  could  be 
governed;  the  fact  that  the  notice  was  on  file  inflexibly 
and  inescapably  constituted  the  answer  false  within  the 
meaning  of  the  statute,  regardless  of  the  facts,  if  they 
existed,  that  the  notice  was  in  truth  null  and  void,  that 
it  was  not  to  be  deemed  an  abandonment  of  the  traffic  at 
the  premises  No.  196  North  Water  street  and  that  the 
state  commissioner  of  excise  with  full  knowledge  of  all 
the  facts  had  ruled  that  the  notice  was  null  and  void. 
He  invokes  in  support  of  the  assertion  the  parts  of  the 
statute  we  have  referred  to  and  additionally  and  espe- 
cially the  statutory  prohibition  (section  17)  of  the  issuance 
of  the  certificate  in  case  it  shall  appear  by  a  notice  duly 
filed  with  the  certificate  issuing  officer  that  such  traffic 
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has  been  abandoned  at  the  premises  described  in  the 
application  statement. 

We  turn  now  to  a  determination  of  the  effect  of  the 
untruthfulness  of  the  answers  considered  by  itself  as  the 
ground  for  the  revocation  of  the  certificate.  The  statute 
provided  that  the  applicant  should  state  in  the  applica- 
tion whether  or  not  there  had  been  filed  with  the  cer- 
tificate issuing  officer  a  notice  of  abandonment  by  virtue 
of  which  traffic  in  liquors  might  lawfully  be  carried  on 
at  the  premises  described  in  the  application  statement, 
together  with  the  date  of  the  filing  of  such  notice 
and  other  facts.  (Liquor  Tax  Law,  §  15,  subd.  3.) 
The  applicant  did  so  state  through  the  question  35  and 
the  answer  thereto.  The  statute  did  not  provide  for  the 
statement  which  the  question  34  elicited.  Manifestly,  it 
was  not  by  virtue  of  the,  or  any,  notice  of  abandonment 
that  the  traffic  in  liquors  might  lawfully  be  carried  on  at 
196  North  Water  street.  It  was  rather  by  virtue  of  the 
statutory  exemption  of  those  premises  from  the  prohibi-  * 
tion  of  the  Ratio  Act,  because  the  traffic  in  liquors  was 
lawfully  carried  on  there  at  some  time  within  one  year 
immediately  preceding  the  passage  of  the  act,  and,  by 
reason  of  the  nullity  of  the  notice  of  abandonment,  was 
not  abandoned  thereat,  during  said  period.  The  statute 
neither  required  nor  authorized  the  question  34  (Liquor 
Tax  Law,  §  15),  and  contemplates,  apparently,  that  the 
application  shall  contain  the  statements,  and  those  only, 
which  it  indicated  (Id.  subd.  11),  and  that  knowledge  of 
the  abandonment  of  premises  shall  be  acquired  by  the 
certificate  issuing  officer  from  the  filed  notice  thereof. 
(§  17.)  The  materiality,  therefore,  in  judgment  of  law, 
of  the  answer  to  the  question  34  may  well  be  doubted 
(See  opinion  of  Mr.  Justice  Hiscock  in  Matter  of  Lyman, 
23  Misc.  Rep.  710;  Matter  of  Hawkins,  165  N.  Y.  188), 
but  assuming,  without  deciding,  that  information,  other 
than  that  pointed  out  by  the  statute,  which  the  certificate 
issuing  officer  deems  material,  may  be  sought  through 
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the  questions  of  the  application  blank,  we  hold  that  an 
untruthful  answer  of  the  applicant  is  not  false,  within 
the  intent  of  the  statute,  for  the  purpose  of  revoking  the 
certificate,  when  the  information  which  the  question  was 
intended  to  elicit  was,  at  the  time  of  the  making  and  for 
the  purpose  of  the  application,  truthfully,  explicitly  and 
in  good  faith  fully  imparted  to  the  certificate  issuing 
officer,  and  the  answer  within  the  application  was  that 
directed  by  him.  The  state,  through  its  agent  or  repre- 
sentative, having  interpreted  and  acted  upon  the  informa- 
tion so  received,  is  equitably  estopped  from  destroying 
the  property  of  the  applicant  upon  the  ground  that  the 
answer  was  false.  The  doctrine  of  the  cases  next  cited 
should  be  applied  to  the  facts  here.  (Trustees  of  Brook- 
haven  v.  Smith,  118  N.  Y.  634;  Maher  v.  Hibernia  Ins. 
Co.,  67  N.  Y.  283;  Malleable  Iron  Works  v.  Phoenix 
Ins.  Co.,  25  Conn.  465;  Bank  of  Monongahela  Valley  v. 
Weston,  172  N.  Y.  259,  266;  Ring  v.  Windsor  Co.  Mut. 
Fire  Ins.  Co.,  51  Vt.  563;  Miller  v.  Pho&nix  Mutual 
Life  Ins.  Co.,  107  N.  Y.  292;  Ala.  G.  L.  Ins.  Co.  v. 
Garner,  77  Ala.  210.) 

The  respondent  asserts  that  the  answer  to  question  11 
was  false  because  of  the  filing  of  the  notice  of  abandon- 
ment, although  the  notice  had  become  null  and  void.  In 
this  he  errs.  The  appellant  prior  to  September  30,  1913, 
duly  applied  for  and  fulfilled  all  the  requirements  for 
obtaining  the  certificate.  The  notice  of  abandonment 
was  filed  and  the  certificate  was  not  issued.  On  Decem- 
ber 2,  1913,  and  when  more  than  the  sixty  days  next  fol- 
lowing the  filing  of  the  notice  and  more  than  thirty  days 
next  following  the  issuance  of  the  certificate  for  the 
premises  40  College  avenue  had  elapsed,  he  formally 
demanded  the  issuance  of  the  certificate  and  was  directed 
by  the  state  commissioner  of  excise  that  a  new  application 
in  the  same  form  as  that  filed  in  September  must  be 
made  and  filed.  He  continuously  occupied,  within  the 
meaning  of  the  statute,  the  premises  subsequent  to  Sep- 
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tember  30  for  such  traffic  in  liquors.  (Matter  ofKessler, 
163  N.  Y.  205;  Matter  of  Hawkins,  165  N.  Y.  188;  MaU 
ter  of  Loper,  53  App.  Div.  576.) 

The  next  question  presented  is,  was  the  appellant, 
because  of  the  filed  notice  of  abandonment,  not  entitled  to 
receive  or  hold  the  certificate  or  to  traffic  in  liquors  at 
the  premises  196  North  Water  street.  It  involves  the 
right  of  the  appellant  to  there  traffic  in  liquors.  It 
passes  beyond  the  questions  and  answers  of  the  applica- 
tion and  comprehends  the  facts  as  they  existed.  At  the 
time  the  certificate  was  issued,  by  virtue  of  the  statute 
itself,  the  notice  of  abandonment  had  become,  under  the 
facts  here  presented,  null  and  void  and  the  filing  of  it 
could  not  be  deemed  an  abandonment  of  the  traffic  at  196 
North  Water  street.  The  validity  of  the  certificate  for 
the  premises  40  College  avenue,  depended  primarily  upon 
and  ceased  with  that  of  the  notice  of  abandonment.  No 
valid  transfer  of  it  could  have  been  or  could  be  made. 
On  December  5,  1913,  the  conditions  in  fact  were:  there 
-was  no  notice  of  abandonment  of  the  premises  196  North 
Water  street,  nor  certificate  for  40  College  avenue;  there 
was  the  application  of  the  appellant  for  196  North  Water 
street,  at  which  the  traffic  had  been  carried  on  within 
the  year  immediately  preceding  the  Ratio  Act.  Those 
conditions  in  connection  with  others  which  the  appellant 
unquestionably  complied  with  entitled  him  to  receive  and 
hold  the  certificate  and  to  traffic  in  liquors. .  The  mere  fact 
that  the  notice  of  abandonment  was  filed  with  the  certifi- 
cate issuing  officer  did  not  bar  the  issuance  of  or  invalidate 
the  certificate  when  issued.  The  county  treasurer  was 
not  bound  to  seek  information  beyond  that  which  the 
questions  of  the  application  might  properly  have  evoked, 
or  upon  the  entire  information  received  might  have 
refused  to  determine  the  right  of  the  appellant  to  and  to 
issue  the  certificate,  thus  leaving  the  appellant  to  the 
remedy  of  certiorari  for  its  acquisition.  (§  27,  subd.  1.) 
But,   inasmuch  as  he  issued  the  certificate,  he  cannot 
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support  this  proceeding  by  the  mere  fact  that  the  notice 
was  filed,  even  as  he  could  not  by  it  defeat  the  writ  of 
certiorari  issued  to  the  appellant,  upon  the  refusal  of  the 
certificate,  to  compel  its  issuance.  Nor  did  the  failure  of 
the  appellant  to  secure  and  file  with  the  application  new 
consents  of  property  owners  bar  the  issuance  of  the 
certificate. 

The  relevant  statutory  provision  is:  "Whenever  the 
consents  shall  have  been  obtained  and  filed  as  required 
by  law  at  the  time  of  such  filing,  unless  the  same  be 
given  for  a  limited  term,  no  further  or  other  consent  for 
trafficking  in  liquor  on  such  premises  shall  be  required  so 
long  as  such  premises  shall  be  continuously  occupied  by 
such  traffic."  (Liquor  Tax  Law,  §  15,  subd.  8,  as  amd.  by 
L.  1911,  ch.  643.)  The  application  filed  with  the  county 
treasurer  stated  that  the  original  consents  were  obtained 
for  an  unlimited  term.  The  premises  had  been  continu- 
ously occupied  in  the  traffic.  The  consents  having  been 
once  obtained  and  filed  are  kept  in  force  so  long  as  the 
place  shall  be  continuously  occupied  for  the  traffic.  (Mat- 
ter of  Hawkins,  165  N.  Y.  188.) 

The  orders  of  the  Appellate  Division  and  of  the 
Special  Term  should  be  reversed  and  the  proceeding 
dismissed,  with  costs  in  all  the  courts. 

Pound,  J.  I  concur  in  the  result  on  the  sole  ground 
that,  under  the  rule  laid  down  in  Matter  of  Moulton  (59 
App.  Div.  25;  affd.,  168  N.  Y.  645),  although  the  answers 
to  questions  No.  11  and  No.  34  were  false,  applicant 
would  have  been  entitled  to  his  certificate  if  be  had  stated 
the  facts  correctly,  and  the  statements  were,  therefore, 
immaterial. 

Willard  Bartlett,  Ch.  J.,  Hiscock,  Chase  and 
Seabury,  JJ.,  concur  with  Collin,  J.,  and  Cardozo 
and  Pound,  JJ.,  concur  in  result  in  memorandum. 

Orders  reversed,  etc. 
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Abraham  H.  Altschul,  Respondent,  r.  Alfred  Ludwig, 
as  Superintendent  of  Buildings  of  the  Borough  of  Man- 
hattan, City  of  New  York,  et  al.,  Appellants. 

Injunction — when  taxpayer  may  maintain  action  for  injunc- 
tion restraining  municipal  officers  from  permitting  erection  and 
remodeling  of  theatre  in  violation  of  building  laws  —  New  York 
(city  of)  —  board  of  examiners  of  plans  for  buildings  —  when  board 
exceeds  its  powers  its  acts  are  void. 

1.  The  mere  illegality  of  an  official  act  in  and  of  itself  does  not 
justify  injunctive  relief  in  the  actions  authorized  to  be  brought  by  a 
taxpayer  under  section  51  of  chapter  24.  Consolidated  Laws,  but 
when  waste  or  injury  is  not  involved,  it  must  appear  that  in  addition 
to  being  an  illegal  official  act  the  threatened  act  is  such  as  to  imperil 
the  public  interests  or  calculated  to  work  public  injury  or  produce 
some  public  mischief. 

2.  Under  that  statute  an  action  may  be  maintained  by  a  taxpayer 
of  the  city  of  New  York  to  restrain  the  superintendent  of  buildings 
from  approving  the  plans  for,  and  permitting,  the  erection  or 
remodeling  of  a  theatre  in  that  city  where  such  plans  do  not  comply 
with  the  provisions  of  the  Building  Code.  The  erection  of  a  theatre 
in  violation  of  such  provisions  is  a  public  nuisance  which  could  be 
restrained  by  the  public  authorities,  and  as  the  granting  of  a  per- 
mit to  erect  such  a  building  is  also  an  illegal  official  act,  it  may  be 
restrained  in  a  taxpayer's  action. 

3.  Although  the  Greater  New  York  charter  (L.  1901,  ch.  466,  §  411) 
authorizes  owners  of  buildings  or  structures  to  appeal  from  decisions 
of  the  superintendent  of  buildings  refusing  to  approve  plans  for 
buildings  and  provides  that  "such  decisions  shall  be  final,"  this 
means  that  the  decision  of  the  board  when  acting  within  its  limited 
statutory  authority  shall  be  final.  This  statute  does  not  confer 
upon  the  board  the  right  to  approve  a  form  of  construction  not 
sanctioned  by  the  provisions  of  the  Building  Code,  and  neither  the 
superintendent  of  buildings  nor  the  board  can  lawfully  act  in  vio- 
lation of  such  provisions.  When  the  board  acts  beyond  its  powers 
its  acts  are  void,  and  the  statute  furnishes  no  justification  for  with- 
holding injunctive  relief  if  the  case  is  in  other  respects  such  as  to 
entitle  the  plaintiff  to  the  relief  sought. 

Altschul  v.  Ludwig,  170  App.  Div.  — ,  affirmed. 

(Argued  November  18,  1915;  decided  January  4,  1916.) 
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Appeal,  by  permission,  from  an  order  of  theAppellate 
Division  of  the  Supreme  Court  in  the  first  judicial 
department,  entered  October  15,  1915,  which  reversed  an 
order  of  Special  Term  denying  a  motion  for  an  in j  unction 
pendente  lite  to  restrain  the  superintendent  of  buildings 
from  approving  plans  for  alteration  of  a  theatre. 

The  facts,  so  far  as  material,  and  the  questions  certified 
are  stated  in  the  opinion. 

Lamar  Hardy,  Corporation  Counsel  (Terenc3  Far- 
ley and  William  J.  Millard  of  counsel),  for  appellants. 
The  board  of  examiners  in  reversing  the  decision  of 
the  superintendent  of  buildings,  clearly  acted  within 
its  jurisdiction.  Its  determination,  therefore,  in  no 
sense  of  the  word,  can  be  considered  an  illegal  official 
act.  (L.  1901,  ch.  466,  §§  406,  407,  410,  411.)  When 
a  statute  of  this  state  prescribes  that  the  determi- 
nation of  a  given  board  is  final,  it  is  extremely 
doubtful  whether  the  courts  have  any  jurisdiction  to 
review  it.  {Kittinger  v.  Buffalo  Traction  Co.,  160 
N.  Y.  377;  Barhite  v.  Home  Tel  Co.,  50  App.  Div.  25; 
Holtz  v.  Diehl,  26  Misc.  Rep.  224;  McCutclieon  v. 
Terminal  Station  Commission,  88  Misc.  Rep.  .  148; 
Hearst  v.  MeClellan,  102  App.  Div.  342.)  Even  if 
the  decision  of  the  board  of  examiners  in  overruling  the 
determination  of  the  superintendent  of  buildings  does 
constitute  an  illegal  official  act,  it  will  not  be  enjoined  in 
a  taxpayer's  action  unless  such  act  necessarily  involves 
a  waste  or  injury  to  the  property,  funds  or  estate 
of  the  city.  {Fire  Dept.  v.  Atlas  S.  S.  Co.,  106  N.  T. 
566;  Rodgers  v.  O'Brien,  153  N.  Y.  357;  Matter  of 
Reynolds,  202  N.  Y.  430;  Slavin  v.  McGuire.  205  N.  Y. 
84;  Ziegler  v.  Chapin,  126  N.  Y.  342;  Thompson  on 
Taxpayers'  Actions,  4.) 

Charles  H.  Strong  for  respondent.  The  answer  to  the 
first  question  should  be  in  the  affirmative.     At  the  suit 
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of  a  taxpayer,  the  court  may  restrain  an  agent  or  servant 
of  a  municipality  who  is  about  to  disregard  provisions  of 
the  Building  Law,  designed  to  protect  the  people  from 
the  hazard  of  death  by  fire  in  a  theatre.  (L.  1901,  ch. 
466,  §  411;  Peck  v.  Belknap,  130  N.Y.  394;  Ayers  v.  Law- 
rence, 59  N.  Y.  192;  Thompson  on  Taxpayers'  Actions, 
12-16;  Oerlach  v.  Brandreth,  34  App.  Div.  197;  Starin 
v.  Edson,  42  Hun,  549;  112  N.  Y.  206;  Kingsley  v.  Bow- 
man,  33  App.  Div.  1 ;  Southern  leasing  Co.  v.  Ludwig, 
168  App.  Div.  233;  Wey  v.  O'Hara,  48  Misc.  Eep.  84; 
Parfitt  v.  Ferguson,  159  N.  Y.  Ill;  Bush  v.  O'Brien,  164 
N.  Y.  205;  Bush  v.  Coler,  60  App.  Div.  56;  170  N.  Y. 
587.)  The  second  question  should  be  answered  in  the 
negative.  The  building  superintendent  must  obey  the 
board  of  examiners  when  said  board  has  acted  within  the 
law,  but  not  when  it  has  acted  in  violation  of  law.  The 
action  of  said  board  is  final  only  when  it  acts  within  the 
law.  {People  ex  rel.  Purdyv.  Estabrook,  26  Him,  401; 
N.  F.  Fire  Dept.  v.  Atlas  Co.,  106  N.  Y.  566;  People 
ex  rel.  Thicker  v.  UOench,  44  Hun,  33.) 

Seabury,  J.  The  plaintiff,  a  taxpayer,  brings  this 
action  against  the  superintendent  of  buildings  of  the  bor- 
ough of  Manhattan,  city  of  New  York,  for  an  injunction 
restraining  him  from  approving  certain  plans  and  issuing 
a  permit  for  the  alteration  and  reconstruction  of  a  build- 
ing known  as  the  Dewey  Theatre  in  East  Fourteenth 
street,  in  the  borough  of  Manhattan.  The  owner  and 
tenant  of  this  property  are  parties  to  this  action. 

The  building  in  question  is  a  three-story  non-fireproof 
building  at  present  occupied  as  a  theatre.  As  recon- 
structed the  building  is  designed  to  have  a  seating  capac- 
ity of  1,184.  The  proposed  reconstruction  was  held  by 
the  superintendent  of  buildings  to  be  so  general  as  to  con- 
stitute the  construction  of  a  new  theatre,  to  which  the 
requirements  of  article  25  of  the  Building  Code  were  appli- 
cable.    It  is  not  necessary  to  specify  in  detail  the  respects 


4*2.  *-^urmr-    -    .j^wjq. 

j:*  J    Z.  __  .moHiA.  j«-  t**3k~mT-  J.  [Jan., 

jl  ^"lura.  ~isat  <ynnmifH":  :f  iFisirigH  and  the  court 
ira-w  it^it  -n*-  tp- Wft*-i  rimcr-ani  t  to  be  contrary  to  the 
v-tnc^aiifaiB*  c  iTiif  na-iifr  ;£  xar  Buijding  Code.  It  is 
«n&-rrar  i  >-mir  urn  ~r*as  "i*r  rv^ierts  in  which  it  was 
i.iQBL  irmrvxr  r^^ia-L  i;  tib*-  zi  G-±r*eproo£  construction 
ir  -*^auL  Tfjnj  n*  if  :tl  j-.  tbr  aierace  of  proper 
-  nn*  va*L  :c  «ifii=*»2_t  *sttt*r  :*r.:r*3  the  last  row  of  i 
jl  ^*-  -ir.3±-?*ra  kuc  iai:MLTri>c^.  the  failure  of  the  side 
afcm~2  -mat—  t*~_  ~ibe  r~~»i;rgC«jde  and  the  fact  that 
n  sirwtK  ?:  :<r^:n-  =.  me.  junction  with  the  pro- 
p»**-L  -n**ac?--  fc3in£-±?»-«*>  if  :~:V:Tr.g  having  inadequate 
*ttt  liar:T:r>^  lz  ttm±  -=>:«:  tbesie  grounds  and  others  that 
*±k-  •«i2^nL-5«a5*n':  c  ~:c£j™g5  withheld  his  approval  of 
zjtt  jr-  c*:wi  ^uis&  A=.  af  peal  was  taken  from  the  deci- 
»:dl  x  da*-  5C3«rtLjcE>l^ii  ■  £  bclidings  to  the  board  of 
■rcumyg^.  w^r.i^  :Twrr^ic*i  tbe  action  of  the  superintend- 
'Siz  if  ~:dfiz^25.  in  lisa^ccv-ving  the  said  plans  and 
jcwt  t--t*£  tb*  zii*z&  «"*  j*cs  to  compliance  with  certain 
»*r-3r*£  r:oi:Ti  e&.  Tbe  superintendent  of  buildings 
»zl^  z*  crbec  *f  tbe  ac*£>:«i  «•£  the  board  of  examiners, 
jezkcz^-v*!  ris  nivnr>  o  «<f  approving  the  proposed  plans 
as  ra.«i3eu  :tt  tb?  toaid  of  examiners.  It  was  under 
3bese  CT:^rrr?*aix>E^  that  the  plaintiff  applied  to  the  Spe- 
cul  T-er=i  f  c  an  injunction.  This  application  was  denied, 
tet  rz*  c  a»c»eal  *•  the  Appellate  Division  the  order  of  the 
S?*-» *^  TrrE  was  reversed  and  the  motion  for  an  injunc- 
ti  c  gractr-d.  The  Appellate  Division  wrote  no  opinion, 
let  granted  tbe  motion  on  the  authority  of  Brill  v.  Mil- 
ler 14"  App.  Div.  *••*■. 

Wh-tht*r  th*  facte  set  forth  in  the  affidavits  submitted 
justid-e*!  the  granting  of  the  injunction  by  the  Appellate 
Division  is  not  now  before  us  for  review.  Our  review  is 
limited  to  a  determination  of  the  questions  certified  to  us 
by  the  Appellate  Division.     These  questions  are  as  follows: 

**  1.  Can  an  action  be  maintained  by  a  taxpayer  to 
restrain  the  superintendent  of  buildings  from  approving 
plans  for  the  erection  or  remodeling  of  a  theatre  in  the 
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city  of  New  York,  on  the  ground  that  the  plans  do  not 
comply  with  the  Building  Law  ? 

2.  Is  the  decision  of  the  board  of  examiners,  appointed 
pursuant  to  section  411  of  the  charter  of  the  city  of  New 
York,  on  an  appeal  by  property  owners  from  the  refusal 
of  the  superintendent  of  buildings  to  approve  building 
plans  submitted  to  him,  final  and  conclusive,  so  that  the 
superintendent  of  buildings  is  bound  to  approve  the  build- 
ing plans  as  recommended  by  the  board  of  examiners,  to 
whom  such  an  appeal  is  taken,  even  if  the  plans  approved 
by  the  board  of  examiners  do  not  comply  with  the  Build- 
ing Law  ? "   - 

These  questions  assume  that  the  building  plans  for  the 
erection  or  remodeling  of  the  theatre  in  question  do  not 
comply  with  the  Building  Code  of  the  city  of  New  York. 
It  does  not  appear  that  the  act  sought  to  be  restrained 
would  if  performed  result  in  waste  or  injury  to  the  funds 
or  estate  of  the  municipality.  If  the  action  can  be  main- 
tained it  must  be  because  the  act  that  is  threatened  is  an 
illegal  official  act  and  because  of  the  nature  of  the  act 
itself.  Under  our  law  as  it  stands  at  present  a  taxpayer's 
action  can  only  be  brought  for  the  causes  specified  in  sec- 
tion 1925  of  the  Code  of  Civil  Procedure  and  section  51  of 
the  General  Municipal  Law.  Under  section  1925  of  the 
Code  of  Civil  Procedure  a  taxpayer  may  maintain  an 
action  "  preventing  waste  of  or  injury  to,  the  estate, 
funds,  or  other  property  "  of  a  public  corporation. 

Under  section  51  of  the  General  Municipal  Law  (Cons. 
Laws,  ch.  24)  a  taxpayer  may  maintain  an  action  against 
4 'all  officers,  agents,  commissioners  and  other  persons 
acting,  or  who  have  acted,  for  or  on  behalf  of  "  any  pub- 
lic corporation.  Such  an  action  may  be  maintained  for 
any  of  the  following  purposes: 

1.  To  prevent  any  illegal  official  act. 

2.  To  prevent  waste  or  injury  to  any  property,  funds 
or  estate  of  such  public  corporation,  and 

8.  To  compel  restitution  of  such  property. 
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in  which  the  superintendent  of  buildings  and  the  court 
below  held  the  proposed  construction  to  be  contrary  to  the 
requirements  of  this  article  of  the  Building  Code.  It  is 
sufficient  to  point  out  that  the  respects  in  which  it  was 
found  deficient  related  to  the  non-fireproof  construction 
of  certain  portions  of  it,  to  the  absence  of  proper  side 
courts  and  of  sufficient  space  behind  the  last  row  of  seats 
in  the  orchestra  and  balcony  floors,  the  failure  of  the  side 
aisles  to  comply  with  the  Building  Code  and  the  fact  that 
it  is  proposed  to  occupy  in  conjunction  with  the  pro- 
posed theatre  anon-fireproof  building  having  inadequate 
exit  facilities.  It  was  upon  these  grounds  and  others  that 
the  superintendent  of  buildings  withheld  his  approval  of 
the  proposed  plans.  An  appeal  was  taken  from  the  deci- 
sion of  the  superintendent  of  buildings  to  the  board  of 
examiners,  which  overruled  the  action  of  the  superintend- 
ent of  buildings  in  disapproving  the  said  plans  and 
approved  the  plans  subject  to  compliance  with  certain 
specified  conditions.  The  superintendent  of  buildings 
being  notified  of  the  action  of  the  board  of  examiners, 
announced  his  intention  of  approving  the  proposed  plans 
as  modified  by  the  board  of  examiners.  It  was  under 
these  circumstances  that  the  plaintiff  applied  to  the  Spe- 
cial Term  for  an  injunction.  This  application  was  denied, 
but  upon  appeal  to  the  Appellate  Division  the  order  of  the 
Special  Term  was  reversed  and  the  motion  for  an  injunc- 
tion granted.  The  Appellate  Division  wrote  no  opinion, 
but  granted  the  motion  on  the  authority  of  Brill  v.  Mil- 
ler (140  App.  Div.  602). 

Whether  the  facts  set  forth  in  the  affidavits  submitted 
justified  the  granting  of  the  in  juration  by  the  Appellate 
Division  is  not  now  before  us  for  review.  Our  review  is 
limited  to  a  determination  of  the  questions  certified  to  us 
by  the  Appellate  Division.    These  questions  are  as  follows: 

"  1.  Can  an  action  be  maintained  by  a  taxpayer  to 
restrain  the  superintendent  of  buildings  from  approving 
plans  for  the  erection  or  remodeling  of  a  theatre  in  the 
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city  of  New  York,  on  the  ground  that  the  plans  do  not 
comply  with  the  Building  Law  ? 

2.  Is  the  decision  of  the  board  of  examiners,  appointed 
pursuant  to  section  411  of  the  charter  of  the  city  of  New 
York,  on  an  appeal  by  property  owners  from  the  refusal 
of  the  superintendent  of  buildings  to  approve  building 
plans  submitted  to  him,  final  and  conclusive,  so  that  the 
superintendent  of  buildings  is  bound  to  approve  the  build- 
ing plans  as  recommended  by  the  board  of  examiners,  to 
whom  such  an  appeal  is  taken,  even  if  the  plans  approved 
by  the  board  of  examiners  do  not  comply  with  the  Build- 
ing Law  ? " 

These  questions  assume  that  the  building  plans  for  the 
erection  or  remodeling  of  the  theatre  in  question  do  not 
comply  with  the  Building  Code  of  the  city  of  New  York. 
It  does  not  appear  that  the  act  sought  to  be  restrained 
would  if  performed  result  in  waste  or  injury  to  the  funds 
or  estate  of  the  municipality.  If  the  action  can  be  main- 
tained it  must  be  because  the  act  that  is  threatened  is  an 
illegal  official  act  and  because  of  the  nature  of  the  act 
itself.  Under  our  law  as  it  stands  at  present  a  taxpayer's 
action  can  only  be  brought  for  the  causes  specified  in  sec- 
tion 1925  of  the  Code  of  Civil  Procedure  and  section  51  of 
the  General  Municipal  Law.  Under  section  1925  of  the 
Code  of  Civil  Procedure  a  taxpayer  may  maintain  an 
action  "  preventing  waste  of  or  injury  to,  the  estate, 
funds,  or  other  property  "  of  a  public  corporation. 

Under  section  51  of  the  General  Municipal  Law  (Cons. 
Laws,  ch.  24)  a  taxpayer  may  maintain  an  action  against 
"all  officers,  agents,  commissioners  and  other  j)ersons 
acting,  or  who  have  acted,  for  or  on  behalf  of  "  any  pub- 
lic corporation.  Such  an  action  may  be  maintained  for 
any  of  the  following  purposes: 

1.  To  prevent  any  illegal  official  act. 

2.  To  prevent  waste  or  injury  to  any  property,  funds 
or  estate  of  such  public  corporation,  and 

8.  To  compel  restitution  of  such  property. 
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At  common  law  a  taxpayer  as  such  has  no  right  of 
action  against  a  public  officer  to  restrain  or  prevent  the 
waste  of  public  funds  or  injury  to  public  property,  or  to 
restrain  a  threatened  illegal  official  act.  In  England  the 
attorney-general,  in  right  of  the  prerogative  of  the  Crown, 
could  sue  in  equity  to  enjoin  the  execution  of  a  trust  of 
property  by  public  corporations  or  the  governors  thereof. 
The  taxpayer,  however,  had  no  right  to  demand,  either 
at  law  or  equity,  the  vindication  of  the  public  right 
unless  the  violation  of  that  right  affected  him  injuriously 
in  some  peculiar  manner  in  which  other  members  of  the 
community  were  not  equally  affected.  In  the  case  of 
Mooers  v.  Smedley(6  Johns.  Ch.  28,  31),  which  early  arose 
in  this  state,  the  court  declined  jurisdiction  of  a  tax- 
payer's action,  the  chancellor  saying:  "  I  cannot  find,  by 
any  statute,  or  precedent,  or  practice,  that  it  belongs  to 
the  jurisdiction  of  Chancery,  as  a  Court  of  Equity,  to 
review  or  control  the  determination  of  the  supervisors,  in 
their  examination  and  allowance  of  accounts  as  charge- 
able against  their  county,  or  any  of  its  towns,  and  in 
causing  the  money  so  allowed  to  be  raised  and  levied." 
The  principle  here  asserted  has  been  often  reiterated  and 
applied.  (Doolittle  v.  Supervisors  of  Broome  Co.,  18 
N.  Y.  155;  Roosevelt  v.  Draper,  23  N.  Y.  318,  323;  Peo- 
ple v.  Itigersoll,  58  N.  Y.  1;  Kilboume  v.  St.  John,  59 
N.  Y.  21;   Guest  v.  City  of  Brooklyn,  69  N.  Y.  506.) 

The  legislature  recognized  that  this  condition  of  the 
law  was  inadequate  to  protect  the  public  rights  where 
public  officials  who  were  charged  with  the  enforcement 
of  the  law  were  themselves  guilty  of  waste  or  injury  to 
public  funds  or  property  or  illegal  official  acts.  The  need 
for  legislation  upon  this  subject  was  made  very  apparent 
in  the  litigation  growing  out  of  the  frauds  of  Tweed  and 
his  associates  in  the  city  and  county  of  New  York. 
(P^opl^KY.  Ingersoll,  sujjra.) 

The  purpose  of  the  statutes  authorizing  a  taxpayer's 
action  is  not  to  confer  upon  the  taxpayer  the  power  to 
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bring  actions  which  the  public  authorities  have  no  power 
to  bring,  but  these  statutes  are  designed  to  confer  upon  the 
taxpayer  the  right  to  bring  such  an  action  in  the  cases 
specified  in  the  statute  which  are  cases  where  the  relief 
sought  could  be  obtained  by  appropriate  proceedings  on 
the  part  of  public  officers. 

The  first  statute  adopted  upon  this  subject  was  the  act 
of  1872  (Ch.  161).  It  was  entitled  "  An  act  for  the  pro- 
tection of  taxpayers  against  the  frauds,  embezzlements 
and  wrongful  acts  of  public  officers  and  agents. "  It 
authorized  a  taxpayer  to  maintain  an  action  "  to  prevent 
waste  or  injury  to  any  property,  funds  or  estate  "  of  pub- 
lic corporations.  The  constitutionality  of  this  act  was 
upheld  in  People  v.  Tweed  (63  N.  Y.  202,  207).  This  stat- 
ute was  amended  by  chapter  526  of  the  Laws  of  1879. 

The  original  act  of  1872  (Ch.  161)  was  repealed  by 
chapter  245,  section  1,  subdivision  48,  of  the  Laws  of  1880, 
but  chapter  526  of  the  Laws  of  1871)  was  not  repealed 
by  that  act  but  was  amended  by  chapter  435  of  the 
Laws  of  1880.  This  amendatory  statute  amplified  these 
provisions  of  the  law  so  as  to  include  the  auditing  of 
"fraudulent,  illegal,  unjust  or  inequitable  claims."  This 
act  of  1880  (Ch.  435)  was  itself  repealed  by  chapter  531  of 
the  Laws  of  1881  but  not  until  after  the  substance  of  it 
had  been  embodied  in  section  1925  of  the  Code  of  Civil 
Procedure.  The  embodiment  of  the  substance  of  these 
statutes  in  section  1925  of  the  Code  of  Civil  Procedure 
removed  any  doubt  as  to  the  legislature's  intent  to  con- 
tinue these  provisions  of  law  that  otherwise  might  have 
arisen  from  their  frequent  amendment  and  repeal.  (See 
note  to  section  1925  in  Throop's  Code  of  Civil  Procedure 
[1880]  and  Hills  v.  Peekskill  Savings  Bank,  26  Him, 
161,  164;  reversed,  101  N.  Y.  490.) 

If  the  relief  which  the  plaintiff  seeks  in  this  action 

depended  solely  upon  the  provisions  of  section  1925  of  the 

Code  of  Civil  Procedure  the  plaintiff  could  not  succeed 

because  the  threatened  act  which  is  here  sought  to  be 
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restrained  in  no  way  involves  the  prevention  of  waste  or 
injury  io  the  estate  of  the  city  of  New  York.  If,  there- 
fore, the  plaintiff  can  succeed  it  must  be  by  virtue  of  the 
provisions  of  section  51  of  the  General  Municipal  Law 
which  authorize  the  maintenance  of  a  taxpayer's  action 
to  prevent  an  "  illegal  official  act." 

The  statute  of  1881  (Ch.  531)  was  entitled  "  An  act  for 
the  protection  of  taxpayers."  This  act  authorized  the 
maintenance  of  a  taxpayer's  action  not  only  to  "  prevent 
the  waste  or  injury  "  of  the  property  of  a  public  corpora- 
tion, but  "  to  prevent  any  illegal  official  act."  This  latter 
act.  was  amended  by  chapter  673  of  the  Laws  of  1887  and 
again  by  chapter  301  of  the  Laws  of  1892,  but  both  of 
these  amendatory  statutes  retained  the  provision  which 
authorized  a  taxpayer's  action  "to  prevent  any  illegal 
official  act"  and  the  act  of  1892  (Ch.  301)  is  in  the  same 
form  in  which  this  statute  is  now  expressed  in  section  51 
of  the  General  Municipal  Law. 

The  decision  of  this  court  in  Rogers  v.  O'Brien  (153 
N.  Y.  357,  361)  made  it  clear  that  the  purpose  of  the  stat- 
ute to  which  we  have  referred  was  not  to  draw  into  the 
preventive  jurisdiction  of  equity  at  the  instance  of  any 
taxpayer  "  any  proposed  illegal  official  act,  irrespective  of 
the  fact  whether  the  act  sought  to  be  restrained  involves 
a  waste  of  public  property  or  a  violation  of  public  rights, 
or  any  injury  to  the  interests  of  the  taxpayer  as  such." 
In  the  opinion  of  Chief  Judge  Andrews  in  that  case  it  is 
said  that  the  words  "  to  prevent  any  illegal  official  act, 
interpreted  by  the  history  of  the  new  legislation  com- 
mencing in  1872,  in  connection  with  the  clauses  with 
which  these  words  are  associated,  plainly  relate  to  acts 
germane  to  the  purpose  of  the  new  legislation,  which  was 
to  extend  the  remedy  for  the  protection  of  taxpayers 
against  frauds  and  peculations  of  public  officials  and  to 
prevent  usurpation  by  public  bodies  or  agents,  of  powers 
tot  granted,  the  exercise  of  which  may  imperil  the  public 
interests." 
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Keferring  to  the  words  of  that  act  of  1892  which  is  now 
section  51  of  the  General  Municipal  Law,  Chief  Judge 
Andrews  said  that  these  words  referred  to  cases  of  the 
character  he  had  specified  "and  permit  the  remedy  by 
injunction  to  be  invoked  by  a  taxpayer,  which  before  was 
available  to  the  attorney-general  or  some  body  or  officer 
acting  on  behalf  of  the  public."  The  mere  illegality  of 
the  official  act  in  and  of  itself  does  not  justify  injunctive 
relief  at  the  request  of  the  taxpayer.  To  be  entitled  to 
this  relief,  when  waste  or  injury  is  not  involved,  it  must 
appear  that  in  addition  to  being  an  illegal  official  act  the 
threatened  act  is  such  as  to  imperil  the  public  interests  or 
calculated  to  work  public  injury  or  produce  some  public 
mischief.  (Rogers  v.  O'Brien,  supra ;  Warrin  v.  Bald- 
win, 105  N.  Y.  534;  Ziegler  v.  Chapin,  126  N.  Y.  342; 
Peck  v.  Belknap,  130  N.  Y.  394;  Talcott  v.  City  of 
Buffalo,  125  N.  Y.  280.) 

The  answer  to  the  question  whether  this  action  can  be 
maintained  must  depend  upon  whether  the  threatened 
act  is  in  violation  of  public  rights  or  would  imperil  the 
public  interests  or  be  calculated  to  work  a  public  injury. 
The  Appellate  Division  have  determined  that  the  plans  of 
the  proposed  theatre  violate  those  provisions  of  the  Build- 
ing Code  which  are  designed  to  promote  public  safety  and 
reduce  the  risk  of  injury  from  fire.  It  is  manifest  that 
the  violation  of  the  safeguards  that  these  provisions  of 
the  Building  Code  prescribe  imperils  the  public  interests 
and  is  calculated  to  produce  public  injury.  Theatres  are 
places  of  public  resort  and  the  public  have  a  right  to  the 
enf orcement  in  relation  to  such  places  of  those  laws  which 
the  proper  authorities  have  prescril>ed  with  a  view  to  pre- 
venting those  dreadful  tragedies  resulting  from  fire  which 
experience  has  shown  result  from  the  improper  construc- 
tion of  such  places.  It  has  already  been  pointed  out  that 
an  action  may  be  maintained  by  a  taxpayer  to  restrain  an 
illegal  official  act  which  is  of  such  a  character  that  it  could 
be  restrained  upon  the  application  of  the  attorney- general 
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or  some  body  or  officer  acting  on  behalf  of  the  public. 
(Rogers  v.  O'Brien,  supra.)  By  section  652  of  the  Build- 
ing Code  the  superintendent  of  buildings  is  authorized, 
through  the  corporation  counsel,  to  institute  any  appro- 
priate action  to  restrain  the  erection  or  alteration  of  a 
building  which  is  not  constructed  or  altered  in  accordance 
with  the  provisions  of  that  Code.  Where  a  public  nuisance 
exists  the  attorney-general  or  public  authorities  may 
institute  suit  for  its  abatement,  or  when  acts  constituting 
such  a  nuisance  are  threatened,  they  may  have  them 
restrained  by  injunction.  (People  v.  Vanderbilt,  26 
N.  Y.  287,  293.)  A  theatre  in  which  a  large  number  of 
persons  assemble,  which  is  built  in  violation  of  those  pro- 
visions of  the  Building  Code  which  are  designed  to  secure 
the  safety  of  the  public  and  protection  against  fire,  is  a 
public  nuisance.  (Griffin  v.  City  of  Gloversville,  67 
App.  Div.  403;  Fire  Department  of  New  York  v.  Gil- 
mour,  149  N.  Y.  453,  457;  Health  Department  v.  Dassort9 
21  App.  Div.  348;  People  v.  Wing,  147  Cal.  3S2:  Kaufman 
v.  Stein,  138  Ind.  49.) 

It  has  been  held  by  this  court  that  where  a  statute 
authorizing  an  elevated  railroad  company  to  build  a  sta- 
tion provided  the  stairs  and  station  shall  be  built  of  iron, 
except  certain  specified  portions  thereof ,  the  erection  of  a 
station  of  wood  constituted  a  public  nuisance.  (Porth 
v.  Manhattan  By.  Co.,  11  N.  Y.  Supp.  633;  affd.,  134 
N.  Y.  615.) 

The  erection  of  a  theatre,  in  violation  of  those  pro- 
visions of  the  Building  Code  which  were  designed  to 
secure  the  safety  of  the  public  and  to  afford  protection 
from  fire,  is  a  public  nuisance,  which  could  be  restrained 
by  the  public  authorities,  and  as  the  granting  of  a  permit 
to  erect  such  a  building  is  also  an  illegal  official  act,  it 
may  be  restrained  in  a  taxpayer's  action.  It  follows  that 
the  first  question  certified  to  us  should  be  answered  in 
the  affirmative. 

The  second  question  certified  to  us  relates  to  whether 
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the  decision  of  the  board  of  examiners  is  final  and  con- 
clusive. The  board  of  examiners  are  a  local  statutory 
board.  Its  constitution  and  powers  are  defined  in  section 
411  of  the  Greater  New  York  charter.  So  much  of  that 
section  as  it  is  necessary  now  to  consider  provides  as 
follows: 

4 '  Whenever  a  superintendent  of  buildings  to  whom  such 
question  has  been  submitted,  shall  reject  or  refuse  to 
approve  the  mode,  manner  of  construction  or  materials 
proposed  to  be  followed  or  used  in  the  erection  or  altera- 
tion of  any  such  building  or  structure,  or  when  it  is 
claimed  that  the  rules  and  regulations  of  the  president  of 
the  borough  or  the  provisions  of  law  or  of  said  ordinances 
do  not  apply,  or  that  an  equally  good  and  more  desirable 
form  of  construction  can  be  employed  in  any  specific  case, 
the  owner  of  such  building  or  structure,  or  his  duly 
authorized  agent,  may  appeal  from  the  decision  of  such 
superintendent  where  the  amount  involved  by  such 
decision  shall  exceed  the  sum  of  one  thousand  dollars. 
*  *  *  The  decision  of  the  board  of  examiners,  upon 
such  appeal,  shall  be  rendered  without  unnecessary  delay, 
and  such  decision  shall  be  final." 

This  statute  defines  the  powers  conferred  upon  the 
board  of  examiners  and  prescribes  limitations  upon  these 
powers.  The  board  have  no  authority  outside  of  and 
beyond  the  statute.  The  Building  Code  of  the  city  of 
New  York  has  the  force  and  effect  of  a  statute,  and  the 
provisions  of  section  411  of  the  Greater  New  York  char- 
ter are  to  be  construed  in  connection  with  the  provisions 
of  the  Building  Code.  While  section  411  of  the  charter 
contemplates  that  an  appeal  may  be  taken  to  the  board 
of  examiners  from  the  refusal  of  the  superintendent  of 
buildings  to  approve  the  mode,  manner  of  construction  or 
materials  proposed  to  be  followed  or  used  in  the  erection 
or  alteration  of  a  building,  when  it  is  claimed  "  that  an 
equally  good  and  more  desirable  form  of  construction  can 
be  employed  "  it  does  not  confer  upon  the  board  of  exam- 
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iners  the  right  tq  approve  a  form  of  construction  not 
sanctioned  by  the  provisions  of  the  Building  Code. 
Neither  the  superintendent  of  buildings  nor  the  board  of 
examiners  can  lawfully  act  in  violation  of  the  provisions 
of  the  Building  Code.  The  provisions  of  section  411  of 
the  charter  that  the  decision  of  the  board  of  examiners 
" shall  be  final"  means  that  the  decision  of  the  board 
when  acting  within  its  lawful  statutory  authority  shall 
be  final.  The  courts  will  not  review  discretionary  acts  of 
the  board,  but  when  the  board  acts  beyond  its  limited 
statutory  jurisdiction  its  action  is  void  and  in  such  cases 
the  courts  may  and  in  proper  cases  doubtless  will  review 
and  correct  action  taken  by  the  board  in  excess  of  its 
authority.  (People  ex  rel.  Thicker  v.  D'Oench,  44 
Him,  33.) 

It  is  earnestly  argued  in  this  case  that  the  board  of 
examiners  in  approving  the  plans  proposed  have  not  acted 
beyond  their  powers  or  contrary  to  law.  Whether  it  did 
or  not  is  not  for  us  to  determine.  The  question  which 
the  Appellate  Division  have  certified  to  us  assumes  that  it 
did.  The  question  asks  whether  the  action  of  the  board 
of  examiners  is  final  and  conclusive  "even  if  the  plans 
approved  by  the  board  of  examiners  did  not  comply  with 
the  Building  Code."  This  question  cannot  be  answered 
upon  any  other  assumption  than  that  the  board  of  exam- 
iners approved  plans  that  did  not  comply  with  the  Build- 
ing Code.  To  ask  whether  the  approval,  by  a  board,  of 
plans  that  do  not  comply  with  the  law  is  final  is  to  ask 
whether  if  the  board  violates  the  law  its  action  can  be 
reviewed.  To  ask  this  question  is  to  answer  it.  If  the 
board  approved  plans  that  did  not  comply  with  the  Build- 
ing Code  its  action  is  not  final;  it  is  wholly  void  as 
beyond  the  limited  statutory  authority  possessed  by  the 
board.  Any  action  taken  by  the  board  within  its 
authority  and  involving  the  exercise  of  a  lawful  discre- 
tion is  final  and  not  subject  to  judicial  review,  but  when 
it  acts  beyond  its  powers  its  acts  are  void,  and  furnish  no 
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justification  for  withholding  injunctive  relief  if  the  case 
is  in  other  respects  such  as  to  entitle  the  plaintiff  to  suck 
relief.     (People  ex  reh  Tucker  v.  J)'  Oench,  supra.) 

I  advise  that  the  order  appealed  from  he  affirmed,  with 
costs,  and  that  the  first  question  certified  be  answered  in 
the  affirmative  and  the  second  question  certified  be 
answered  m  the  negative. 

WlLLARD  BARTLETT,  Ch.  J.,  HlSCOCK,  CHA8E,  COLLDC, 

Cardozo  and  Pound,  JJ.,  concur. 
Order  affirmed. 


The  People  op  the  State  op  New  York,  Respondent,  v. 
Max  Swersky  and  David  Kalhofer,  Appellants. 

Crimes  —  conspiracy  for  poisoning  horses  of  competitors  in 
business  —  evidence  —  when  question  whether  a  witness  is  an 
accomplice  is  not  a  question  of  law,  but  one  of  fact  for  a  jury. 

1.  Defendants  were  indicted  and  convicted  for  the  crime  of  poison- 
ing a  horse.  They  were  members  of  an  association  of  ice  cream  manu- 
facturers which,  it  is  charged,  employed  men  to  poison  the  horses  of 
independent  dealers  who  refused  to  join  the  association.  The  trial 
court  instructed  the  jury  that  a  certain  witness  called  by  the  prose- 
cution was  not  an  accomplice,  thereby  permitting  the  jury  to  find  a 
verdict  upon  his  uncorroborated  testimony.  The  evidence  per- 
mits the  inference  that  there  was  a  conspiracy  to  poison  the  horses 
of  the  competitors  of  the  association;  that  its  managers  were  author- 
ized to  use  its  funds  for  that  purpose;  that  the  witness  promoted  the 
ronspiracy  by  joining  the  association  and  by  paying  the  poisoners 
whom  it  employed;  that  the  crime  charged  was  committed  under 
the  direction  of  the  managers  of  the  association,  was  in  aid  of  the 
common  purpose  and  that  the  witness  knowing  this  paid  his  quota 
of  the  cost.  Held,  that  the  instruction  of  the  trial  court  was 
erroneous  and  that  it  should  have  been  left  to  the  jury  to  deter- 
mine whether  the  witness  was  an  accomplice. 

2.  Another  witness  called  by  the  prosecution  had  poisoned  other 
horses  under  the  orders  of  one  of  the  defendants  and  had  been  paid 
by  the  association,  but  he  did  not  poison  the  horse  in  question  and 
had  no  part  in  the  poisoning.  Held,  that  he  was  not  an  accomplice 
within  the  meaning  of  the  statute  (Code  Orini.  Pro.  §  399). 
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3.  An  error  in  instructing  the  jury  that  a  witness  was  not  an 
accomplice  will  be  disregarded  when  the  court  is  satisfied  that  even 
though  the  witness  had  been  characterized  as  an  accomplice,  the  jury 
would  have  found  the  defendant  guilty  because  of  the  abundance  of 
other  corroborating  evidence.     (Code  Crim.  Pro.  §  542.) 

People  v.  Swersky,  168  App.  Div.  941,  affirmed. 

People  v.  Kalhofer,  168  App.  Div.  950,  reversed. 

(Argued  November  29,  1915;  decided  January  4,  1916.; 

Appeal  from  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  f^rst  judicial  department, 
entered  May  28, 1915,  which  affirmed  a  judgment  rendered 
at  a  Trial  Term  for  the  county  of  New  York  upon  a 
verdict  convicting  the  defendants  of  the  crime  of  poison- 
ing a  horse  in  violation  of  section  190  of  the  Penal  Law. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion 

George  Edwin  Joseph  for  Max  Swersky,  appellant. 
The  court  erred  in  refusing  to  charge  as  a  matter  of  law 
that  Joseph  Erlichman  was  an  accomplice,  or  to  submit 
to  the  jury  as  a  question  of  fact  whether  Joseph  Erlich- 
man and  John  Levinson  were  accomplices.  {People  v. 
Zucker,  20  App.  Div.  365;  154  N.  Y.  770;  People  v. 
Becker,  210  N.  Y.  274;  People  v.  Russo,  126  App.  Div. 
717.)  There  was  no  sufficient  evidence  of  corroboration 
of  the  testimony  of  the  accomplices,  and  the  court  should 
have  advised  the  jury  to  acquit  the  appellant  at  the  close 
of  the  People's  case.  {People  v.  Haischer,  81  App.  Div. 
559;  People  v.  Plath,  100  N.  Y.  590;  People  v.  O'Far- 
rell,  175  N.  Y.  323.) 

Samuel  S.  Koenig  and  John  F.  Mclntyre  for  David 
Kalhofer,  appellant.  The  trial  court  erred  in  its  refusal 
to  charge  that  the  witness  Erlichman  was  an  accom- 
plice, and  also  in  its  refusal  to  submit  to  the  jury  for 
determination  as  a  matter  of  fact  whether  or  not  the 
witness  Erlichman  was  an  accomplice.  {People  v.  Bright, 
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203  N.  Y.  73;  People  v.  Curlee,  53  Cal.  604;  Redd  v. 
State,  63  Ark.  457;  Ballew  v.  State,  34  S.  W.  Rep.  616; 
Carringtonv.  People,  6  Park.  Crim.  Rep.  336;  People  v. 
Hoogkerk,  96  N.  Y.  149;  People  v.  Bicker,  7  N.  Y.  Cr. 
Rep.  19;  PeopZe  v.  Zucker,  20  App.  Div.  363;  People 
v.  Jfeyer,  162  N.  Y.  357;  Peopfe  v.  Kurtz,  42  Hun, 
335.) 

Charles  A.  Perkins,  District  Attorney  {Robert  S. 
Johnstone  and  Royal  H.  Wetter  of  counsel)  for  respond- 
ent. The  court  did  not  err  in  refusing  to  submit  to  the 
jury  to  determine  as  a  question  of  fact  whether  the  wit- 
ness Erlichman  was  an  accomplice,  or  in  refusing  to 
hold,  as  a  matter  of  law,  that  he  was  an  accomplice. 
{People  v.  Zucker,  154  N.  Y.  770;  20  App.  Div.  363; 
People  v.  Bright,  203  N.  Y.  73;  People  v.  Sweeney,  213 
N.  Y..  37;  People  v.  Gilhooley,  108  App.  Div.  234;  187 
N.  Y.  551;  People  v.  Russo,  126  App.  Div.  717;  People  v. 
Ricker,  7  N.  Y.  Cr.  Rep.  19;  105  N.  Y.  668;  People  v.  Yan- 
nicola,  133  App.  Div.  885;  People  v.  Ogle,  104  N.  Y.  511; 
People  v.  McGuire,  135  N.  Y.  639;  1  Clark  &  Marshall 
Law  of  Crimes,  §  176;  1  Am.  &  Eng.  Ency.  of  Law  [2d  ed.], 
391;  People  v.  Ammon,  92  App.  Div.  205.)  The  court  did 
not  err  in  refusing  to  rule  that  the  witness  Levinson  was 
an  accomplice  or  in  refusing  to  submit  the  question  as  one 
of  fact  to  the  jury.  {People  v.  Katz,  154  App.  Div.  44; 
209  N.  Y.  311;  People  v.  Weinseimer,  117  App.  Div.  603; 
190  N.  Y.  537.) 

Cardozo,  J.  The  defendants,  Swersky  and  Kalhofer, 
have  been  convicted  of  the  crime  of  poisoning  a  horse 
(Penal  Law,  §  190).  Their  business  in  1910  was  that  of 
dealers  in  ice  cream.  For  that  purpose  they  had  formed 
a  corporation,  which  was  under  their  control.  They  and 
many  other  dealers  were  members  of  the  New  York  and 
Brooklyn  Ice  Cream  Manufacturers'  Association.  Kal- 
hofer was  the  president.     A  written  agreement  between 
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the  members  regulated  the  transaction  of  business  in  the 
city  of  New  York.  Each  member  had  a  prescribed  route; 
each  a  stated  list  of  customers;  each  was  prohibited  from 
trenching  on  the  route  or  diverting  the  customers  of  the 
others.  At  first  the  association  was  limited  to  the  bor- 
ough of  Manhattan;  later  it  was  extended  to  Brooklyn. 
In  Brooklyn  the  Royal  Ice  Cream  Company  was  doing  an 
independent  business.  It  was  invited  to  join  the  associ- 
ation. There  is  evidence  that  it  refused,  and  insisted  that 
it  would  maintain  its  independence.  Following  its  refusal 
nine  of  its  horses  were  poisoned  in  a  single  night.  It 
learned  its  lesson,  made  its  peace  with  the  association,  and 
became  enrolled  as  a  member.  The  men  who  poisoned 
its  horses  are  known.  Two  of  them,  Friedman  and 
O'Brien,  were  witnesses  for  the  People.  The  People 
charge  that  the  poisoners  acted  under  the  orders  of  the 
defendants.  They  charge  that  the  association  had  estab- 
lished a  reign  of  terror,  and  that  dealers  who  refused  to 
join  it  were  made  by  the  loss  of  horses  to  feel  the  weight 
of  its  displeasure.  The  defendants,  admitting  that  a 
gang  of  poisoners  was  at  large,  assert  that  they  them- 
selves were  victims  rather  than  instigators  of  its  crimes. 
They  say  that  the  money  which  they  gave  to  some  of  the 
poisoners  was  paid,  not  to  induce  new  outrages,  but  to 
purchase  their  own  immunity.  The  jury  had  to  say 
which  version  was  the  true  one,  and  they  accepted  the 
version  of  the  People. 

The  defendants  now  complain  that  their  conviction  was 
brought  about  through  a  failure  to  apply  the  rule  that 
forbids  a  conviction  on  the  uncorroborated  testimony  of 
accomplices  (Code  Crim.  Pro.  §  399).  They  say  that  two 
witnesses  for  the  People,  Erlichman  and  Levinson,  were 
in  law  accomplices,  or,  at  least,  might  have  been  found 
to  be  accomplices  by  a  jury.  Erlichman  gave  testimony 
tending  to  connect  both  Kalhofer  and  Swersky  with 
the  crime;  Levinson  gave  testimony  tending  to  connect 
Swersky.      The  trial  judge  told  the  jury  that  neither 
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witness  was  an  accomplice.  There  was  an  exception  by 
the  defendants  which  requires  us  to  determine  the 
correctness  of  that  ruling. 

We  think  there  is  evidence  from  which  the  jury  had 
the  right  to  find  that  Erlichman  was  an  accomplice,  and 
we  must  hold  that  it  was  error  to  instruct  them  to  the 
contrary.  To  point  out  all  the  circumstances  connecting 
him  with  the  crime  would  prolong  the  discussion 
unduly.  A  few  salient  circumstances  will  serve  our  pur- 
pose. He  had  been  a  member  of  the  association  since 
1908.  The  members  contributed  a  tax  proportioned  to 
their  respective  purchases  of  salt.  Erlichman  says  that 
the  fund  thus  collected  was  used  to  pay  the  men  who 
poisoned  the  horses  of  competitors.  He  paid  his  part 
with  the  expectation  that  it  would  be  used  for  that  pur- 
pose. In  some  instances,  after  horses  had  been  poisoned, 
there  was  n^ed  of  extra  money  as  a  reward  for  the 
poisoners;  and  he  contributed  his  share.  The  money  was . 
handed  to  the  collector  by  his  wife.  '  *  When  I  came  from 
the  meeting  I  used  to  tell  her  there  was  a  tax  for  so  much 
money  and  '  you  will  have  to  give  it. '  Q.  A  tax  for  what  ? 
A.  What  we  shall  give  to  the  Association  for  poisoning 
horses."  A  week  before  the  commission  of  this  crime  he 
was  present  at  a  meeting  when  a  committee  reported  that 
the  Royal  Ice  Cream  Company,  though  requested  to 
become  a  member,  insisted  that  it  would  remain  apart,  and 
a  resolution  was  adopted  that  the  committee  should  make 
a  second  attempt  to  induce  the  company  to  join.  He 
understood  what  this  meant.  "Did  you  know  how  he 
was  to  be  brought  in  as  a  member  ?  A.  Everybody  under- 
stands that.  Q.  What  is  your  understanding  of  it  ?  A. 
They  were  going  to  do  the  same  as  to  the  other  fellows 
before.  Q.  What  was  your  understanding  ?  A.  Poison 
horses.  Q.  And  you  were  willing  to  chip  in  your  share  ? 
Q.  I  was  not  willing,  but  I  must  do  it.  Q.  Did  you  do 
it?  A.  I  gave  it."  There  is  much  more  to  the  same 
effect.     After  the  nine  horses  were  poisoned,  Erlichman 


476  People  r.  Swersky. 


[216  N.  T.]  Opinion,  per  Cardozo,  J.  [Jan., 

read  of  the  crime  in  the  newspapers.  Swersky  asked 
him  whether  he  liked  the  job,  and  he  said  it  was  well 
done.  Kalhofer  made  a  like  remark,  in  substance  that 
the  job  was  a  good  one,  and  that  the  chastened  rival 
would  quickly  become  a  member.  At  a  later  meeting 
a  fund  was  raised  by  the  association  to  pay  the  expenses 
of  procuring  this  accession  to  its  membership.  Erlich- 
man  paid  his  share.  Later  it  became  necessary  to  raise 
$25  more.  The  poisoners  had  been  employed  to  kill 
eight  horses  and  had  killed  nine,  and  the  price  was  $25 
a  head.  This  was  told  Erlichman,  and  again  he  paid 
his  share. 

W'  think  that  from  this  evidence,  and  more  of  like 
nature,  a  jury  would  have  the  right  to  say  that  he  was  a 
party  to  this  crime.  It  is  true,  as  the  People  contend,  that 
"to  constitute  an  accomplice  one  must  be  so  connected 
with  a  crime  that  at  common  law  he  might  .himself  have 
been  convicted  either  as  the  principal  or  as  an  accessory 
before  the  fact"  {People  v.  Zucker,  20  App.  Div.  303, 
365;  154  N.  Y.  770;  People  v.  Bright,  203  N.  Y.  73,  79). 
It  is  also  true  that  one  does  not  become  an  accessory 
before  the  fact  by  the  mere  approval  of  a  crime  after 
the  event.  Indeed,  mere  approval  before  the  event  may 
not  always  suffice  to  charge  one  under  the  common 
law  as  accessory,  or  under  the  present  law  (Penal  Law, 
§  2)  as  principal  (1  Whart.  Crira.  L.  [11th  ed.]  §  266). 
Long  ago  it  was  said  in  Hale's  Pleas  of  the  Crown,  616: 
"And  therefore  words  that  sound  in  bare  permission 
make  not  an  accessory."  Enough  must  be  shown  to 
justify  the  inference  that  the  offender  has  counseled  or 
induced  or  encouraged  the  crime  (Penal  Law,  §  2;  Peo- 
ple v.  McGuire,  135  N.  Y.  639,  642;  Levering  v.  Coram., 
132  Ky.  666,  678).  But  Erlichman  is  not  exonerated 
by  the  application  of  that  test.  The  evidence  permits 
the  inference  that  the  association  was  a  conspiracy 
to  poison  the  horses  of  competitors;  that  its  managers 
were  authorized  to  use  its  funds  for  that  purpose;  that 
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Erlichman  promoted  the  conspiracy  by  joining  the 
association,  and  by  paying  the  poisoners  whom  it 
employed;  that  the  commission  of  this  crime,  under  the 
direction  of  the  managers,  was  in  aid  of  the  common 
purpose;  and  that  Erlichman,  conscious  that  the  man- 
agers had  fulfilled  the  mandate  of  the  members,  paid  his 
quota  of  the  cost.  It  is  not  necessary  to  show  that  he 
knew  in  advance  of  the  event  that  the  horses  of  this 
particular  rival  were  to  be  poisoned.  Even  that  knowl- 
edge may,  from  his  own  confession,  be  not  unreasonably 
inferred.  It  is  enough,  however,  that  he  made  himself  a 
party  to  a  conspiracy  which  embraced  within  its  scope 
the  destruction  of  the  horses  of  competitors  whenever  in 
the  judgment  of  the  managers  resort  to  such  a  measure 
became  necessary  (Spies  v.  People,  122  HI.  1;  People 
v.  Friedman,  205  N.  Y.  161,  165;  People  v.  Giro,  197 
N.  Y.  152;  People  v.  Strauch,  240111.  60).  We  think  we 
are  not  justified  in  saying  as  a  matter  of  law  that  by 
his  membership  in  the  association  he  became  a  party  to 
such  a  plot.  There  is  enough  indefiniteness  about  the 
scope  of  the  conspiracy,  the  authority  of  the  managers, 
the  degree  of  Erlichman's  connection,  whether  it  was 
one  of  active  aid  or  of  passive  acquiescence  or  of  bare 
approval  after  the  event,  to  make  his  position  as  accom- 
plice a  question  of  fact.  But  a  question  of  fact  in  our 
judgment  there  plainly  was.  Whether  he  was  or  was 
not  an  accomplice  should  have  been  determined  by  the 
jury  (People  v.  Katz,  209  N.  Y.  311,  332). 

We  must  now  consider  the  position  of  the  witness 
Levinson.  His  testimony  connected  Swersky  with  the 
crime.  It  did  not  connect  Kalhofer.  He  says  that  in  the 
fall  of  1910  Swersky  asked  him  to  poison  the  horses  of 
the  Royal  Ice  Cream  Company.  He  had  poisoned  other 
horses  under  Swersky's  orders  in  the  past.  Indeed,  he 
had  received  from  the  association  in  the  summer  of  1910 
a  payment  of  seven  hundred  dollars,  which  was  intended, 
he  says,  to  ccver  any  poisoning  "jobs"  that  might  be 
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ordered  during  the  summer.  The  defendants  do  not  deny 
that  the  payment  was  made,  but  assert  that  it  was  made 
for  another  purpose.  They  say  that  it  was  extorted  by  Lev- 
inson  through  threats,  that  unless  they  made  it,  he  would 
poison  the  horses  of  the  members.  Whatever  the  purpose 
of  these  earlier  payments  may  have  been,  Levinson  main- 
tained that  they  did  not  cover  the  poisoning  of  the  nine 
horses  of  the  Royal  Ice  Cream  Company  in  the  fall  of  1910. 
Accordingly,  when  Swersky  asked  him  to  commit  that 
crime,  and  told  him  there  would  be  a  few  hundred  dollars 
in  it,  he  promised  to  think  about  the  matter  and  report 
his  decision.  Without  waiting  to  hear  from  him,  Swer- 
sky employed  Friedman,  who,  with  the  aid  of  two 
other  men,  Lang  and  O'Brien,  poisoned  the  horses.  A 
few  weeks  later  Swersky  said  to  Levinson  that  the  job 
had  befen  done,  and  at  trifling  cost.  Friedman,  one  of  the 
poisoners,  testifies  that  Swersky  employed  him,  but  does 
not  implicate  Levinson.  O'Brien  testifies  that  he  was 
brought  into  the  crime  by  Friedman.  Lang,  the  third 
poisoner,  was  not  a  witness.  In  this  testimony  we  can 
find  no  evidence  that  would  stamp  Levinson  as  an  accom- 
plice. He  receded  from  the  conspiracy,  and  the  crime 
was  committed  without  him  (1  Whart.  Cr.  L.  [11th  ed.] 
§  267).  To  permit  a  jury  to  say  that  he  did  join  in  it, 
when  the  only  evidence  is  that  he  did  not,  would  be  to 
permit  them  to  build  their  verdict  upon  speculation  and 
suspicion.  Levinson,  by  his  own  confession,  had  com- 
mitted many  other  crimes.  But  he  did  not  commit  this 
crime,  either  in  person  or  by  procurement. 

The  ruling  that  Erlichman  was  not  to  be  considered  an 
accomplice  makes  it  necessary  that  Kalhofer  be  tried 
again.  Erlichman's  was  the  chief  testimony  connecting 
him  with  the  crime.  It  is  true  that  he  was  also  con- 
nected by  the  testimony  of  Mrs.  Erlichman,  but  the  court 
ruled  that  she  was  an  accomplice  as  a  matter  of  law. 
The  charge  that  Erlichman  was  not  an  accomplice  may, 
therefore,  have  controlled  the  verdict  against  Kalhofer. 
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Swersky's  appeal,  however,  presents  a  very  different 
question.  It  is  true  that  Erlichman  does  connect  Swersky 
with  the  crime.  There  is,, however,  an  abundance  of 
testimony  from  witnesses  not  accomplices  which  makes 
out  the  same  connection.  We  lay  aside  the  testimony  of 
the  actual  poisoners,  who  were,  of  course,  parties  to  the 
crime,  and  were  so  described  by  the  trial  judge.  Levin- 
son,  who  is  not  an  ac<5omplice,  implicates  Swersky. 
Kolchin,  the  proprietor  of  the  Royal  Ice  Cream  Com- 
pany; implicates  him.  Kolchin  tells  us  that  he  said  to 
Swersky,  "  That  was  a  dirty  trick  done  to  me;  the  horses 
were  poisoned,"  and  that  Swersky  answered,  "If  you 
would  join  the  association  before,  maybe  that  would  not 
have  happened."  There  is  other  corroboration  which 
need  not  be  stated  at  length.  The  corroboration  extends 
indeed  to  every  element  of  the  crime.  It  is  not  merely 
circumstantial;  it  is  direct,  and,  if  credited,  conclusive. 
We  must,  therefore,  determine  whether  the  failure  to 
describe  Erlichman  as  an  accomplice  affected  Swersky's 
conviction.  The  jurors  plainly  believed  that  Erlichman 
told  the  truth.  Their  verdict,  convicting  Kalhofer  as 
well  as  Sweifcky,  carries  that  conclusion  with  it.  They 
plainly  believed  Levinson,  for  Levinson,  though  not  an 
accomplice  in  this  crime,  testified  that  he  had  received 
payments  to  induce  him  to  poison  horses,  and  the  defense 
was  that  these  payments,  though  (Conceded  to  have  been 
made,  were  payments  in  self -protection.  That  was  indeed 
the  entire  fabric  pf  the  defense;  and  the  verdict  shows 
that  the  jury  found  the  defense  to  be  incredible.  We 
must,  therefore,  ask  ourselves  whether  it  can  reasonably 
be  supposed  that  the  jury  would  have  rejected  the  testi- 
mony of  Erlichman  and  Levinson,  corroborated  in  part  by 
other  witnesses  and  in  part  by  circumstantial  evidence, 
if  they  had  been  told  that  Erlichman  might  be  con- 
sidered an  accomplice.  They  already  knew  that  Erlich- 
man had  done  disgraceful  things.  They  cannot  have  been 
in  doubt  about  that.     The  only  question  as  to  which  they 
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were  in  the  dark  was  whether  these  disgraceful  things 
charged  him  with  the  guilt  of  this  particular  crime.  Even 
though  they  held  him  to  be  an  accomplice,  it  was  not 
their  duty  to  reject  his  testimony  if  they  found  it  credible 
and  corroborated;  and  corroboration  is  not  required  to 
prove  the  whole  crime;  it  is  sufficient  if  it  tends  to  conned 
the  defendant  with  the  commission  of  the  crime  {People 
v.  Becker,  215  N.  Y.  126,  137).  In  this  case  it  went 
beyond  the  requirements  of  that  rule.  If  the  corrobo- 
rating evidence  had  been  slight  or  equivocal,  a  different 
problem  would  be  before  us.  But  the  implications  of  this 
verdict  forbid  the  conclusion  that  the  jury,  if  instructed 
that  Erlichman  might  be  added  to  the  list  of  accomplices, 
would  have  ignored  the  corroborating  evidence  against 
Swersky,  and  voted  for  acquittal.  *  The  chance  that  they 
would  have  done  so  is  so  remote  that  in  the  reasonable 
administration  of  justice  it  may  be  ranked  as  negligible 
and  illusory. 

A  significant  incident  at  the  close  of  the  trial  dispels, 
we  think,  any  doubt  that  might  otherwise  remain. 
Through  it  the  thought  and  purpose  of  the  jurors  stand 
clearly  revealed.  They  came  back  into  court  and  asked 
to  have  the  testimony  of  the  Erlichmans  read  to  them. 
The  foreman  said:  uWe  wish  to  refresh  our  minds  as  to 
the  testimony  of  Mr.  Erlichman  which  seemed  to  connect 
the  defendant  Kalhofer  with  a  knowledge  of  the  poison- 
ing of  horses,  and  also  that  portion  of  Mrs.  Erlichman's 
testimony  which  in  the  same  way  connected,  or  seemed 
to  connect  them  in  any  way. "  The  court  responded:  "  In 
other  words,  you  wish  to  have  read  that  part  of  the  testi- 
mony of  the  Erlichmans  to  see  if  there  is  anything  in  the 
testimony  tending  to  connect  Kalhofer  with  the  commis- 
sion of  the  crime.  Is  that  right  ? "  The  foreman:  "That 
is  right,  your  Honor."  We  can  reasonably  interpret  this 
request  in  but  one  way.  The  jury  were  in  doubt  about 
Kalhofer,  and  needed  the  testimony  of  the  Erlichmans  to 
make  sure  that  he  was  a  party  to  the  crime.     Thev  did  not 
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need  it  to  satisfy  themselves  about  Swersky.  Swersky's 
connection  was  established  in  too  many  ways. 

In  these  circumstances  we  think  it  is  our  duty  to  apply 
to  the  conviction  of  Swersky  the  rule  laid  down  in  section 
542  of  the  Code  of  Criminal  Procedure,  which  requires  us 
to  give  judgment  "  without  regard  to  technical  errors  or 
defects  or  to  exceptions  which  do  not  affect  the  substan- 
tial rights  of  the  parties."  In  the  nature  of  things,  there 
can  be  \io  hard  and  fast  formula  descriptive  of  the  errors 
that  must  be  disregarded  in  obedience  to  this  rule.  Some 
cases  have  said  that  the  error  must  be  one  which  by  no 
possibility  could  have  affected  the  result.  By  this,  how- 
ever, is  not  meant  a  stricter  literal  possibility.  We  are 
to  consider  what  may  in  reason  be  expected  from  reason- 
able men.  In  substance,  if  not  in  form,  we  have  applied 
that  test  in  recent  cases  (People  v.  Ferola,  215  N.  Y.  285, 
292).  Applying  it,  we  are  satisfied  that  even  though 
Erlichman  had  been  characterized  as  an  accomplice,  the 
jury  would  have  found  that  Swersky  was  guilty  of  this 
crime. 

The  judgment  of  conviction  of  the  defendant  Kalhofer 
should,  therefore,  be  reversed  and  a  new  trial  ordered, 
and  the  judgment  of  conviction  of  the  defendant  Swersky 
should  be  affirmed. 

WlLLARD  BARTLETT,  Ch.  J.,  HlSCOCK,  COLLIN,  CUDDE- 

back,  Seabury  and  Pound,  JJ.,  concur. 
Judgment  accordingly. 


Manhattan    Commercial    Company,    Respondent,    v. 
Frank  Paul,  Appellant. 

Claims  against  United  States  — assignments  thereof  which  do 
not  conform  to  requirements  of  Federal  statutes  are  void. 

An  assignment  of  a  claim  against  the  United  States,  for  supplies 
furnished,  which  fails  to  conform  to  the  requirements  of  the  United 
States  Revised  Statutes  (§  3477)  as  to  executing,  witnessing  and 
31 
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acknowledging  such  assignment,  is  absolutely  null  and  void  and 
does  not  in  itself  convey  any  interest,  present  or  remote,  legal  or 
equitable,  in  the  claim  transferred.  ( York  v.  Conde,  147  N.  Y.  486, 
explained  and  overruled;  National  Bank  of  Commerce  v.  Doivnie, 
218  U.  S.  846,  followed.) 
Manhattan  Commercial  Co.  v.  Paul,  159  App.  Div.  924,  reversed. 

(Argued  November  30,  1915;  decided  January  4,  1916.) 

Appeal  from  a  judgment  entered  December  4,  1913, 
upon  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  second  judicial  department  overruling 
defendant's  exceptions,  ordered  to  be  heard  in  the  first 
instance  by  the  Appellate  Division,  denying  a  motion  for 
a  new  trial  and  directing  judgment  for  plaintiff  upon  the 
verdict  directed  by  the  trial  court. 

The  nature  of  the  action  and  the  facts,  so  far  as  mate* 
rial,  are  stated  in  the  opinion. 

Oeorge  B.  Covington  for  appellant.  The  assignments 
made  by  Vermilye  &  Power  to  plaintiff  of  the  claims 
against  the  United  States  government  (the  proceeds  of 
which  claims  it  is  contended  were  converted  by  this 
defendant)  were  not  valid  assignments  for  any  purpose 
and  in  any  respect  whatsoever  and  plaintiff  did  not  have 
the  title  to  the  moneys  alleged  to  have  been  converted. 
(U.  S.  R.  S.  §  3477;  National  Bank  of  Commerce  v. 
Downing,  218  U.  S.  345;  Nutt  v.  Knut,  200  U.  S.  12.) 

Irving  L.  Ernst  and  David  W.  Kahn  for  respondent. 
Both  the  agreement  of  June  27,  1911,  and  the  formal 
assignments  subsequently  made  by  Vermilye  &  Power, 
vested  in  the  plaintiff  the  legal  or  equitable  title  to  the 
checks  paid  over  by  the  United  States  governmeDt  to 
Vermilye  &  Power  or  the  proceeds  thereof.  {York  v. 
Conde,  147  N.  Y.  486;  Matter  of  Hone,  153  N.  Y.  522; 
Central  Trust  Co.  v.  W.  I.  Imp.  Co.,  169  N.Y.  314; 
Benedict  v.  Deshel,  177  N.  Y.  8.) 
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Collin,  J.  The  action  is  to  recover  from  the  defend- 
ant the  sum  of  the  damages  sustained  by  the  plaintiff 
through  the  conversion  by  defendant  of  moneys  paid  to 
him  as  the  agent  of  the  plaintiff.  The  trial  justice 
directed  a  verdict  in  favor  of  the  plaintiff  and  ordered 
that  the  defendant's  exceptions  be  heard  in  the  first 
instance  by  the  Appellate  Division  and  that  judgment  be 
suspended  in  the  meantime.  The  Appellate  Division 
overruled  the  exceptions,  denied  the  motion  for  a  new 
trial  and  ordered  judgment  upon  the  verdict. 

The  determinative  facts  may  be  briefly  stated:  The 
corporation  of  Vermilye  &  Power  assigned  to  the  plain- 
tiff, its  creditor,  certain  claims  against  the  United  States 
for  supplies  furnished.  By  the  agreement  of  the  parties 
and  the  defendant,  operating  contemporaneously  with 
the  assignment,  the  defendant,  who  was  the  treasurer  of 
Vermilye  &  Power,  was  made  the  agent  of  the  plaintiff 
to  collect  or  receive  the  moneys  paid  upon  the  claims, 
and  moneys  received  on  account  thereof  by  Vermilye  & 
Power  should  be  held  by  it  in  trust  for  the  plaintiff.  The 
United  States  paid  the  claims  or  parts  thereof  by  checks 
payable  to  the  order  of  Vermilye  &  Power,  which  the 
defendant  as  the  treasurer  indorsed  and  deposited  in  the 
bank  account  of  that  corporation,  withholding  them  and 
their  avails  entirely  from  the  plaintiff.  The  plaintiff 
alleges  that  those  checks  and  the  avails  were,  by  virtue 
of  the  assignment  mentioned,  its  property,  and  the  acts 
of  the  defendant  constituted  a  conversion  of  thepa.  The 
defendant  asserts  that  the  assignment  was  absolutely 
null  and  void  by  reason  of  section  3477  of  the  Eevised 
Statutes  of  the  United  States. 

The  section  is:  "All  transfers  and  assignments  made 
of  any  claim  upon  the  United  States,  or  of  any  part  or 
share  thereof,  or  interest  therein,  whether  absolute  or 
conditional,  and  whatever  may  be  the  consideration  there- 
for, and  all  powers  of  attorney,  orders,  or  other  authorities, 
for  receiving  payment  of  any  such  claim,  or  of  any  part 
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or  share  thereof,  shall  be  absolutely  null  and  void,  unless 
they  are  freely  made  and  exercised  in  the  presence  of  at 
least  two  attesting  witnesses,  after  the  allowance  of  such 
a  claim,  the  ascertainment  of  the  amount  due,  and  the 
issuing  of  a  warrant  for  the  payment  thereof.  Such 
transfers,  assignments,  and  powers  of  attorney  must 
recite  the  warrant  for  payment,  and  must  be  acknowl- 
edged by  the  person  making  them,  before  an  officer  hav- 
ing authority  to  take  acknowledgments  of  deeds,  and 
shall  be  certified  by  the  officer;  and  it  must  appear  by  the 
certificate  that  the  officer,  at  the  time  of  the  acknowledg- 
ment, read  and  fully  explained  the  transfer,  assignment, 
or  warrant  of  attorney  to  the  person  acknowledging  the 
same."  The  assignment  in  question  failed  substantially 
to  conform  to  the  requirements  of  the  section. 

The  decisions  of  the  courts  below  were  based  upon  that 
of  this  court  in  York  v.  Conde  (147  N.  Y.  486).  We 
there  held,  in  effect,  that  an  assignment  of  a  claim  against 
the  United  States  was  valid  between  the  claimant  and 
his  assignee,  although  it  did  not  conform  to  the  require- 
ments of  the  statute,  and,  therefore,  might  be  invalid 
as  between  the  United  States  and  the  assignee.  A  con- 
sideration at  that  time  of  opinions  of  the  Supreme  Court 
of  the  United  States  relating  to  the  statute  brought 
us  to  the  conclusion  that  our  decision  was  consistent 
with  the  views  of  that  court.  We,  however,  expressly 
stated  that  "on  a  question  of  statutory  construction  of 
an  act  of  Congress  which  has  been  determined  by  the 
Supreme  Court  of  the  United  States,  subsequently  arising 
in  this  court,  we  should  feel  bound  to  adopt  and  follow 
the  construction  of  that  tribunal  on  the  principle  of  com- 
ity, although  in  a  case  where  the  ultimate  jurisdiction  is 
vested  in  this  court,"  and  further  said:  " The  principal 
case  relied  upon  by  the  defendants  to  sustain  their  con- 
tention (that  the  assignment  was  void)  is  Spofford  v. 
Kirk  (97  U.  S.  484),  and  if  what  Mr.  Justice  Miller 
in  Goodman  v.  Niblack  (102  U.    S.  556)  characterizes 
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as  the  strong  language  of  the  opinion  in  that  case,  is  to 
have  the  broadest  application,  there  would  be  difficulty 
in  holding  that  the  assignment  now  in  question  can  be 
upheld."  Since  our  decision  in  the  York  case  it  has  come 
to  pass  that  the  "strong  language"  of  the  opinion  in 
the  Spofford  case  has  been  given  the  "  broadest  appli- 
cation "  by  the  Supreme  Court  of  the  United  States  in 
National  Bank  of  Commerce  v.  Downie  (218  U.  S. 
345).  In  that  case  it  was  held  that  an  assignment  of  a 
claim  against  the  United  States  for  supplies  furnished, 
not  in  accord  with  the  provisions  of  the  statute,  was,  as 
between  the  assignee  and  the  trustee  in  bankruptcy  of 
the  assignors,  absolutely  null  and  void  and  did  not,  in 
itself,  pass  to  the  assignee  any  interest,  present  or 
remote,  legal  or  equitable,  in  the  claims  transferred,  and 
that  any  other  holding  would  "  effect  a  repeal  of  the  stat- 
ute by  mere  judicial  construction  in  disregard  of  the 
plain,  unequivocal  intent  of  Congress  as  indicated  by  the 
statute."  We  accept  such  decision  as  an  authority  and, 
controlled  by  it,  hold  that  the  present  assignment  or  trans- 
fer or  authorization  was  likewise  absolutely  null  and  void 
as  between  the  plaintiff,  Vermilye  &  Power  and  the 
defendant,  and  did  not  vest  in  the  plaintiff  any  right 
whatsoever,  legal  or  equitable,  to  the  moneys  paid  by  the 
United  States  on  the  claims  to  Vermilye  &  Power.  The 
language  of  the  statute  and  of  the  opinion  in  the  National 
Bank  of  Commerce  case  interdicts  further  discussion. 

The  order  of  the  Appellate  Division  and  the  judgment 
entered  thereon  should  be  reversed,  the  verdict  set  aside 
and  the  complaint  dismissed,  with  costs  in  all  the  courts. 

Willard  Bartlett,  Ch.  J.,  Hiscock,  Cuddeback, 
Cardozo,  Seabury  and  Pound,  J  J.,  concur. 

Ordered  accordingly. 
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Town  of  Easton,  [Respondent,  v.   The  Canal  Board 
etal.,  Appellants,  and  Town  of  Saratoga,  [Respondent. 

Bridges — when  injunction  may  be  obtained  against  state  offi- 
cials compelling  them  to  build  new  highway  bridge  over  barge 
canal  under  the  provisions  of  the  Barge  Canal  Act. 

1.  The  Barge  Canal  Act  (L.  1903,  ch.  147,  §  3)  provides  that  4t  New 
bridges  shall  be  built  over  the  canals  to  take  the  place  of  existing 
bridges  whenever  required,  or  rendered  necessary  by  the  new  loca- 
tion of  the  canals,"  and  places  that  duty  upon  the  defendant 
state  officials.  By  virtue  of  this  act  where  a  highway  bridge  across 
the  Hudson  river  between  two  towns  has  been  rendered  useless  by 
the  canalization  of  the  river  at  that  point,  the  towns  affected  thereby 
are  entitled  to  an  injunction  enjoining  and  restraining  the  canal 
board,  and  other  state  officials  having  charge  of  the  state  canals, 
from  failing  and  refusing  to  complete  the  building  of  a  new  bridge 
to  take  the  place  of  the  bridge  rendered  useless  by  the  new  canal 

2.  A  contention  that  the  judgment  herein  cannot  be  sustained, 
because  it  attempts  to  fix  a  liability  against  the  state  without  legis- 
lative permission  and  that  the  Supreme  Court  is  without  jurisdic- 
tion, is  untenable.  The  action  is  not  against  the  state,  but  against 
certain  state  officers,  and  the  judgment  merely  directs  these  officials 
to  perform  their  statutory  duty. 

Town  of  Easton  v.  Canal  Board,  166  App.  Div.  316,  affirmed. 

(Argued  November  29,  1915;  decided  January  4,  1916.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  third  judicial  department, 
entered  March  24-,  1915,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Egburt  E.  Woodbury,  Attorney -General  (Wither  W. 
Chambers  of  counsel),  for  appellants.  The  Supreme 
Court  acquired  no  jurisdiction  of  the  defendants  repre- 
sented by  the  attorney-general,  for  there  is  an  attempt 
here  to  fix  liability  against  the  state  without  express 
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legislative  permission.  (Saranac  L.  &  T.  Co.  v.  Roberts, 
195  N.  Y.  303;  Stone  v.  State,  138  N.  Y.  124;  Locke  v. 
State,  140  N.  Y.  480;  Bexford  v.  State,  105  N.  Y.  229; 
Quayle  v.  State,  192  N.  Y.  47;  3fa«cr  o/  Hoople,  179 
N.  Y.  308;  Jlfafte/*  o/  Toum  of  Saratoga,  160  App.  Div. 
60;  211  N.  Y.  543;  Belknap  v.  Sc/^7d!,  161  U.  S.  10; 
Antoni  v.  Greenhow,  107  U.  S.  769.) 

William  S.  Ostrander  for  town  of  Saratoga,  respond- 
ent. An  action  can  be  maintained  in  equity  against 
state  officials  charged  with  the  performance  of  statutory 
duties  to  compel  the  performance  of  these  duties.  {Boh 
ston  v.  M.  F.  Conirs.,  120  U.  S.  390;  Graham  v.  Folsom, 
200  U.  S.  248;  Morrill  v.  American  Beserve  Bond  Co., 
151  Fed.  Rep.  305;  Fleischman  Co.  v.  Murray,  161  Fed. 
Rep.  152,  159;  Huidekoper  v.  Hadley,  177  Fed.  Rep. 
117;  Board  of  Liquidation  v.  McCombs,  92  U.  S.  535; 
Scott  v.  Donald,  165  U.  S.  112;  Sanders  v.  Saxton,  182 
N.  Y.  477.) 

Erskine  C.  Bogers  and  Herbert  Van  Kirk  for  plain- 
tiff, respondent.  The  failure  of  the  state  officials  to  build 
or  cause  to  be  built  a  new  bridge  was  a  violation  of  their 
absolute  statutory  duty,  the  performance  of  which  is 
properly  directed  to  be  performed  by  the  judgment  of  the 
trial  court.  (Bolstan  v.  M.  F.  Comrs.,  120  U.  S.  390; 
Sanders  v.  Saxton,  182  N.  Y.  477;  £.  L.  &  T.  Co.  v. 
Roberts,  195  N.  Y.  303.) 

Seabury,  J.  This  appeal  presents  for  review  a  judg- 
ment which  enjoins  and  restrains  the  defendant  state 
officials  from  failing  and  refusing  to  complete  the  build- 
ing of  a  new  bridge  between  the  town  of  Easton  in  the 
county  of  Washington  and  an  island  in  the  Hudson  river. 
The  judgment  directs  the  appellants  to  complete  the  build- 
ing of  this  new  bridge.  The  bridge  is  designed  to  take  the 
place  of  a  bridge  that  formerly  existed  between  said  points. 

The  mainland  of  the  town  of  Saratoga  is  on  the  west 
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bank  of  the  Hudson  river  and  opposite  the  town  of 
Easton.  In  the  river  between  the  mainlands  of  these 
two  towns  is  an  island  which  is  within  the  town  of 
Saratoga.  From  the  mainland  of  the  town  of  Saratoga 
to  the  west  side  of  the  island  there  is  a  bridge  and  from 
the  other  side  of  the  island  to  the  town  of  Easton  there 
was  another  bridge. 

The  findings  made  by  the  court  below  establish  that 
the  bridge  between  the  town  of  Easton  and  the  island  was 
so  interfered  with  in  the  course  of  the  barge  canal  con- 
struction as  to  be  rendered  useless.  It  is  the  replacement 
of  this  bridge  which  the  judgment  appealed  from 
requires  the  appellants  to  complete.  The  bridge  when 
completed  will  form  part  of  the  highway  of  the  towns  of 
Easton  and  Saratoga.  We  think  the  judgment  appealed 
from  was  properly  made  under  the  provisions  of  the 
Barge  Canal  Act.  That  act  (Laws  of  1903,  chapter  147, 
section  3),  provides  that  "New  bridges  shall  be  built 
over  the  canals  to  take  the  place  of  existing  bridges 
whenever  required,  or  rendered  necessary  by  the  new 
location  of  the  canals."  This  act  makes  it  the  duty  of 
the  defendant  state  officials  to  carry  out  the  provisions  of 
the  Barge  Canal  Act  in  the  construction  of  the  canal  and 
the  work  incidental  thereto.  (Lehigh  Valley  R.  R.  Co. 
v.  Canal  Board,  204  N.  Y.  471.) 

The  duty  of  building  the  new  bridge  not  having  been 
discharged  by  the  defendant  state  officials  the  judgment 
requiring  them  to  do  so  only  requires  the  performance  of 
a  statutory  duty.  The  duty  imposed  by  law  to  build  a 
bridge  requires  the  building  of  a  bridge  that  is  adequate 
and  safe.  We  cannot  assume  that  the  legislature  con- 
templated that  a  bridge  of  a  different  character  should 
be  built.  The  findings  of  the  court  below  establish 
conclusively  that  the  new  bridge  in  its  present  con- 
dition is  not  adequate  or  safe.  That  determination  is 
not  subject  to  review  in  this  court.  It  is  urged  by  the 
appellants  that  the  judgment  in  this  action  attempts  to 
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fix  a  liability  against  the  state  without  legislative  per- 
mission and  that  the  Supreme  Court  is  without  jurisdic- 
tion to  do  this.  This  action  is  not  against  the  state  of 
New  York.  It  is  against  certain  state  officers  and  the 
judgment  herein  merely  directs  these  officials  to  perform 
the  duty  which  the  statute  requires  them  to  perform. 
{Rolston  v.  Missouri  Fund  Comrs.,  120  U.  S.  390,  411; 
Louisiana  v.  Jumel,  107  U.  S.  711.)  As  was  said  by  Mr. 
Chief  Justice  Waite:  "The  litigation  is  with  the  offi- 
cer, not  the  state."  (Rolston  v.  Missouri  Fund  Comrs., 
supra.)  The  distinction  pointed  out  between  an  action 
against  the  state  and  one  against  certain  officials  of  the 
state  has  been  recognized  by  this  court  and  was  explained 
and  commented  upon  by  Chief  Judge  Cullen  in  San- 
ders v.  Saxton  (182  N.  Y.  477).  Moreover,  the  judgment 
appealed  from  merely  requires  that  the  duty  which  the 
legislature  itself  had  imposed  shall  be  performed. 

The  judgment  appealed  from  should  be  affirmed,  with 
costs. 

WlLLARD  BARTLETT,  Ch.  J.,  HlSCOCK,  COLLIN,  CUDDE- 

back,  Cardozo  and  Pound,  JJ.,  concur. 
Judgment  affirmed. 


In  the  Matter  of  the  Application  of  The  City  of  New 
York,  Respondent,  Relative  to  Acquiring  Title  to' 
Lands  in  the  Sixth  Ward  of  the  Borough  of  Manhat- 
tan,  Required  as  a   Site   for  a  New  Court  House. 

Samuel  Green,  Appellant. 

Condemnation  proceedings  —  appeal  —  when  landowner  may 
appeal  from  order  confirming  award,  although  he  has  accepted 
the  award  —  erroneous  dismissal  of  such  appeal  by  the  Appel- 
late Division. 

1.  Where  a  landowner  whose  lands  were  taken  by  a  municipality 
in  condemnation  proceedings  accepted  payment  of  the  award  but, 
nevertheless,  appealed  from  the  order  of  confirmation  and  the 
Appellate  Division  dismissed  his  appeal,  the  Court  of  Appeals  has 
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jurisdiction  to  review  the  order  of  dismissal.  The  effect  upon  the 
rights  of  the  appellant  was  the  same  as  an  affirmance  upon  the 
merits  would  have  been,  and  since  a  special  proceeding  regularly 
terminates  in  a  final  order,  this  order  possesses  all  the  elements  of 
finality. 

2.  The  rule  is  well  established  that  in  ordinary  cases  a  party  who 
accepts  the  benefit  of  a  judgment  thereby  waives  his  right  to  appeal 
therefrom,  but  an  appeal  from  an  order  of  confirmation  in  a  con- 
demnation proceeding  is  not  analogous.  Although  a  new  appraisal 
may  be  ordered  in  such  a  proceeding,  the  effect  of  a  confirmation 
of  the  original  award  is  not  destroyed;  it  still  transfers  title  of  the 
land  to  the  condemning  party  and  the  property  owner  still  retains 
title  to  the  award  that  has  been  paid  him  subject,  only  in  case  the 
new  award  should  be  less,  to  a  judgment  against  him  for  the 
difference. 

8.  While  the  acceptance  of  the  award  does  not  deprive  the  land- 
owner of  his  right  to  appeal,  it  does  limit  the  grounds  upon  which 
he  can  seek  a  reversal.  He  may  not  assail  the  order  of  confirmation 
for  irregularity  or  so  far  as  it  adjudges  the  right  of  the  condemning 
party  to  acquire  his  land,  but  is  confined  to  an  attack  upon  the 
award  for  insufficiency. 

Matter  of  City  of  New  York  (Cou?i.  Bouse),  168  App.  Div.  58, 
reversed. 

(Argued  November  18,  1915;  decided  January  4,  1916.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
January  15,  1915,  which  dismissed  an  appeal  from  an 
order  of  Special  Term  confirming  the  report  of  commis- 
sioners of  appraisal  in  condemnation  proceedings.  The 
appeal  was  dismissed  upon  the  ground  that  the  appellant 
had  accepted  payment  of  the  award  and  thereby  lost  the 
right  of  appeal. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Alexander  Rosenthal  and  George  Gordon  Battle  for 
appellant.  The  Appellate  Division  erred  in  granting  the 
motion  to  dismiss  the  appeal  from  the  order  of  the  com- 
missioners. (Matter  of  Board  of  Water  Commissioners 
of  White  Plains,  195  N.  Y.  502;  Matter  of  N.  F.  &  H. 
jR.  Co.,  98  N.  Y.  12;  Lewis  on  Em.  Dom.  §  556;  Low  v. 
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Concord  R.  R.  Co.,  63  N.  H.  557;  Weyer  v.  Milwaukee 
R.  R.,  57  Wis.  329;  Matter  of  N.  F.  C.  &  H.  R.  R.  R. 
Co.,  60  N.  Y.  49.) 

Lamar  Hardy,  Corporation  Counsel  (Charles  J. 
Nehrbas  and  Terence  Farley  of  counsel),  for  respondent. 
The  order  dismissing  the  appeal  is  not  appealable  to  this 
court.  {City  of  Johnstotvn  v.  Wade,  157  N.  Y.  50; 
Matter  of  Small,  158  N.  Y.  128;  Van  Nostrandv.  Van 
Nostrand,  125  App.  Div.  718;  126  App.  Div.  926;  193 
N.  Y.  600.)  By  accepting  payment  of  the  amount 
awarded  to  him,  the  appellant  lost  his  right  of  appeal. 
(Lewis  on  Em.  Domain  [3d  ed.],  §  808;  Bennett  v.  Van 
Syckel,  18  N.  Y.  481;  Alexander  v.  Alexander,  104  N.  Y. 
643;  People  ex  rel.  Long  v.  Board  of  Supervisors,  120 
App.  Div.  552;  Matter  of  City  of  Netv  York,  212  N.  Y. 
547.) 

Willard  Bartlett,  Ch.  J.  This  is  a  condemnation 
proceeding  to  acquire  lands  as  site  for  the  proposed  new 
court  house  in  New  York  city.  By  an  order  of  the 
Supreme  Court  confirming  the  report  of  the  commission- 
era  of  estimate  and  appraisal  the  sum  of  $135,000  was 
awarded  to  the  appellant.  He  accepted  payment  of  the 
award  from  the  city  but  nevertheless  appealed  to  the 
Appellate  Division  from  the  order  of  confirmation.  That 
court  has  dismissed  his  appeal  and  he  comes  here. 

The  learned  counsel  for  the  respondent  questions  our 
jurisdiction  to  review  the  order  of  dismissal.  I  think  we 
have  jurisdiction.  By  refusing  to  hear  his  appeal  the 
Appellate  Division  virtually  made  the  order  of  confirma- 
tion absolute.  The  effect  upon  the  rights  of  the  appellant 
was  the  same  as  an  affirmance  on  the  merits  would  have 
been.  If  this  had  been  an  action  instead  of  a  special  pro- 
ceeding the  proper  practice  would  have  been  to  enter  a 
judgment  of  dismissal  upon  the  order.  (Stevens  v. 
Central  National  Bank  of  Boston,  162  N.  Y.  253,  255.) 
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A  special  proceeding,  however,  regularly  terminates  in 
a  final  order,  and  this  order  possesses  all  the  elements  of 
finality.  The  case  cited  is  authority  for  the  proposition 
that  the  courts  below  cannot  deprive  this  court  of  juris- 
diction by  dismissing  an  appeal  thus  leaving  a  judgment 
or  final  order  in  full  force  against  the  party  claiming  to 
be  aggrieved.  "  In  many  cases  that  would  have  the  same 
effect  upon  the  rights  of  the  parties  as  an  affirmance." 

I  proceed,  therefore,  to  review  the  order  of  dismissal. 
The  rule  is  well  established  that  in  ordinary  cases  a  party 
who  accepts  the  benefit  of  a  judgment  thereby  waives  his 
right  to  appeal  therefrom.  {Alexander  v.  Alexander, 
104  N.  Y.  643.)  The  waiver  results  from  the  inconsistent 
attitude  of  a  party  who  at  the  same  time  collects  the 
amount  of  a  judgment  in  his  favor  and  appeals  for  the 
purpose  of  reversing  that  judgment.  But  in  Matter  of 
N.  Y.  &  H.  R.  R.  Co.  (98  N.  Y.  12,  18)  Judge  Earl, 
writing  for  the  court,  said  that  this  rule  was  not  applicable 
to  appeals  in  condemnation  proceedings  where  the  claim- 
ant seeks  to  question  simply  the  amount  of  the  award. 
"That  rule  is  enforced  because  it  would  be  inequitable 
and  unjust  to  permit  a  party  to  take  and  hold  the  benefit 
of  a  decision,  and  yet  appeal  from  and  se6k  to  annul  it, 
and  the  reason  of  the  rule  does  not  apply  to  such  a  case 
as  this.  Here  the  city  did  not  seek  to  enforce  the  award; 
it  took  the  money  awarded  for  the  land  of  which  it  was 
deprived.  It  did  not  seek  by  the  appeal  to  get  the  land 
back  again,  or  to  divest  the  title  of  the  company,  but 
sought  only  to  get  more  adequate  pay  for  the  land."  In 
the  case  cited  the  money,  pursuant  to  the  provisions  of 
the  Eailroad  Law,  had  been  deposited  with  the  chamber- 
lain of  the  city  of  New  York  from  whose  custody  the  city 
did  not  withdraw  it,  so  that  it  was  a  case  of  deposit  for  the 
benefit  of  the  landowner  instead  of  actual  payment.  In 
discussing  the  question  upon  principle,  Judge  Earl 
added:  "If  *  *  *  the  order  shall  be  reversed,  and  a 
new   appraisal  ordered,    the   title    and   possession  shall 
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remain  in  the  company  (the  condemning  party),  and  if, 
upon  the  new  appraisal,  the  award  be  diminished,  the 
landowner  must  refund  the  difference,  and  if  it  be 
increased,  the  company  must  pay  the  difference.  But  in 
any  event,  after  the  payment  or  deposit  of  the  first 
award,  the  landowner  has,  during  the  corporate  existence 
of  the  company,  lost  all  right,  estate  and  interest  in  the 
land,  as  well  as  the  use  thereof." 

The  precise  point  presented  by  this  appeal,  however, 
was  necessarily  passed  upon  in  our  decision  in  Matter  of 
Water  Commissioners  of  White  Plains  (195  N.  Y.  502, 
505).     There  an  award  had  been  made  to  property  owners, 
who  declined  to  take  it  and  appealed.    The  appeal  resulted 
in  a  new  appraisal  and  an  increased  a*ward.     The  property 
owners  claimed  interest  on  the  entire  amount  from  the 
time  of  the  first  award.    It  was  held  that  as  the  property 
owners  were  entitled  to  take  the  award  and  still  appeal, 
they  were  only  entitled  to  interest  upon  the  excess  of  the 
second  award  over  the  first  from  the  time  the  condemn- 
ing party  entered  into  possession.     It  was  there  said: 
"  He  (the  property  owner)  runs  no  risk  in  accepting  the 
award.     It  does  not  operate  as  a  waiver  of  his  right  to 
appeal  (citing  Matter  of  N.  Y.  &  H.  R.  R.  Co.,  supra). 
The  case  is  not  analogous  to  a  judgment  which  may  be 
reversed  on  appeal.     A  judgment  reversed  becomes  a 
nullity.     But  though  a  new  appraisal  may  be  ordered  in 
a  condemnation  proceeding,   the  effect  of  the  confirma- 
tion  of  the  original  award  is  not  destroyed.     As  pointed 
out,  it  still  transfers  title  of  the  land  to  the  condemning 
party,  and  the  property  owner  still  retains  title  to  the 
award  that  has  been  paid  him  subject,  only  in  case  the  new 
award  should  be  less,  to  a  judgment  against  him  for  the  dif- 
ference. On  this  difference  he  is  not  liable  for  any  interest. " 
The  same  doctrine  has  received  the  approval  of  the 
courts  of  last  resort  in  other  states.     In  St.  Lotiis,  etc., 
Ry.  Co.  v.  Fowler  (113  Mo.  458)  the  question  was  whether 
the  landowner  was  entitled  to  interest  from  the  time  of 
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the  original  report,  the  same  as  in  the  Tt  kite  Plai7is  Case 
(supra).  If  the  landowner  had  the  right  to  take  the 
amount  of  the  award  pending  subsequent  proceedings,  he 
was  entitled  to  interest.  The  court  said:  " The  company 
has  the  right  to  use  the  property  by  paying  the  amount 
of  the  first  award;  and  the  question  is,  whether  the  land- 
owner has  the  corresponding  right  to  withdraw  and  use 
the  money  pending  further  proceedings.  We  are  of  opin- 
ion he  has  such  right.  *  *  *  He  has  the  right  to 
withdraw  and  use  the  money  the  same  as  the  company 
has  the  right  to  use  the  property,  he  being  bound  to  refund 
if  the  final  award  is  less,  and  the  company  being  bound 
to  pay  the  excess  if  the  final  award  is  more  than  that  first 
allowed. "  In  Low  v.  Railroad  (<>3  N.  H.  557,  561)  it  was 
said:  "  The  proprietors  of  a  railroad  cannot  bar  the  land- 
owner's right  of  appeal  by  a  payment  or  tender  of  the 
damages  awarded;  nor  is  an  acceptance  of  the  sum  ten- 
dered a  waiver  of  an  appeal  previously  taken.  If  accepted, 
the  tender  operates  as  a  payment  pro  tanto,  and  if  the 
amount  tendered  and  accepted  was  sufficient,  it  bars  any 
further  claim  of  damages,  interest  and  costs  by  the  land- 
owner, and  subjects  him  to  a  judgment  for  costs;  if  insuffi- 
cient he  is  entitled  to  judgment  for  the  additional  dam- 
ages and  costs  awarded  him  upon  appeal.  The  plaintiff 
did  not  waive  the  appeal  by  accepting  the  sum  tendered.'* 

In  those  jurisdictions  in  which  it  has  been  held  that  the 
acceptance  of  an  award  operates  as  a  bar  to  the  right  of 
appeal,  the  distinction  in  favor  of  an  appeal  which  seeta 
only  to  review  the  sufficiency  of  the  award  does  not 
appear  to  have  been  considered.  (See  M.  &  M.  R.  R.  Co. 
v.  Byington,  14  Iowa,  572;  Hartshorn  v.  Potroff,  89  HI. 
509,  and  Baltimore,  etc.,  R.  R.  Co.  v.  Johnson,  8±  Ind. 
420.) 

While  the  acceptance  of  the  award  in  condemnation 
proceedings  does  not  deprive  the  landowner  of  his  right 
to  appeal  it  does  limit  the  grounds  upon  which  he  can 
seek  a  reversal.     He  may  not  assail  the  order  of  confirma- 
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tion  for  irregularity  or  so  far  as  it  adjudges  the  right  of 
the  condemning  party  to  acquire  his  land.  He  is  confined 
to  an  attack  upon  the  award  for  insufficiency.  All  that 
he  can  be  heard  to  say  is  that  he  has  not  received  as 
much  for  his  property  as  it  is  worth.  There  is  no  incon- 
sistency between  the  acceptance  of  the  award  and  insist- 
ing that  it  ought  to  be  larger,  provided  it  is  not  accepted 
as  payment  in  full. 

Inasmuch,  therefore,  as  the  appellant  had  the  right  to 
review  the  sufficiency  of  the  award  by  appeal  to  the 
Appellate  Division,  notwithstanding  his  acceptance 
thereof,  it  was  error  to  dismiss  his  appeal. 

The  order  of  dismissal  should  be  reversed,  with  costs  to 
the  appellant,  and  the  case  remitted  to  the  Appellate 
Division  to  pass  upon  the  merits. 

Hiscock,  Chase,  Collin,  Cardozo,  Seabury  and 
Pound,  JJ.,  concur. 

Order  reversed,  «tc. 


Birt  Smith,  Plaintiff,  v.  John  L.  Smith,  Individually  and 
as  Executor  of  Uretta  Smith,  Deceased,  Respondent, 
Impleaded  with  Others,  and  Lyman  C.  Smith,  Appellant. 

Appeal — erroneous  reversal  of  judgment  and  order  denying 
motion  for  new  trial  upon  erroneous  assumption  that  motion  for 
new  trial  was  made  and  denied. 

Upon  an  appeal  from  a  judgment  and  from  an  order  of  a  County 
Court  denying  a  motion  for  a  new  trial,  although  no  such  order  is 
set  out  in  the  appeal  book  and  no  mention  of  any  motion  for  a  new 
trial  was  made,  the  Appellate  Division,  before  the  amendment  to 
section  1346  of  the  Code  of  Civil  Procedure,  reversed  the  judgment 
and  the  order  appealed  from  on  the  ground  that  the  verdict  of  the 
jury,  upon  the  question  of  fact  submitted,  and  the  findings  of  the 
trial  court,  are  without  evidence  to  support  them  and  that  the 
weight  of  evidence  establishes  that  there  was  a  settlement  of  the 
claim  for  which  judgment  was  rendered.  Held,  that  such  order  of 
reversal  could  have  been  made  only  upon  tbe  review  of  an  order 
which  the  Appellate  Division  assumed  to  exist,  denying  a  motion 
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for  a  new  trial  at  the  end  of  the  case  in  the  County  Court;  that, 
there  being  in  fact  no  order  of  that  kind  in  existence,  the  Appellate 
Division  was  without  power  upon  the  record  before  it  to  grant  a 
new  trial  upon  the  grounds  stated  in  its  order,  and  hence  that  order 
must  be  reversed  and  the  case  remitted  to  the  Appellate  Division 
to  pass  upon  the  appeal  from  the  judgment  without  reference  to 
any  supposed  order  denying  a  motion  for  a  new  trial. 
Smith  v.  Smith,  159  App.  Div.  934,  reversed. 

(Argued  December  2,  1915;  decided  January  4,  1916.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
November  13,  1913,  reversing  a  judgment  of  the  Erie 
County  Court  in  favor  of  defendant,  appellant,  entered 
after  a  verdict  and  granting  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

Ernest  F.  Kruse  for  appellant.  There  is  no  order  in  the 
case  denying  a  motion  for  a  new  trial.  In  a  jury  cause 
where  there  is  no  order  entered  in  the  case  denying  a 
motion  for  a  new  trial,  the  appeal  to  the  Appellate  Divi- 
sion is  only  from  the  judgment,  and  the  Appellate 
Division  can  consider  only  the  exceptions  taken  on  the 
trial.  (Boos  v.  World  Mutual  Life  Ins.  Co.,  64  N.  Y. 
236;  Third  Ave.  R.  R.  Co.  v.  Ebling,  100  N.  Y.  98; 
Passey  v.  Craighead,  89  Hun,  76;  Gibson  v.  Denton,  4 
App.  Div.  198;  Davis  v.  Willis,  22  N.  Y.  Supp.  339; 
Alpen  v.  Knights  of  Macahees,  178  N.  Y.  535;  Middleton 
v.   Whitridge,  213  N.  Y.  499.) 

Edwin  A.  Scott  and  Manly  E.  King  for  respondent. 
That  there  is  no  order  in  the  case  denying  a  motion  for  a 
new  trial  is  entirely  immaterial.  (Bonnette  v.  MoUoyy 
209  N.  Y.  167;  Lamport  v.  Smedley,  213  N.  Y.  82;  Mid- 
dleton v.  Whitridge,  213  N.  Y.  499.) 

Willard  Bartlett,  Ch.  J.  In  her  lifetime  Mrs. 
Uretta  Smith  was  the  owner  of  a  fifty-acre  farm  in  the 
town  of  Concord  in  Erie  county.    She  died  on  the  24th 
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day  of  July,  1911,  leaving  a  last  will  and  testament 
whereby  she  devised  the  farm  to  her  three  children,  Bift 
Smith,  Charlesr  P.  Smith  and  John  L.  Smith,  share  and 
share  alike.  The  present  suit  was  brought  by  one  of 
them  against  the  others  for  a  partition  of  the  property. 
The  complaint  alleged  that  Lyman  C.  Smith,  who  was 
made  a  defendant,  claimed  to  have  some  interest  in  the 
premises.  He  interposed  an  answer  setting  up  an  affirm- 
ative defense  claiming  to  be  the  owner  of  the  farm  by 
reason  of  a  written  contract  executed  on  February  8, 
1910,  by  and  between  Uretta  Smith  (who  was  his  grand- 
mother) and  himself,  whereby  she  agreed  that  upon  her 
death  he  should  have  the  farm  in  consideration  of  which 
he  agreed  to  pay  the  taxes,  keep  the  buildings  insured 
and  in  proper  repair,  operate  the  farm,  furnish  provisions 
for  running  the  household  together  with  fuel,  and  pay  to 
Uretta  Smith  during  her  lifetime  the  sum  of  $25  for 
every  three  months  from  the  first  day  of  January,  1910. 

Upon  the  issue  raised  by  this  defense  the  case  came  on 
for  trial  before  the  County  Court  of  Erie  county  in  May, 
1913.  It  was  tried  in  a  peculiar  manner.  A  jury  was 
impaneled  but  only  one  question  was  submitted  to  the 
jury  for  determination.  It  appeared  in  the  course  of  the 
testimony  that  Lyman  C.  Smith  after  occupying  the  farm 
for  a  while  under  the  contract  had  left  it;  and  the  ques- 
tion formulated  by  the  learned  county  judge  for  the 
determination  of  the  jury  was  this:  "Did  Lyman  C. 
Smith,  when  he  vacated  the  premises  in  question  in  the 
early  part  of  May,  1911,  do  so  voluntarily  and  without 
good  and  sufficient  cause  ? " 

The  jury  answered  this  question  in  the  negative. 

Upon  the  rendition  of  the  verdict  counsel  for  the  plain- 
tiff and  for  the  defendant  John  L.  Smith  made  a  motion 
for  a  new  trial  on  the  minutes,  which  was  denied.  This 
occurred  on  May  21,  1913.  On  the  3d  of  July  following 
the  parties  appeared  in  court,  and  counsel  for  the  defend- 
ant John  L.  Smith  stated  that  he  wished  to  submit  fur- 
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ther  evidence  on  the  issues  and  perhaps  also  some  formal 
proof.  A  colloquy  ensued  between  the  court  and  coun- 
sel, in  the  course  of  which  it  appeared  that  the  further 
evidence  which  counsel  desired  to  introduce  was  designed 
to  show  a  settlement  of  Lyman  C.  Smith  s  claim  before 
the  trial  and  an  abandonment  of  the  contract  on  his  part. 
The  court  stated  that  findings  had  already  been  signed, 
and  suggested  that  the  request  was  practically  a  request 
for  a  new  trial,  but  finally  concluded  against  the  objection 
of  counsel  for  the  present  appellant  to  consider  the  signa- 
ture to  the  findings  as  withdrawn  and  to  hear  further 
proof  on  the  issue  of  settlement  and  abandonment.  The 
testimony  of  tliree  witnesses  called  in  behalf  of  the  defend- 
ant John  L.  Smith  was  then  taken  and  the  evidence  was 
closed.  There  is  no  mention  in  the  record  of  any  motion 
for  a  new  trial  after  this  additional  proof  was  received, 
nor  is  there  any  order  whatever  in  the  appeal  book 
denying  a  motion  for  a  new  trial. 

The  learned  county  judge  having  signed  findings 
upholding  the  affirmative  defense  of  Lyman  C.  Smith, 
judgment  was  entered  in  his  favor  accordingly;  and  the 
defendant  John  L.  Smith  thereupon  appealed  from  the 
said  judgment  and  from  an  order  of  the  County  Court 
denying  his  motion  for  a  new  trial,  although  as  has  been 
shown  no  such  order  is  set  out  in  the  appeal  book  and 
there  is  no  mention  of  any  motion  for  a  new  trial  having 
been  made  after  the  case  had  been  fully  submitted  to  the 
county  judge. 

The  Appellate  Division  has  reversed  the  judgment  and 
the  order  appealed  from  by  an  order  which  contains  the 
following  statement:  "Held,  that  the  verdict  of  the 
jury  and  the  findings  of  the  trial  court,  to  the  effect  that 
the  defendant,  Lyman  C.  Smith,  substantially  performed 
the  contract  in  suit  and  that  his  failure  to  fully  perform 
the  same  was  attributable  to  Uretta  Smith,  deceased,  are 
without  evidence  to  support  the  same;  and  that  the 
weight  of  the  evidence  establishes  that  there  was  a  set- 
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tlement  and  adjustment  of  the  matters  in  suit  between 
the  defendant,  Lyman  C.  Smith,  and  the  deceased, 
Uretta  Smith,  in  her  lifetime,  whereby  the  contract  in 
suit  was  extinguished." 

This  declaration  in  the  body  of  the  order  of  reversal 
makes  it  perfectly  plain  that  such  order  could  have  been 
made  only  upon  the  review  of  an  order  which  the 
Appellate  Division  assumed  to  exist,  denying  a  motion 
for  a  new  trial  at  the  end  of  the  case  in  the  County 
Court.  There  being  in  fact  no  order  of  that  kind  in 
existence  the  Appellate  Division  was  without  power 
upon  the  record  before  it  to  grant  a  new  trial  upon  the 
grounds  stated  in  its  order  —  being  reasons  which  relate 
solely  to  the  absence  and  weight  of  evidence.  Under 
these  circumstances,  it  being  plain  that  the  reversal  of 
the  judgment  was  merely  incidental  —  being  a  necessary 
sequence  to  the  reversal  of  an  order  refusing  to  grant  a 
new  trial  —  we  are  unable  to  say  what  would  have  been 
the  action  of  the  Appellate  Division  if  it  had  regarded  the 
case  in  its  true  character  —  that  is  to  say,  as  an  appeal  from 
the  judgment  alone.  In  other  words,  we  cannot  tell 
whether  in  that  event  the  Appellate  Division  would  have 
reversed  or  affirmed  the  judgment.  The  amendment  to 
section  134ti  of  the  Code  of  Civil  Procedure  which  per- 
mits an  appeal  from  a  judgment  on  a  verdict  to  be  taken 
on  the  facts  had  not  been  enacted  when  this  case  was 
before  the  Appellate  Division.  (Laws  of  1914,  ch.  351.) 
The  conditions  are  quite  exceptional;  but  regularity  of 
procedure  and  the  requirements  of  justice  demand  that 
the  •  order  of  the  Appellate  Division  be  reversed,  with 
costs  to  appellant,  and  the  case  remitted  to  that  court  to 
pass  upon  the  appeal  from  the  judgment  in  and  of  itself 
without  reference  to  any  supposed  order  denying  a  motion 
for  a  new  trial. 

Hiscock,  Collin,  Cuddeback,  Cardozo,  Seabury  and 
Pound,  JJ.,  concur. 

Order  reversed,  etc. 
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Ignatz  Martin,  Appellant,  v.  Leverett   F.    Crumb, 
Respondent. 

Contract  —  employment  of  broker  to  sell  land  —  revocation  — 
question  for  jury  — reporting  of  offers  of  less  than  price  named 
does  not  terminate  employment. 

On  examination  of  the  contents  of  a  letter  from  defendant  to  a 
broker  he  had  theretofore  employed  to  make  a  sale  of  real  property, 
in  the  light  of  the  circumstances  connected  with  the  transaction, 
held,  that  it  cannot  be  said,  as  a  matter  of  law,  that  the  broker 
should  have  understood  the  letter  as  a  revocation  of  the  authority 
which  the  defendant  at  the  outset  of  their  dealings  had  conferred 
upon  him,  and  that  it  is  at  the  most  ambiguous,  and  its  construc- 
tion for  the  j  ury.  Nor  did  the  broker  put  an  end  to  his  employment 
by  reporting  offers  lower  than  the  price  named  by  his  employer,  but 
is  entitled  to  his  commissions  on  procuring  a  purchaser  who  was 
willing  and  able  to  buy  the  property  originally  placed  in  his  hands 
by  defendant  at  the  price  named  by  him. 

Martin  v.  Crumb,  158  App.  Div.  228,  reversed. 

(Argued  November  80,  1915;  decided  January  4, 1916.) 

Appeal  from  a  judgment,  entered  July  31,  1913,  upon 
an  order  of  the  Appellate  Division  of  the  Supreme  Court 
in  the  second  judicial  department,  reversing  a  judgment 
in  favor  of  plaintiff  entered  upon  a  verdict  and  directing 
a  dismissal  of  the  complaint. 

The  action  is  against  an  agent  for  the  breach  of  an 
implied  warranty  of  authority.  The  plaintiff  is  a  broker; 
the  defendant,  an  attorney  at  law.  About  twenty-five 
acres  of  land  in  Queens  county  had  been  transferred 
under  the  will  of  John  C.  Debevoise.  Fifteen  acres  were 
owned  by  Solomon  D.  Purdy  and  Sarah  H.  Purdy.  Nine 
acres  were  owned  by  Mary  J.  Debevoise.  The  defendant 
was  the  attorney  for  Solomon  D.  Purdy,  but  for  none  of 
the  other  owners.  On  July  6,  1905,  he  employed  the 
plaintiff  to  sell  the  fifteen  acres.  He  wrote  that  his  client 
was  the  owner,  and  that  the  price  was  $7,000  an  acre; 
and  he  urged  the  submission  of  an  offer.     In  another  let- 
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ter  he  stated  that  the  nine  acres  were  owned  by  Mrs. 
Debevoise;  that  "her  property,  however,  being  on  the 
Fresh  Pond  Road,"  was  "the  least  valuable;"  and  he 
added,  "  owing  to  its  location  I  do  not  think  it  necessary 
to  procure  this  property  in  order  to  make  a  successful  sale 
of  the  balance. "  A  few  days  later,  the  plaintiff  announced 
that  he  had  a  customer  who  was  willing  to  buy  the  fifteen 
acres  for  $5,000  an  acre.  His  letter  ends  with  this  refer- 
ence to  the  nine-acre  parcel:  "  I  might  also  be  able  to  sell 
the  other  portion  on  Elm  Avenue  up  to  Fresh  Pond  Road. 
You  might  in  the  meantime  communicate  with  that  owner 
and  let  me  know  the  lowest  cash  figure."  The  defend- 
ant rejected  the  offer  of  $5,000  an  acre;  and  the  plaintiff 
set  to  work  to  procure  a  better  price.  He  wrote  on  July 
18  that  it  might  be  possible  to  get  $5,500  if  part  pay- 
ment could  be  made  by  a  purchase-money  mortgage.  To 
this  the  defendant  replied  on  July  20  that  such  a  price 
would  not  be  adequate.  "  After  consultation,"  he  said, 
"  the  parties  owning  the  entire  strip  to  Fresh  Pond  Road 
have  agreed  that  they  will  sell  for  $6,500  per  acre." 
"  The  entire  strip  to  Fresh  Pond  Road "  included  the 
nine-acre  parcel.  The  letter  went  on  to  urge  that  the 
purchaser  should  increase  the  offer  already  made.  The 
plaintiff,  answering  this  letter,  expressed  his  belief  that 
by  taking  the  whole  strip  "  the  price  per  acre  would  be 
a  great  deal  more  than  leaving  the  upper  portion 
out; "  he  then  stated  that  he  was  in  a  position  to  make  a 
firm  offer  of  $5,500  per  acre  for  the  fifteen  acres,  and 
concluded:  "  Later  on  I  might  be  able  to  sell  the  upper 
portion  to  another  party."  Receiving  no  word  from  the 
defendant,  he  wrote  again  on  August  3  and  renewed  the 
offer,  confining  it  expressly  to  the  fifteen  acres.  The 
defendant  made  no  complaint  that  the  offer  should 
include  the  other  parcel,  but  was  still  dissatisfied  with  the 
price.  On  August  9  he  wrote:  "  I  think  you  have  over- 
looked the  fact  that  I  wrote  you  some  time  since  that  the 
price  fixed  by  the  heirs  was  $6,500  per  acre,  but  to  submit 
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any  offer  that  you  received. "    After  this  letter  nothing 
happened  for  a  month.     On  September  9  the  plaintiff 
wrote:  "I  have  another  party  now  in  view  with  the 
intention  of  purchasing  the  fifteen  acres.     I  thought  I 
would  write  to  you  and  see  whether  the  terms  are  the 
same  as  before,"  and  to  this  the  defendant  replied  in  sub- 
stance that  the  terms  remained  the  same,  and  that  he 
would  be  glad  to  have  an  offer.     A  few  weeks  later  a 
new  offer  came.     On  September  25  the  plaintiff  wrote 
that  he  had  found  a  purchaser  who  would  pay  $6,000  per 
acre.     He  added:  "By  purchasing  these  fifteen  acres  it 
might  be  possible  that  I  will  dispose  of  the  balance  of  the 
property  to  Fresh  Pond  Road."    The  defendant  says  that 
when  this  offer  came  to  him  he  wrote  that  the  owners  had 
already  rejected  an  offer  of  $6,500  from  some  one  else, 
and  that  the  price  would  have  to  be  advanced  consider- 
ably.   The  plaintiff  denies  that  such  a  letter  was  received. 
A  few  days  later  he  called  with  the  proposed  purchaser, 
one  Both,  at  the  defendant's  office.     There  is  a  conflict 
between  the  testimony  of  the  plaintiff  and  that  of  the 
defendant  in  respect  of  the  ensuing  interview.     We  state 
the  plaintiff's  version.     He  said  that  Mr.  Roth  was  will- 
ing to  pay  $6, 500  per  acre.     Mr.  Roth  was  introduced  and 
confirmed  the  offer.     The  defendant  then  refused  to  sell 
the  fifteen  acres  for  $6,500  an  acre,  which  would  amount 
to  $97,500.     He  insisted  on  $100,000.     He  said:  "You 
make  it  $100,000  and  I  will  sign  contract  for  that  prop- 
erty now."    This  the  proposed  purchaser  refused  to  do. 
The  defendant  suggested  that  the  matter  go  over  for  a 
few  days  and  he  would  have  his  client  sign  a  contract. 
Later  he  wrote  that  the  price  had  been  increased  to 
$10,000  an  acre.     With  that  the  plaintiff  abandoned  the 
effort  to  bring  about  a  sale.     He  sued  the  owners  of  the 
fifteen  acres  for  his  commissions.     Represented  by  the 
defendant  as  their  attorney,  they  defended  the  action 
and  denied  that  they  had  ever  authorized  the  defendant 
to  find  a  purchaser  for  their  land.     They  thus  escaped 
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liability.  The  plaintiff  then  brought  this  action  against 
the  agent.  He  had  a  verdict  in  his  favor  at  the  Trial 
Term.  The  Appellate  Division  held  that  the  defendant's 
letter  of  July  20  gave  notice  to  the  plaintiff  that  he  was 
to  sell  the  entire  tract  of  twenty-five  acres,  and  that  in 
procuring  a  purchaser  for  the  fifteen  acres,  though  at  the 
prescribed  price,  he  had  not  fulfilled  his  contract.  The 
judgment  was,  therefore,  reversed,  and  the  complaint 
dismissed. 

Robert  H.  Wilson  for  appellant.  The  construction  to 
be  placed  upon  the  correspondence  between  the  plaintiff 
and  the  defendant  was  a  mixed  question  of  law  and  fact 
and  was  properly  submitted  to  the  jury.  ( White  v.  Hoyt, 
73  N.  Y.  505;  Stanton  v.  Erie  Railroad  Co.,  131  App. 
Div.  879;  199  X.  Y.  529;  Nellis  v.  Western  Life  Ind. 
Co.,  207  N.  Y.  320;  Camp  v.  Treanor,  143  N.  Y.  649; 
Stokes  v.  Maekay,  140  N.  Y.  640;  Kenyon  v.  Knights 
Templar  Assn.,  122  N.  Y.  247;  Trustees  of  East  Hamp- 
ton v.  Vail,  155  N.  Y.  463;  Stevens  v.  Amsinck,  149 
App.  Div.  220;  First  National  Bank  v.  Dana,  79  N.  Y. 
108.)  The  plaintiff  had  a  perfect  right  to  believe  that 
the  price  of  $6,500  per  acre  placed  upon  the  property  by 
the  defendant  referred  to  the  " fifteen-acre"  plot. 
(White  v.  Hoyt,  73  N.  Y.  500;  Nellis  v.  Western  Life  ' 
Ind.  Co.,  207  N.  Y.  320;  Stevens  v.  Amsinek,  149  App. 
Div.  220;  Stanton  v.  Erie  R.  R.  Co.,  131  App.  Div.  879; 
199  N.  Y.  520.) 

Nathan  P.  Bushnell,  Jacob  Brenner  and  Robert 
McCord  for  respondent.  The  defendant  had  an  absolute 
right  to  revoke  any  authority  of  the  plaintiff  at  any 
time  before  the  latter  had  found  a  bona  fide  purchaser 
ready  and  willing  to  purchase.  ( Van  Siclen  v.  Herbst, 
30  App.  Div.  255;  Sibbald  v.  Bethlehem  Iron  Co.,  83  N.  Y. 
378;  O'Hara  v.  Murray,  109  N.  Y.  Supp.  1011.)  In  no 
event  could  the  plaintiff  recover  in  this  action,  because 
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from  his  own  case  it  appears  that  he  never  found  a  pur- 
chaser ready  and  willing  to  comply  with  the  alleged  con- 
tract of  employment.  (Rapalje  on  Real  Estate  Brokers, 
157.)  The  testimony  being  without  substantial  contra- 
diction that  the  letter  of  revocation  was  actually  dictated, 
typewritten  and  mailed,  a  legal  presumption  of  its  receipt 
was  created  by  such  evidence.  {Oregon  S.  S.  Co.  v. 
Otis,  100  N.  Y.  446;  Williamson  v.  Seely,  22  App.  Div. 
393;  McArdle  v.  Thames  Iron  Works,  96  App.  Div.  142.) 

Cardozo,  J.  We  are  unable  to  concur  with  the  Appel- 
late Division  in  its  construction  of  the  terms  of  the  plain- 
tiff's employment.  We  think  he  earned  his  commission 
when  he  procured  a  purchaser  who  was  willing  and  able 
to  buy  the  fifteen  acres  at  the  price  named  by  the  defend- 
ant. There  is  no  doubt  that  when  the  contract  of  employ- 
ment was  first  made  it  had  relation  to  that  parcel,  and  to 
no  other.  The  argument  is,  however,  that  by  force  of  the 
letter  of  July  20,  the  contract  was  changed.  The  change 
is  said  to  have  resulted  from  the  statement  that  "after 
consultation,  the  parties  owning  the  entire  strip  to  Fresh 
Pond  Road  have  agreed  that  they  will  sell  for  $6,500  per 
acre."  This  was  merely  a  statement  that  a  uniform  price 
had  been  established  for  the  entire  tract.  It  did  not  can- 
cel the  plaintiff's  authority  to  sell  the  fifteen  acres,  which 
were  owned  by  the  defendant's  client.  It  did  not  modify 
the  authority  by  requiring  the  sale  at  the  same  time  of 
the  nine-acre  parcel,  in  which  the  defendant's  client  had 
no  interest.  The  letter  goes  on  to  invite  the  purchaser  to 
raise  his  offer  of  $5,000  an  acre,  but  nowhere  conveys  the 
suggestion  that  he  must  buy  additional  land.  The 
defendant  had  already  told  the  plaintiff  that  he  had  no 
interest  in  the  adjoining  parcel,  but  the  plaintiff  had 
requested  him  to  ascertain  the  lowest  price  that  its  owner 
would  accept.  In  these  circumstances  we  cannot  say 
that,  as  a  matter  of  law,  the  plaintiff  should  have  under- 
stood this  letter  as  a  revocation  of  the  authority  which 
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the  defendant,  at  the  outset  of  their  dealings,  had  dis- 
tinctly conferred.  The  most  that  can  be  said  for  the 
defendant  is  that  its  meaning  is  ambiguous,  and  that  its 
construction  was  for  the  jury  ( White  v.  Hoyt,  73  N.  Y. 
505). 

The  events  that  followed  strengthen  the  conclusion 
that  the  letter  of  July  20  did  not  change  the  subject-mat- 
ter of  the  sale.  The  plaintiff  continues  to  submit  offers, 
expressly  limited  to  the  fifteen  acres.  The  defendant,  in 
rejecting  them,  reminds  the  plaintiff  that  the  price  is 
$6,500  per  acre,  but  at  no  time  suggests  that  the  offer 
should  extend  to  other  land.  After  some  weeks  of  inac- 
tion, the  plaintiff  writes  that  another  purchaser  of  the 
fifteen  acres  is  in  view,  and  inquires  as  a  matter  of  pre- 
caution whether  the  terms  are  the  same.  The  defendant 
replies  that  the  terms  have  not  been  changed,  and  urges 
the  submission  of  an  offer.  Knowing  that  the  proposal  is 
to  buy  fifteen  acres  and  no  more,  the  defendant  does  not 
dissent,  but  encourages  the  broker's  efforts.  In  all  this, 
we  may  find  some  evidence  at  least  of  the  meaning  of 
the  letter  of  July  20  as  interpreted  by  its  author.  But 
the  final  evidence  of  plaintiff's  authority  may  be  found  in 
the  final  interview  between  the  plaintiff  and  the  defend- 
ant. There  was  no  suggestion  even  then  that  the  offer 
should  include  other  lands.  On  the  contrary,  the  one 
objection  urged  by  the  defendant  had  to  do  with  the 
price.  He  was  dissatisfied  with  $6,500  an  acre,  the  price 
which  he  had  named.  He  was  ready  to  close  the  transac- 
tion then  and  there  for  $100,000.  Later  he  reported  that 
$10,000  an  acre  would  be  demanded.  The  purchaser 
was  not  rejected  because  the  offer  was  confined  to  the 
fifteen  acres.  There  was  never  a  hint  that  it  ought  to  be 
extended  to  anything  else.  The  purchaser  was  rejected, 
if  the  plaintiff's  testimony  is  true,  because  the  defendant 
*  changed  his  mind  and  became  dissatisfied  with  the  price. 

The  point  is  made  that  the  plaintiff's  authority  to  sell 
the  land  for  $6,500  an  acre  was  terminated  when  he 
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reported  a  lower  offer.  We  are  referred  to  cases  which 
hold  that,  in  order  to  establish  a  contract,  an  offer  must 
be  accepted  as  made,  and  that  a  counter  offer  is  a  rejec- 
tion. But  plainly  those  cases  have  no  pertinency  here. 
The  defendant  made  no  offer  to  sell  the  land  to  the  plain- 
tiff. What  he  offered  to  do  was  to  employ  the  plaintiff 
as  a  broker,  and  that  offer  was  accepted  and  the  contract 
of  employment  became  complete  when  the  plaintiff  under- 
took to  act  as  broker,  and  to  use  his  best  efforts  to  find 
a  buyer.  He  did  not  put  an  end  to  his  employment  by 
reporting  offers  lower  than  the  price  named  by  the  defend- 
ant. Indeed,  he  had  been  expressly  directed  by  the 
defendant  to  submit  all  offers  that  came  to  him.  The 
agency  might,  of  course,  be  expressly  revoked;  but  unless 
so  revoked,  it  continued  for  a  reasonable  time.  As  late 
as  September  9  the  plaintiff  was  informed  by  the  defend- 
ant that  the  terms  of  sale  were  unchanged. 

We  think,  therefore,  that  the  Appellate  Division  erred 
in  dismissing  this  complaint.  There  remain,  however, 
questions  of  fact  which,  if  answered  by  the  Appellate 
Division  favorably  to  the  defendant,  would  require  a  new 
trial.  There  is  the  question,  for  example,  whether  the 
plaintiff  received  the  defendant's  letter  of  September  26 
to  the  effect  that  an  offer  of  $6,500  an  acre  would  no 
longer  be  accepted.  The  plaintiff  denies  that  he  received 
it,  but  the  defendant  insists  that  there  are  circumstances 
which  discredit  the  denial.  These  questions  are  not  within 
our  jurisdiction,  and  we  express  no  opinion  upon  them. 

The  judgment  should  be  reversed,  with  costs,  and  the 
case  remitted  to  the  Appellate  Division  to  the  end  that 
the  question  whether  the  verdict  is  in  accordance  with 
the  weight  of  evidence  may  be  considered  by  that  court 
(Junkermann  v.  Tilyou  Realty  Co.,  213  N.  Y.  404;  Galley 
v.  Brennan,  210  N.  Y.  118). 

WlLLARD  BARTLETT,  Ch.  J.,  HlSCOCK,  COLLIN,  CUDDE- 

back,  Seabury  and  Pound,  JJ.,  concur. 
Judgment  reversed,  etc. 
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Schoellkopf  Holding  Company,  Appellant,  v.  Samuel 
Kavinoky,  Respondent. 

Will  —  testamentary  power  of  sale  —  property  of  testator  must 
be  sold  in  manner  directed  in  power  of  sale  —  when  sale  invalid 
as  to  infants. 

1.  A  power  of  sale  granted  by  the  will  of  a  testator  must  be  strictly 
pursued,  and  must  be  executed  according  to  the  intent  of  the 
testator,  and  where  it  was  manifestly  intended  that  the  sale  or 
sales  of  his  residuary  estate  should  be  for  cash  or  the  equivalent 
of  cash,  the  sales  must  be  so  made,  unless  consent  that  they  be 
made  otherwise  be  given  by  all  of  the  parties  interested  in  the 
residuary  estate. 

2.  Where  under  such  conditions  no  proceeding  was  had  in  the 
Surrogate's  Court  in  which  infants  interested  in  the  property  were 
cited  or  represented,  a  sale  and  transfer  of  the  property  is  invalid 
and  ineffectual  to  divest  them  of  their  interest. 

Schoellkopf  Holding  Co.  v.  Kavinoky \  170  App.  Div.  — ,  affirmed. 

(Argued  December  2,  1915;  decided  January  4,  1916.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  July  14,  1915,  in  favor  of  defendant  upon  the 
submission  of  a  controversy  under  section  1279  of  the 
Code  of  Civil  Procedure. 

The  nature  of  the  controversy  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

Vernon  Cole  for  appellant.  The  executors  had  full  and 
complete  title,  power  and  authority  to  transfer  these 
lands  to  any  one,  and  by  transferring  the  same  to 
the  Schoellkopf  Holding  Company  they  vested  in  that 
company  full  and  complete  record  title.  (Albany  Ex. 
Savings  Bank  v.  Brassy  59  App.  Div.  370;  171  N.  Y. 
693;  Anderson  v.  Blood,  152  N.  Y.  285.)  The  decree  of 
the  surrogate  passing  and  settling  the  accounts  of  the 
executors  of  the  Jacob  F.  Schoellkopf  estate,  based  so  far 
as  the  interest  of  Alfred  Schoellkopf  therein  is  concerned, 
upon  the  payment  to  and  the  release  by  Alfred's  execu- 
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tors  of  that  distributive  share  is  final  and  conclusive  upon 
that  interest.  {Salisbury  v.  Slade,  160  N.  Y.  278;  Green- 
land v.  Waddell,  116  N.  Y.  234;  Stagg  v.  Jackson,  1 
N.  Y.  206;  Matter  of  Wagner,  119  N.  Y.  28.)  The  agree- 
ment of  the  12th  of  September,  1901,  was  valid  and 
effectual  and  required  these  lands  to  be  sold  and  disposed 
of  in  the  manner  that  they  were.  (Matter  of  Wagner, 
119  N.  Y.  28;  Matter  of  Hodgman,  11  App  Div.  344.) 
The  agreement  of  September  12,  1901,  in  equity  operated 
to  convert  all  of  the  interest  in  this  land  into  stock  of  the 
company  so  to  be  formed;  hence  the  carrying  out  of  that 
agreement  by  the  trustees  and  the  delivery  of  stock  there- 
for was  not  a  breach  of  trust.  ( Williams  v.  Haddock, 
145  N.  Y.  144;  De  Barante  v.  Gott,  6  Barb.  492.)  The 
trust  created  for  the  wife  and  children  of  the  testator's 
son  Louis  was  in  no  manner  interfered  with;  the  only 
thing  done  was  to  invest  in  the  capital  stock  of  the  plaintiff 
company  rather  than  in  other  securities,  all  of  which  was 
not  only  originally  consented  to,  but  after  the  expiration 
of  the  trust  the  interested  parties,  with  full  knowledge, 
released  the  trustees.  (Woodbridge  v.  Bockes,  59  App. 
Div.  504;  170  N.  Y.  596.) 

Michael  M.  Cohn  for  respondent.  The  executors  and 
trustees  had  no  power  to  convey  the  lands  and  premises 
involved,  except  pursuant  to  a  bona  fide  sale  and  for  a 
valuable  consideration  in  the  form  of  cash  or  its  equiva- 
lent. (1  Jarman  on  Wills  [6th  ed.],  917;  2  Underhill  on 
Wills,  1119,  §  783;  Griswold  v.  Caldwell,  65  App.  Div. 
371;  Adair  v.  Brimmer,  74  N.  Y.  539.)  The  conveyance 
by  these  executors  and  trustees  to  plaintiff  "  holding  com- 
pany "  was,  in  effect,  merely  a  transfer  or  delegation  of 
their  own  powers  and  responsibilities  as  trustees  to  another, 
and  is  condemned  by  law  and  void.  (2  Underhill  on 
Wills,  1124,  §  784;  O'Connor  v.  Waldo,  83  Hun,  489;  158 
N.  Y.  672.)  The  conveyance  to  plaintiff  is  void  because 
it  violates  the  scheme  of  the  will,  and  defeats  the  trust 
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created  for  the  wife  and  children  of  the  testator's  son, 
Louis.  (2  Heaton  on  Surrogates'  Courts,  1330;  Matter  of 
Ungrich,  201  N.  Y.  415;  Stringer  v.  Young,  191  N.  Y. 
157;  Dale  v.  Guaranty  Trust  Co.,  168  App.  Div.  601.) 
The  new  agreement  of  July,  1906,  is  absolutely  void 
because  the  infant  children  of  Alfred  Schoellkopf  were 
not,  and  were  incapable  of  being,  parties;  because  tho 
executors  of  Alfred  Schoellkopf  had  no  legal  authority  to 
execute  it;  because  its  effect  is  to  utterly  defeat  and 
annihilate  the  intention  of  the  testator  and  the  specific 
provisions  of  the  will;  and  because  the  children  of  Louir 
Schoellkopf  were  under  the  age  prescribed  in  Jacob's  will. 
(Turco  v.  Trimboli,  152  App.  Div.  431;  Matter  of  Evans* 
82  Misc.  Rep.  193;  Matter  of  Easterly,  202  N.  Y.  466.) 

Collin,  J.  The  plaintiff,  as  the  vendor  of  real  estate, 
seeks  a  judgment  directing  the  defendant,  as  the  vendee, 
to  specifically  perform  the  contract  of  purchase  and  sale 
made  in  November,  1914.  The  defendant  denied  the 
marketability  of  the  proffered  title,  which  came  to  the 
plaintiff  through  a  deed,  dated  February  14,  1910,  of  the 
executors  and  trustees  under  the  will  of  Jacob  F.  Schoell- 
kopf. The  testator  at  the  time  of  his  death  owned  the 
real  estate  in  fee  simple,  and  in  case  the  executors  and 
trustees  had  power  and  authority  to  convey  the  title 
devised  by  him,  the  defendant  errs. 

The  will  devised  the  residuary  estate,  which  included 
the  contracted  parcel  and  many  others,  to  the  executors 
and  trustees,  in  trust,  to  take  possession  and  sell,  convey 
and  dispose  of  it  at  such  time  or  times,  and  on  such 
terms,  as  to  them  seemed  advisable,  and,  after  mak- 
ing provision  for  a  designated  annuity,  and  the  payment 
of  debts  and  legacies,  "to  divide  and  distribute  said 
residue  of  my  estate  as  follows:  to  pay  to"  each  of 
six  children  or  the  descendants  of  a  child  one-seventh 
thereof,  and  to  retain  one-seventh  thereof  in  trust.  Ir 
January,    1910,    a    number    of    the    parcels    of    land, 
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including  that  in  question,  and  a  substantial  part  of 
the  residuary  personal  property  were  still  held  by  the 
executors  and  trustees;  and  all  of  the  persons  who  as  lega- 
tees or  devisees  were  interested  in  the  residuary  estate 
(except  three  infants  hereinafter  mentioned)  organized 
from  themselves,  pursuant  to  two  agreements  between 
themselves,  the  plaintiff  corporation  with  an  authorized 
capital  stock  of  $560,000,  for  the  expressed  purposes  of 
taking  over  and  acquiring  title  to  such  land  and  person- 
alty, subject  to  and  with  the  assumption  of  the  debts  and 
incumbrances,  of  issuing  its  capital  stock  in  payment  or 
exchange  therefor  and  distributing  it  in  proper  amounts 
to  the  residuary  legatees,  of  distributing  the  proceeds  of 
the  property  as  sold  by  the  plaintiff  to  the  holders  of  its 
capital  stock  and  of  dealing  in  real  estate  generally.  In 
February,  1910,  the  executors  and  trustees  conveyed  and 
transferred  to  the  plaintiff  the  lands  and  personal 
property  (excepting  certain  specified  securities  and  funds), 
and  received  as  the  consideration  the  5,600  shares  or  the 
entire  of  the  capital  stock.  Thereupon  the  Surrogate's 
Court,  in  a  judicial  settlement  of  the  accounts  of  the 
executors  and  trustees,  which  set  forth,  among  other 
things,  the  above-stated  transactions  and  the  two  agree- 
ments mentioned  underlying  them,  the  second  of  which 
provided  that  the  surrogate  upon  the  final  accounting 
might  make  and  enter  a  decree  "  confirming  the  transfer 
of  the  property  to  the  corporation  on  receipt  of  the  capital 
stock  and  directing  the  distribution  thereof  as  directed  by 
the  will,"  made  the  decree  thus  consented  to.  The  shares 
of  stock  were  in  accordance  therewith  distributed  in  lieu  of 
cash,  and  those  who  had  consented  to  the  decree  released 
the  executors  and  trustees  from  all  claims  on  account  of 
the  residuary  estate.  The  two  agreements  mentioned 
were  elaborate  and  extended.  It  is  sufficient  here  to 
state  that  the  formation  of  the  plaintiff,  the  conveyance 
and  transfers  to  it,  the  issuance  and  transfer  of  the  shares 
of  capital  stock  to  the  executors  and  trustees  in  lieu  of 
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cash,  the  distribution  of  them,  the  final  decree  and  the 
discharge  and  release  of  the  executors  were  in  strict 
accord  with  the  provisions  of  the  second  of  them. 

Each  of  the  adult  persons  interested  personally  in  the 
residuary  estate,  who  executed  the  agreements  or  the 
second  of  them,  is  obligated  by  them  and  the  consequent 
transactions.  Each  was  capable  of  acting  for  himself 
or  herself  and  had  full  knowledge  of  the  facts  and  cir- 
cumstances and  knowledge  as  to  his  or  her  legal  rights. 
The  agreements  themselves  directly  disclose  those  facts. 
They,  under  such  conditions,  authorized  the  trustees  to 
make  the  conveyance  and  transfers  and  receive  the  shares 
of  stock  as  the  consideration  for  the  transfers,  which, 
therefore,  were  effectual  and  valid  as  to  them  Although 
the  agreements  were  not  executed  by  all  the  residuary 
legatees,  the  agreements  and  the  consequent  transfers 
would  be  operative  and  valid  against  the  adult  contract- 
ing legatees  to  the  extent  of  their  respective  interests. 
{Matter  of  Hall,  164  N.  Y.  196;  Ward  v.  Ward,  15 
Pick.  511;  Woodward  v.  Woodward,  16  N.  J.  Eq.  83; 
Ford's  Estate,  185  Pa.  St.  420;  Newhall  v.  Jones,  117 
Mass.  252;  White  v.  Sherman,  168  111.  589.)  The 
executors  and  trustees,  however,  had  not  lawful  power 
and  authority  by  virtue  of  the  will  itself  to  make  the  sale 
and  transfers  for  the  consideration  received,  to  wit,  the 
shares  of  stock.  The  power  of  sale  granted  by  the  will 
must  be  strictly  pursued,  and  must  be  executed  accord- 
ing to  the  intent  of  the  testator.  The  testator  here 
intended,  manifestly,  that  the  sale  or  sales  should  be  for 
cash  or  the  equivalent  of  cash.  The  consent  of  parties 
concerned  gave  the  transfers  validity  as  to  them.  A  flaw 
in  the  appellant's  position  is  that  certain  persons  inter- 
ested in  the  residuary  estate  did  not  enter  into  or  become 
obligated  by  the  agreements. 

The  signatories  of  the  first  agreement,  that  of  Sep- 
tember, 1901,  included  all  of  the  residuary  legatees, 
except  two  infants  upon  whose  consent  to  it,  "  upon  their 
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severally  coming  of  full  age  so  that  they  may  bind  them- 
selves to  the  terms  hereof, "  it  was  conditional.  Before 
the  two  infants  became  of  age,  or  the  corporation  con- 
templated by  the  agreement  was  formed,  a  party  to  it  — 
a  residuary  legatee — Alfred  Schoellkopf,  died.  He  left 
a  widow  and  three  infant  children,  and  a  will,  duly  pro- 
bated, creating  interests  in  them  in  his  residuary  legacy. 
The  signatories  of  the  second  agreement,  that  of  July, 
1909,  included  all  of  those  interested  in  the  residuary 
estate  (the  infants  of  1901  having  become  of  age)  except 
the  three  infant  children  of  Alfred,  and  included  also  the 
executors  of  Alfred's  will. 

The  appellant  asserts  that  Alfred  Schoellkopf,  and  con- 
sequently the  executors  of  his  will,  were  obligated  by  the 
agreement  of  1901.  Therein  it  errs  for  the  reason  (and 
there  may  be  another)  that  such  agreement  did  not 
become  binding  upon  Alfred  because  it  was  conditional 
upon  the  entering  into  it  of  the  two  infants  and  the  con- 
dition was  never  fulfilled.  The  differences  in  the  first 
and  second  agreements  were  so  substantial  that  the  latter 
cannot  be  deemed  the  adoption  or  ratification  of  or  a  con- 
sent to  the  former.  The  action  of  the  executors  of  the 
will  of  Alfred,  in  agreeing  to  receive  or  in  receiving  the 
residuary  distributive  share  bequeathed  to  Alfred  in 
shares  of  stock  instead  of  money,  was  not  authorized  by 
the  will  or  the  agreement  or  binding  upon  the  infant 
children.  The  children  were  not  cited  or  represented  by 
special  or  other  guardian  in  the  proceeding  in  the  Surro- 
gate's Court  and,  obviously,  the  decree  therein  in  no  way 
affected  their  rights  or  interests.  As  to  them  the  sale 
and  transfers  were  unlawful  and  invalid  and  ineffectual 
to  divest  the  property  transferred  to  the  plaintiff  of  their 
interests  therein. 

The  respondent  asserts  that  the  transfers  were  void 
and  ineffectual  also  as  to  certain  cestuis  que  trusts  and 
their  interests  in  the  residuary  estate.  The  executors 
and  trustees  were  directed  "  to  retain  one-seventh  thereof 
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for  said  Myra  Lee  Schoellkopf  and  the  children  of  my 
son  Louis  Schoellkopf/'  in  trust,  to  invest  the  proceeds 
and  pay  the  income  to  Myra  during  her  life;  thereafter 
equally  to  the  children  until  they  respectively  arrived  at 
the  age  of  thirty  years;  then  to  pay  them  in  equal  shares 
the  said  one-seventh  part.  Myra  and  the  children  when 
of  full  age  entered  into  the  second  agreement.  Under 
the  judicial  decisions  above  cited  they  and  their  interests 
in  the  property  transferred  were  bound  by  and  subjected 
to  the  transfers.  The  transfers  did  not  in  any  sense  ter- 
minate the  trust  or  assign  the  rights  of  the  beneficiaries 
to  receive  the  income  from  the  trust  estate.  They  merely 
changed  the  substance  of  the  trust  estate. 
The  judgment  should  be  affirmed,  with  costs. 

WlLLARD    BaRTLETT,    Ch.   J.,    HlSCOCK,    CUDDEBACK, 

Cardozo,  Seabury  and  Pound,  JJ.,  concur. 
Judgment  affirmed. 


The  People  op  the  State  of  New  York  ex  rel.  Helen 
Gk  Strong,  Respondent,  v.  Matthew  P.  Hart  et  al., 
Comprising  the  Board  of  Assessors  of  the  City  of  Olean 
et  al.,  Appellants. 

Tax  —assessment  of  real  property  for  taxation —market  value 
— meaning  of  and  method  of  determining  such  value — inequality 
of  assessments —method  of  showing  such  inequality. 

1.  Since  it  is  the  market  value  of  property  which  must  be  arrived 
at  for  the  purpose  of  assessment,  when  it  is  claimed  by  the  assessors 
that  a  tract  of  land  has  a  value  for  a  particular  purpose  it  must  be 
shown  that  it  is  marketable  for  that  purpose  or  has  an  intrinsic 
value. 

2.  A  property  owner  claiming  to  be  aggrieved  by  inequality  in* 
the  assessment  of  his  real  property  is  at  liberty  to  attack  the  assess- 
ment by  comparing  the  gross  valuation  placed  upon  his  property 
with  the  gross  valuation  of  other  similar  property  upon  the  assess- 
ment roll;  and  he  is  also  at  liberty  to  compare  the  assessed  valua- 
tion placed  upon  his  land  alone  with  the  values  placed  upon  the* 
land  only  in  the  case  of  other  properties  of  like  character  and  situ- 

33 
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ation.  This  role  is  not  affected  by  the  provisions  of  section  21a  of 
the  Tax  Law  (Cons.  Laws,  ch.  60;  amd.,  JL  1911,  ch.  117)  requiring 
that  there  shall  be  set  down  in  an  additional  column  on  the  assess- 
ment roll  the  value  of  the  land  exclusive  of  the  buildings  and  that 
the  total  assessment  only  can  be  reviewed. 
People  ex  rel.  Strong  v.  Hart,  166  App.  Div.  907,  affirmed. 

jLrgued  November  16,  1915;  decided  January  4,  1916.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
December  7,  1914,  which  affirmed  an  order  of  Special 
Term  reducing  on  certiorari  an  assessment  for  purposes  of 
taxation  on  property  of  relator. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

D.  L.  Jewell  for  appellants.  The  Tax  Law  requires  the 
assessors  to  assess  land  and  improvements  separately. 
It  either  requires  the  courts  to  review  the  assessment  in 
the  same  way  or  it  means  nothing.  The  assessment  was 
reviewed  upon  evidence  and  reduced  upon  findings 
as  to  the  value  of  the  land  and  improvements  as 
a  whole  and  it  was  error.  (L<.  1911,  ch.  117;  N.  ,F. 
T*h  Co.  v.  De  Noyelles  Brick  Co.,  154  App.  Div. 
$45;  Matter  of  N.  F.,  W.  &  P.  R.  Co.,  151  App. 
Div.  50;  M.y  etc.,  B.  Co.  v.  Patterson,  98  U;  S. 
403;  Matter  of  Simmons,  130  App.  Div.  350;  Matter  of 
City  of  New  York  v.  Allen,  106  App.  Div.  262.)  The 
petition  and  the  objections  filed  by  the  relator  with  the 
assessors  were  insufficient  to  support  the  writ  as  to 
inequality.  (People  ex  rel.  Fiske  v.  Feitner,  95  App. 
Div.  217;  ISO  N.  Y.  536;  People  ex  rel.  W.  S.  B.  Co.  v. 
Adams,  125  N.  Y.  471;  People  ex  rel.  Hermann  v. 
Kaufman,  121  App.  Div.  599;  People  ex  rel.  Erie  B.  JR. 
no.  v.  Webster,  49  App.  Div.  556;  People  ex  rel.  N.  Y., 
a  &  W.  B.  Co.  v.  Wakeman,  143  App.  Div.  816.) 

Creigkton  8.  Andrews  for  respondent.  The  construc- 
tion placed  upon  section  21a  of  the  Tax  Law  by  appellants 
is  not  tenable.    (Matter  of  Armory  Board,  73  App.  Div. 
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152;  Cooley  onTaxn.  [2d  ed.]  409-411;  State  v.  Abbott, 

42  N.  J.  L.  Ill;  T.  &  B.  R.  R.  Co.  v.  Lee,  13  Barb.  169; 
Matter  of  Water  Comrs.,  96  N.  Y.  351;  Matter  of  Staten 
Island,  103  N.  Y.  251;  People  ex  rel  Young'v.  Willis, 
35  N.  Y.  S.  R.  176;  People  ex  rel.  Twenty-third  St.  Co. 
v.  Comrs.,  95  N.  Y.  554;  Peoplev.  Mayor,  etc.,  4  N.  Y. 
419.)  The  theory  adopted  by  the  trial  court  for  the 
review  of  this  assessment  was  correct.  {People  ex  rel. 
Kemp  v.  O'Donnell;  198  N.  Y.  48.)  The  allegations  of 
the  petition  and  writ  were  sufficient  and  warranted  the 
admission  of  all  of  the  relator's  testimony.  {Matter  of 
City  of  New  York  v.  Sloat,  116  App.  Div.  815;  People  ex 
rel.  Olenhead  Co.  v.  Garland,  72  Misc.  Rep.  413;  People 
ex  rel.  Wittaus  v.  O'Donnell,  46  Misc.  Rep.  519;  People 
ex  rel.  Syperrek  v.  McAdoo,  125  App.  Div.  673;  People 
ex  rel.  Hagerty  v.  McClelland,  107  App.  Div.  272;  Peo- 
ple ex  rel.  N.  Y.  C.  &  H.  R.  R.  R.  Co.  v.  Budlong,  25 
App.  Div.  393;  People  ex  rel.  Ward  v.  Feitner,  61  App. 
Div.  456;  168  N.  Y.  677;  People  ex  rel.  Broadway  Co.  v. 
Feitner,  61  App.  Div.  156;  Matter  of  City  of  N.  Y.,  117 
App.  Div.  811;  People  ex  rel.  Bronx  Gas  Co.  v.  Feitner, 

43  App.  Div.  198;  People  ex  rel.  Edison  Co.  v.  Feitner, 
86  App.  Div.  46.) 

Willard  Bartlett,  Ch.  J.  In  a  certiorari  proceeding 
under  the  Tax  Law,  the  Supreme  Court  has  reduced  an 
assessment  of  the  relator's  real  property  in  the  city  of 
Olean  from  $24,800  to  $20,400.  The  final  order  to  this 
effect  has  been  unanimously  affirmed  by  the  Appellate 
Division.  The  assessment  was  found  to  be  unequal  as  com- 
pared with  the  other  assessments  generally  on  the  same 
roll  and  to  have  been  made  at  a  higher  proportionate  val- 
uation than  other  assessments  of  similar  property  by  the 
same  assessors.  This  finding  is  conclusive  upon  us  unless 
some  substantial  error  is  disclosed  by  the  record. 

The  higher  proportionate  valuation  of  the  relator's  prop- 
erty was  proved  by  comparing  its  value  with  that  of  other 
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pieces  of  property  in  the  neighborhood  of  the  same  gen- 
eral class  and  character.  According  to  the  opinion  of  the 
learned  judge  at  Special  Term  the  relator  presented  to  the 
assessors  on  grievance  day  proof  of  the  respective  values 
of  twenty -seven  properties  that  were  assessed  at  from  50$ 
to  83$  of  their  values,  the  average  being  67$;  and  by  an 
order  made  at  the  hearing  on  the  writ  of  certiorari  the 
number  of  properties  to  be  selected  for  the  purpose  of 
comparison  was  limited  to  ten.  The  record  would  be 
more  satisfactory  if  it  contained  more  evidence  than  it 
does  as  to  the  substantial  similarity  between  the  improve- 
ments on  the  parcels  thus  used  for  comparison  and  those 
upon  the  lands  of  the  relator.  I  find  only  one  objection 
and  exception,  however,  on  this  ground,  and  that  relates 
to  a  single  piece  of  property  known  as  the  Samuel  Pan- 
coast  Estate.  As  to  the  other  pieces  there  seems  really 
to  have  been  no  dispute  as  to  their  suitability  for  purpose 
of  comparison,  and  the  appellants  can  hardly  rely  on  any 
alleged  error  in  this  respect  inasmuch  as  they  argue  no 
such  point  in  their  brief.  Furthermore,  I  think  that  in 
the  absence  of  contradiction  the  proof  of  substantial 
similarity  was  sufficient. 

The  court  at  Special  Term  held  that  these  ten  prop- 
erties had  been  assessed  on  an  average  at  only  75$  of 
their  respective  values  while  the  relator's  property  had 
been  assessed  at  more  than  100$.  The  relator's  property 
is  a  triangular  lot  having  a  frontage  of  240  feet  on 
Laurens  street  and  305  feet  on  First  and  Second  streets. 
Upon  it  there  is  a  large  frame  dwelling  facing  Laurens 
street,  and  there  is  also  a  frame  barn  in  the  rear  corner 
of  the  lot  near  Second  street.  The  property  has  hereto- 
fore been  used  solely  for  residential  purposes  and  has 
never  been  subdivided  into  lots.  The  assessors,  however, 
treated  it  as  capable  of  being  thus  subdivided  into  a  num- 
ber of  building  lots  and  estimated  that  if  this  were  done 
the  frontage  of  240  feet  on  Laurens  street  would  be  worth 
$42  a  front  foot,  155  feet  on  First  street  $35  a  front  foot 


People  ex  rel.  Strong  v.  Hart.  517 

1916.7  Opinion,  per  Willard  Bartj<ett,  Ch,  J.     [216  N.  Y.] 

and  150  feet  on  Second  street  $40  a  front  foot,  making  a 
total  of  $21,330  for  the  land.  They  assessed  the  value  of 
the  dwelling  house  and  barn  at  $3,470;  aggregating 
$24,800  for  the  whole  property. 

The  learned  judge  at  Special  Term  thought  that  the 
course  pursued  by  the  assessors  involved  considerations 
which  were  essentially  speculative  in  character,  depend- 
ing upon  conditions  that  might  or  might  not  exist;  and 
he  declared  that  he  would  be  unwarranted  in  accepting 
the  testimony  of  real  estate  agents  who  based  their  opin- 
ion evidence  as  to  values  upon  the  conjectured  outcome  of 
a  proposed  venture  in  subdividing  the  property  and  offer- 
ing it  for  sale  in  lots.  The  true  rule  applicable  to  prop- 
erty situated  like  that  of  the  relator  was  correctly  stated 
by  Mr.  Justice  Cullen  in  Matter  of  Daly  v.  Smith  (18 
App.  Div.  194,  197)  where  he  said:  "  It  is  doubtless  true, 
and  settled  by  authority,  that  the  landowner  is  not  limited 
in  compensation  to  the  use  which  he  makes  of  his  prop- 
erty, but  is  entitled  to  receive  its  greatest  value  for  any 
purpose.  But  still  it  is  the  market  value  of  the  property 
that  is  the  measure  of  the  compensation.  When,  there- 
fore, it  is  sought  to  show  that  a  tract  of  land  has  a  use  for 
a  particular  purpose,  it  must  also  be  shown  that  it  is  mar- 
ketable for  that  purpose,  or  has  an  intrinsic  value.  *  *  * 
Nearly  any  tract  of  land  or  any  farm  can  be  cut  up  into 
lots  or  villa  sites.  The  question  is  not  whether  it  can  be 
so  subdivided,  but  whether  purchasers  for  the  lots  can  be 
found,  and  also  how  speedily  found.  For  if  only  small 
parts  can  be  sold  at  intervals,  and  a  number  of  years  must 
elapse  before  the  whole  property  can  be  disposed  of,  it  is 
apparent  that  it  would  be  unfair  to  take  as  a  present  value 
of  the  property  a  sum  only  to  be  realized  after  a  long  lapse 
of  time."  The  propriety  of  pursuing  the  course  adopted 
by  the  assessors  in  the  present  case,  therefore,  depended 
upon  the  question  whether  the  relator's  property  was  pres- 
ently marketable  if  subdivided  according  to  their  assump- 
tion.    That  question,  however,  is  not  particularly  impor- 


518     People  ex  rel.  Strong  v.  Hart. 

[216  N.  T.]     Opinion,  per  Wll:lard  Bartlett,  Ch.  J.  [Jan., 


tant  upon  this  appeal  as  it  was  considered  by  the  court 
only  in  estimating  the  weight  to  be  given  to  certain  testi- 
mony, and  not  at  all  upon  the  main  issues  in  the 
proceeding. 

For  the  purpose  of  establishing  the  higher  proportionate 
valuation  of  the  relator's  property  as  compared  to  the  ten 
other  selected  pieces  witnesses  called  in  her  behalf  valued 
her  property  as  a  whole;  and  the  defendants  contend  that 
it  was  error  to  permit  this  to  be  done  inasmuch  as  such 
proof  was  not  a  proper  basis  upon  which  to  compare  the 
assessment.  The  relator's  son  was  asked  what  was  the 
fair  market  value  of  the  property  occupied  by  his  mother 
in  August,  1913,  at  the  corner  of  First,  Second  and  Lau- 
rens streets.  This  was  objected  to  as  incompetent  and 
immaterial,  and  "  not  a  proper  rule  upon  which  to  com- 
pare this  assessment; "  the  objection  was  overruled  and 
counsel  for  the  defendants  excepted.  Counsel  for  the 
defendants  then  said:  "Let  us  stipulate  that  all  of  the 
evidence  as  to  the  actual  value  shall  be  received  under 
the  same  objection  and  exception."  To  this  the  court 
responded,  "Yes." 

It  is  contended  that  this  objection,  exception  and  stipu- 
lation sufficed  to  raise  two  questions  of  law  upon  this 
appeal:  (1)  Is  it  competent  in  a  certiorari  proceeding 
under  the  Tax  Law  for  the  purpose  of  showing  inequality 
in  valuation  to  compare  the  gross  assessment  of  the 
relator's  property  with  the  gross  assessment  of  other 
similar  properties  on  the  assessment  roll  ?  and  (2)  Is  the 
sole  comparison  permissible  in  such  a  proceeding  for  such 
purpose  a  comparison  between  a  valuation  of  the  land 
made  by  the  assessors  and  the  values  of  other  similar 
lands,  and  the  valuation  of  the  building  made  by  the 
assessors  and  the  values  of  other  similar  buildings  ? 

In  behalf  of  the  appellants  it  is  argued  that  the  second 
method  of  comparison  is  the  only  one  which  can  be  per- 
mitted under  section  21a  of  the  Tax  Law  (Cons.  Laws, 
ch.  60)  which  was  added  to  that  statute  by  amendment 
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in  1911  (Laws  of  1911,  ch.  117).  That  section  provided 
as  follows: 

"  §  21-a,  Assessment-rolls  in  cities.  In  all  cities  there 
shall  be  an  additional  column  in  the  assessment-roll 
before  the  column  in  which  is  set  down  the  value  of  real 
property,  and  in  such  additional  column  there  shall  be  set 
down  the  value,  of  the  land  exclusive  of  buildings 
thereon.     The  total  assessment  only  can  be  reviewed." 

Here  we  have,  first,  a  direction  to  the  assessors,  and, 
second,  a  direction  to  the  court  which  may  review  their 
determination. 

The  only  difficulty  in  construing  this  amendatory  sec- 
tion to  the  Tax  Law  is  due  to  the  final  sentence;  but 
I  think  its  meaning  is  tolerably  plain.  In  my  opinion  it 
is  merely  a  prohibition  against  an  attempt  to  review  the 
assessed  value  of  the  land  exclusive,  of  the  buildings 
thereon  separately  from  the  value  of  the  entire  real  prop- 
erty which  is  the  subject  of  assessment —  that  is  to  say, 
the  land  and  the  buildings  thereon.  Thus  construed  it  is 
not  at  variance  with  the  previous  provisions  of  the 
enactment. 

We  are  not  concerned  on  this  appeal  with  the  direction 
to  the  assessors  contained  in  section  21-a  of  the  Tax  Law 
for  it  is  not  contended  that  they  disregarded  its  provi- 
sions in  any  respect.  The  fault  which  the  Supreme  Court 
found  with  their  action  as  evidenced  by  the  findings  at 
Special  Term  was  that  the  assessment  of  the  relator's 
property  was  unequal  as  compared  with  the  other  assess^ 
ments  generally  on  the  same  roll  and  was  made  at  a  higher 
proportionate  valuation  than  other  assessments  of  similar 
properties  on  the  same  roll  by  the  same  assessors.  For 
this  reason  the  assessment  was  reduced  as  already  stated. 

The  principal  grievance  asserted  by  the  appellants  is 
that  the  court  at  Special  Term  in  thus  reducing  the 
assessment  acted  upon  evidence  as  to  the  value  of  the 
land  and  buildings  as  a  whole.  I  can  find  nothing  in 
the  Tax  Law  which  would  warrant  us  in  holding  that  it 
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erred  in  receiving  such  evidence.  That  statute  requires 
the  assessors  in  preparing  the  assessment  roll  to  place  in 
the  second  column  the  quantity  of  real  property  taxable 
to  each  person.  (Tax  Law,  §  21,  subd.  2.)  The  amend- 
ment of  1911  (§  21 -a)  provides  for  an  additional  column  in 
cities  in  which  shall  be  set  down  the  value  of  the  land 
exclusive  of  the  buildings  thereon.  Here  we  find  provi- 
sion made  for  two  items  in  the  assessment  roll  relating  to 
real  property,  the  one  embracing  the  land  alone,  the  other 
embracing  the  land  and  the  buildings  on  it.  There  is 
nothing  in  either  provision  indicating  any  intent  on  the 
part  of  the  legislature  to  the  effect  that,  when  a  compari- 
son thereafter  comes  to  be  made  in  court  in  order  to 
ascertain  whether  equality  in  the  assessment  has  been 
observed,  such  comparison  shall  be  confined  to  one  of 
these  items  instead  of  being  permitted  as  to  both.  In  my 
opinion  the  law  leaves  the  property  owner  claiming  to  be 
aggrieved  by  inequality  in  the  assessment  of  his  real  prop- 
erty at  liberty  to  attack  the  assessment  by  comparing  the 
gross  valuation  placed  upon  his  property  with  the  gross 
valuation  of  other  similar  property  upon  the  assessment 
roll;  and  he  is  also  at  liberty  to  compare  the  assessed  valu- 
ation placed  upon  his  land  alone  with  the  values  placed 
upon  the  land  only  in  the  case  of  other  properties  of  like 
character  and  situation.  I  can  find  no  restriction  in  the 
law  which  forbids  the  aggrieved  taxpayer  from  resorting 
to  either  method. 

Certainly  there  is  no  ruling  in  the  record  below  before 
us  which  prevented  the  defendants  from  making  the  com- 
parison of  land  and  buildings  separately.  It  discloses 
repeated  instances  in  which  witnesses  were  allowed  to 
testify  as  to  such  separate  values.  Thus,  Mr.  James 
Haven  in  valuing  the  relator's  property  said  he  did  not 
allow  anything  for  the  buildings.  Mr.  George  Fobes  in 
valuing  the  Morris  property  did  not  consider  the  build- 
ings of  any  value  to  the  lot  at  all.  Mr.  Leon  H.  Ballard 
valued  the  same  lot  without  reference  to  the  building; 
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Mr.  Julius  M.  Hams  testified. to  the  value  per  front  foot 
of  the  Jepson  property  without  regard  to  the  buildings, 
and,  finally,  Mr.  William  M.  Abrams  gave  opinion  evi- 
dence as  to  the  value  of  the  relator's  house  alone  and 
without  reference  to  the  land.  I  mention  these  instances 
only  to  show  that  no  ruling  was  made  adverse  to  the 
admission  of  such  testimony  as  the  appellants  insist 
should  have  been  received.  I  cannot,  however,  accede  to 
the  proposition  that  other  testimony  —  namely  a  compari- 
son of  the  gross  values  —  was  not  also  receivable.  Upon 
a  careful  examination  of  the  whole  record  I  conclude  that 
no  error  was  committed  by  the  learned  judge  at  Special 
Term  which  would  warrant  us  interfering  with  the 
conclusion  which  he  reached.  I,  therefore,  advise  an 
affirmance  of  the  order  appealed  from,  with  costs. 

Pound,  J.  I  vote  for  affirmance  for  the  following 
reasons: 

1.  Section  21,  subdivision  3,  of  the  Tax  Law  requires 
the  assessors  to  set  down  "the  full  value"  of  real 
property. 

2.  Section  21-a  of  the  Tax  Law  provides  that  "  the  total 
assessment  only  can  be  reviewed." 

3.  The  total  assessment  should  equal  the  full  value  of 
the  real  property,  whether  the  land,  exclusive  of  the  build- 
ings, is  valued  separately  as  provided  by  section  21-a  or 
not.  There  is  but  one  "  full  value,"  which  should  be  the 
same  by  whatever  method  determined. 

4.  Evidence  of  the  full  value  of  real  property  was, 
therefore,  competent. 

5.  No  point  survives  the  unanimous  affirmance  below, 
other  than  that  raised  by  the  objection  to  evidence  of  the 
full  value  of  real  property,  which  does  not  in  my  opinion 
present  reversible  error. 

Seabury,  J,  (dissenting).  This  is  an  appeal  from  an 
order  of  the  Appellate  Division  affirming  a  final  order  of  the 
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Special  Term  reducing  an  assessment  upon  real  property. 
The  proceeding  was  commenced  by  writ  of  certiorari. 
The  assessment  thus  sought  to  be  reviewed  was  made  by 
the  board  of  assessors  in  and  for  the  city  of  Olean.  The 
property  assessed  consisted  of  a  large  tract  of  land  only 
one  block  from  the  principal  business  street  in  the  city.  It 
had  a  frontage  of  240  feet  on  Laurens  street  and  305  feet 
on  both  First  and  Second  streets,. and  composed  substan- 
tially one-half  of  a  city  block.  Upon  the  premises  is  a 
large  frame  dwelling  and  a  frame  barn.  The  buildings 
are  in  good  repair.  The  part  of  the  premises  not  covered 
by  the  buildings  referred  to  was  maintained  as  a  lawn 
with  trees  and  shrubs  and  was  surrounded  by  an  iron 
fence.  The  defendants  assessed  the  land  exclusive  of  the 
buildings  at  $21,330  and  the  whole  property  including 
the  buildings  at  $24,800.  In  making  this  assessment  the 
assessors  fixed  the  value  of  the  land  fronting  on  Laurens 
street  at  $42  per  foot  and  that  fronting  on  First  street  at 
$40  per  foot  and  that  fronting  on  Second  street  at  $35  per 
foot.  Only  150  feet  frontage  on  First  and  Second  streets 
was  assessed  thus  allowing  a  depth  of  150  feet  for  the 
land  fronting  on  Laurens  street.  Upon  the  trial  the 
relator  called  witnesses  to  prove  the  gross  value  of  the 
property.  'This  value  was  based  upon  the  witnesses'  esti- 
mates of  its  present  use.  This  evidence  was  objected 
to  upon  the  ground  "That  it  is  incompetent  and  imma- 
terial; it  is  not  a  proper  rule  upon  which  to  compare  this 
assessment."  This  objection  was  overruled  and  an  excep- 
tion taken  by  the  appellants.  The  other  evidence  of  value 
that  was  offered  was  of  the  same  character  and  it  was  all 
received  subject  to  this  objection  and  the  exception  of  the 
appellants.  It  was  impossible  from  the  evidence  of  value 
that  was  received  for  the  court  to  separately  determine 
the  value  of  the  land  and  the  buildings  thereon.  Such 
evidence  could  be  of  service  only  if  the  court  was  justified 
in  determining  the  gross  value  of  the  land  and  buildings. 
The  trial  court  did  not  assume  to  determine  separately 
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the  value  of  the  land  and  buildings  and  there  is  no  basis 
in  the  record  upon  which  such  a  determination  could  be 
made.  Similar  evidence  was  offered  as  to  other  proper- 
ties in  the  same  neighborhood,  no  separate  statement 
being  made  as  to  the  value  of  the  land  and  buildings. 
Upon  proof  of  this  character  the  court  assumed  to 
review  the  assessment  in  the  manner  indicated  and 
found  that  ten  other  properties  including  land  and 
buildings  were  assessed  at  a  lower  proportion  of  their 
value  than  the  relator's  property  and  concluded  that  the 
gross  value  of  the  relator's  property  was  $24,000  and 
that  the  assessment  should  be  reduced  for  the  purpose  of 
equalization  to  the  sum  of  $20,400.  The  assessors  sepa- 
rately assessed  the  land  and  the  buildings  thereon  in 
determining  the  amount  of  the  assessment  of  the  relator's 
property  and  applied  the  same  method  as  to  all  other 
properties  in  the  same  vicinity.  The  Supreme  Court 
upon  review  disregarded  this  method  and  estimated  the 
gross  value  not  only  of  the  relator's  property  but  the  prop- 
erty of  others  in  the  same  vicinity  with  which  it  com- 
pared the  assessment  imposed  upon  the  relator's  property. 
The  assessors  and  the  court  having  pursued  different 
methods  of  assessment  naturally  arrived  at  different 
results.  The  result  arrived  at  by  the  court  followed  as  a 
consequence  from  receiving  in  evidence  estimates  of  the 
gross  value  of  the  property.  The  exceptions  taken  by  the 
appellants  to  the  introduction  of  this  evidence  fairly  pre- 
sent the  question  whether  the  assessors  or  the  Supreme 
Court  applied  the  correct  method  of  assessment.  In  my 
opinion  that  question  should  be  determined  and  not 
avoided  or  left  unsettled  on  the  plea  that  it  is  not  raised 
in  view  of  the  fact  that  it  is  the  only  question  in  the  case 
and  has  been  the  subject  of  conflicting  contentions  from 
the  outset  of  this  litigation.  The  answer  to  this  question 
must  be  found  in  the  statute.  The  statute  governing  the 
subject  is  section  21-a  of  the  Tax  Law  (L.  1911,  ch.  117). 
That  statute  provides  as  follows:  "  In  all  cities  there  shall 
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be  an  additional  column  in  the  assessment-roll  before  the 
column  in  which  is  set  down  the  value  of  real  property,  and 
in  such  additional  column  there  shall  be  set  down  the  value 
of  the  land  exclusive  of  buildings  thereon.  The  total 
assessment  only  can  be  reviewed."  That  this  statute 
contemplated  that  the  assessors  should  separately  assess 
the  land  and  the  buildings  thereon  is  too  plain  for  argu- 
ment, and  does  not  seem  to  be  disputed  upon  this  appeal. 
The  contention  is  made  that  although  this  method  is  pro- 
vided as  the  proper  method  to  be  pursued  by  the  assessors, 
the  court  upon  review  may  pursue  a  different  method  and 
base  the  assessment  upon  the  gross  value  of  the  land  and 
buildings.  It  is  settled  law  that  tax  assessors  must  assess 
property  in  the  manner  provided  by  law,  and  that  the 
court  upon  review  must  pursue  the  same  method  of 
assessment.  The  court  reviewing  an  assessment  is  no 
more  at  liberty  to  depart  from  the  statute  and  to  devise 
unauthorized  methods  of  assessment  than  are  the  assess- 
ors. Any  other  rule  would  result  in  injustice  and  absurd- 
ity. If  the  court  may  pursue  a  different  method  of 
assessment  than  that  prescribed  by  statute  then  where 
the  assessors  follow  the  statute,  and  the  property  owner 
appeals,  the  determination  of  the  assessors  may  be 
reversed  and  a  different  conclusion  reached,  for  no  other 
reasori  than  that  the  court  prefers  a  different  method  of 
assessment.  There  is  no  justification  in  the  plain  provi- 
sion of  the  statute  now  under  consideration  for  attribut- 
ing to  the  legislature  so  unreasonable  an  intention. 
If  it  be  true  that  in  assessing  the  property  of  the  rela- 
tor the  assessment  made  was  out  of  proportion  to  the- 
assessment  of  other  pieces  of  property,  that  error 
can  be  corrected  upon  another  hearing,  but  the  method 
pursued  by  the  Special  Term  afforded  no  opportunity  for 
making  a  comparison  of  the  assessments  and  was  made 
pursuant  to  a  method  not  sanctioned  by  law.  It  is  sug- 
gested that  the  provision  of  the  statute  that  "The  total 
assessment  only  can  be  reviewed "  sanctions  this  inter- 
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pretation.  On  the  contrary  I  think  the  plain  meaning  of 
that  provision  is  that  the  property  owner  should  not  be 
permitted  to  review  the  assessment  upon  the  land  in  one 
proceeding  and  the  assessment  of  the  buildings  in  another. 
The  court  is  required  to  review  the  total  assessment  only, 
so  that  if  the  land  has  been  assessed  by  the  assessors  at 
too  much  and  the  buildings  at  too  little  or  the  land  at 
too  little  and  the  buildings  at  too  much,  both  assessments 
can  be  corrected  at  the  same  time  and  in  the  same  pro- 
ceeding. While,  therefore,  the  total  assessment  only  can 
be  reviewed,  it  must  be  reviewed  under  the  same  method 
of  assessment  which  the  assessors  are  directed  by  statute 
to  apply  in  making  the  original  assessment.  Section  21-a 
of  the  Tax  Law  is  to  be  construed  in  connection  with  sec- 
tion 293  of  that  law,  which  provides  that  upon  a  review 
of  the  assessment  the  court  may  order  a  re-assessment  of 
the  property  or  the  correction  of  the  assessment  "In 
such  manner  as  shall  be  in  accordance  with  law."  The 
learned  court  at  Special  Term  disregarded  the  statute 
and  having  based  its  conclusion  upon  estimates  of  the 
gross  value  of  the  property  of  the  relator  and  other 
pieces  of  property  with  which  it  compared  the  value 
of  the  relator's  property  its  action  should  be  reversed. 
It  is  argued  that  the  properties  with  which  the  relator's 
assessment  was  compared  were  assessed  at  60  to  70  per 
cent  of  their  true  value  and  that  the  value  of  the  rela- 
tor's property  when  determined  with  regard  to  the  use 
which  the  owner  made  of  it  was  relatively  higher  than 
the  assessment  upon  the  property  with  which  it  was  com- 
pared. This  contention  reveals  a  misconception  of  the 
provisions  of  the  Tax  Law  and  a  method  of  assess- 
ment which  is  clearly  unlawful.  The  Tax  Law  of  this 
state  provides  that  real  property  shall  be  assessed  at  its 
true  value  (§  21,  subd.  3).  It  is  apparent  that  the  value 
of  land  is  not  determined  by  the  use  which  the  owner 
makes  of  it.  The  use  to  which  the  land  is  put  is  no 
criterion  of  the  value  of  the  land.     For  example,  a  piece 
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of  land  on  the  corner  of  Broadway  and  Wall  street,  in 
the  city  of  New  York,  has  a  definite  value  regardless  of 
the  use  to  which  it  may  be  put.  If  the  owner  should 
elect  to  maintain  a  farm  upon  it  that  fact  would  not  fur- 
nish a  reason  why  it  should  be  assessed  at  the  same 
valuation  at  which  lands  ordinarily  used  for  farms  are 
assessed.  The  land  itself  has  a  definite  market  value  and 
it  is  upon  this  value  that  the  law  prescribes  that  the 
assessment  shall  be  made.  In  determining  that  the  rela- 
tor's property  was  unequally  assessed  the  learned  court 
below  compared  its  gross  value  with  the  gross  value  of 
ten  other  pieces  of  property  in  the  same  neighborhood. 
There  was  no  evidence  to  show  the  value  of  the  land 
exclusive  of  the  buildings  as  to  any  of  these  properties. 
For  all  that  appears  from  the  record  some  of  these  pieces 
of  land  may  have  had  very  valuable  buildings  upon  them 
and  some  may  hav§  had  buildings  of  very  little  value.  It 
is  obvious  that  without  discriminating  between  the  value 
of  the  land  and  the  buildings  thereon  there  was  no  basis 
for  comparison.  I  do  not  assert,  and  it  is  not  claimed,  that 
if  there  was  sufficient  evidence  in  the  record  of  the  value 
of  the  land  assessed  exclusive  of  the  buildings  and  the 
value  of  the  land  with  which  the  relator's  assessment  was 
compared,  that  the  reception  in  evidence  of  the  gross  value 
of  other  neighboring  properties  would  constitute  rever- 
sible error.  In  that  event  the  reception  of  evidence  as  to 
gross  value  would  be  harmless  and  immaterial.  I  can 
find  no  proof  in  the  record  to  show  that  the  buildings  on 
the  land  of  the  relator  were  of  substantially  the  same 
character  as  the  buildings  on  the  parcels  with  which  the 
relator's  assessment  was  compared.  The  primary  pur- 
pose of  the  statute  under  consideration  was  to  require  a 
separate  assessment  of  the  land  and  buildings  so  that  a 
property  owner  could  compare  the  assessment  of  his  land 
with  the  assessment  of  other  pieces  of  land  in  the  same 
neighborhood.  The  construction  given  to  this  statute  by 
the  court  below  results  in  its  nullification  and  ought  not 
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to  be  approved.     In  my  opinion  the  order  appealed  from 
should  be  reversed,  with  costs. 

Cardozo,  J.  I  dissent  and  vote  for  reversal  on  the 
ground  that  error  was  committed  in  comparing  the  gross 
assessments  of  various  parcels  without  evidence  that  the 
improvements  were  substantially  the  same,  and  that  error 
was  also  committed  in  the  ruling  that  the  value  of  the 
land,  if  subdivided  into  lots,  was  not  an  element  to  be 
considered  in  determining  its  value  for  the  purpose  of 
taxation. 

Hiscock,  Chase  and  Collin,  JJ.,  concur  with  Wil- 
lard  Babtlett,  Ch.  J.,  and  Pound,  J.,  in  memorandum, 
also  concurs;  Seabury,  J.,  reads  dissenting  opinion, 
and  Cardozo,  J.,  dissents  in  memorandum. 

Order  affirmed. 


The  People  op  the  State  op  New  York  ex  rel.  Leon 
Lawton,  Appellant,  v.  Henry  W.  Snell,  as  Sheriff  of 
.  Rensselaer  County,  Respondent. 

Crimes — bastardy — jurisdiction  of  police  justices  in  cities  of 
second  «lass  —  when  police  justice  acting  without  statutory 
jurisdiction  holds  defendant  in  bastardy  proceeding  defendant 
must  be  released  on  habeas  corpus. 

1.  Under  the  common  law  the  father  of  a  bastard  was  not  liable 
for  the  support  of  either  the  mother  or  the  child.  In  this  state  the 
liability  of  the  father  exists  solely  by  virtue  of  the  statute  (Code 
Crim.  Pro.  §§  888-886),  and  the  proceedings  by  which  the  liability 
shall  be  determined  and  fixed  are  defined  and  controlled  exclusively 
by  such  statute  which  must  be  in  its  substance  strictly  and  fully 
complied  with. 

2.  Under  the  Code  of  Criminal  Procedure,  as  applicable  to  second 
class  cities  (Second  Class  Cities  Law  [Cons.  Laws,  ch.  53],  §  185),  a 
police  justice  of  a  city  in  that  class  has  jurisdiction  to  try  bastardy 
proceedings  only  where  the  defendant  is  arrested  in  the  county  of 
the  police  justice,  or  where,  having  been  arrested   in   another 
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county,  and  having  been  afforded  an  opportunity  to  give  the  secur- 
ity prescribed  by  law,  he  has  failed  to  give  it 

3.  A  bastardy  proceeding  was  instituted  before  a  police  justice  in 
a  city  of  the  second  class,  and  a  warrant  issued  for  the  arrest  of 
defendant,  who  was  arrested  in  another  county,  but  was  not  taken 
before  any  magistrate  of  that  county.  He  was  taken  before  the 
police  justice  who  had  issued  the  warrant,  who  thereupon  entered 
upon  the  inquiry  in  respect  to  the  charge  against  defendant  in  the 
manner  provided  by  the  statute  (Code  Criin.  Pro.  §  848),  although 
defendant  by  his  counsel  objected  to  the  jurisdiction  of  such  police 
justice.  The  police  justice  entered  an  order  of  filiation  requiring 
him  to  give  the  undertaking  required  by  the  statute  (Code  Crim. 
Pro.  §  861).  Defendant  did  not  comply  with  such  order  and  was 
arrested  under  the  statute  (Code  Crim.  Pro.  §  852)  and  committed 
to  the  county  jail  of  the  county  in  which  the  proceeding  was  insti- 
tuted. Thereupon  he  obtained  a  writ  of  habeas  corpus,  which, 
upon  its  return,  was  dismissed  by  the  county  judge,  which  order 
was  affirmed  by  the  Appellate  Division.  Held,  error;  that  the  order 
of  filiation  was  void  because  the  police  justice  transgressed  his 
power,  and  the  relator  was  entitled  to  be  discharged. 

People  ex  rel.  Lawton  v.  Snell,  168  App.  Div.  410,  reversed. 

(Argued  September  29,  1915;  decided  January  4,  1916.) 

Appeal  from  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  third  judicial  department, 
entered  May  11,  1915,  which  affirmed  an  order  of  the 
Eensselaer  County  Court  dismissing  a  writ  of  habeas 
corpus  and  remanding  the  relator  to  custody. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Wallace  H.  Sidney  for  appellant.  The  relator  not  hav- 
ing been  taken  before  a  magistrate  in  Schoharie  county  as 
directed  by  section  844  of  the  Code  of  Criminal  Procedure, 
the  Police  Court  of  the  city  of  Troy  had  no  jurisdiction  of 
the  person  of  said  Leon  Lawton,  and  no  jurisdiction  to 
make  the  commitment  which  it  did  committing  said  Leon 
Lawton  to  jail,  and  said  Leon  Lawton  was  illegally  con- 
fined in  jail  under  said  commitment  and  entitled  to  his 
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discharge  upon  said  writ.  (Code  Crim.  Pro.  §§  844,  845; 
People  ex  rel.  Savey  v.  Finnell,  88  Misc.  Rep.  129;  Hut- 
tonv.  Bretsch,  157  App.  Div.  68.)  The  motions  made  by 
the  relator  for  his  discharge  were  good  and  should  have 
been  granted  for  the  reasons  that  the  Police  Court  of 
Troy  had  no  jurisdiction  of  the  person  of  the  defendant 
or  of  the  subject-matter.  {People  ex  rel.  Savey  v.  Fin- 
nell, 88  Misc.  Rep.  129;  People  v.  Cowie,  34  N.  Y.  888; 
88  Hun,  498;  People  v.  Quimby,  72  Misc.  Rep.  421;  Peo- 
ple v.  Barry,  16  App.  Div.  462;  People  v.  Freilewel,  42 
N.  Y.  Supp.  373;  People  ex  rel.  Van  Riper  v.  N.  Y.  C. 
Protectory,  106  N.  Y.  604;  McCarg  v.  Burr,  186 N.  Y.  467; 
People  v.  Liscombe,  60  N.  Y.  559;  People  ex  rel.  Frey  v. 
Warden,  100  N.  Y.  20;  People  ex  rel.  Stumpf  v.  Craig, 
79  Misc.  Rep.  98;  Decker  v.  Ekelman,  17  Misc.  Rep. 
665.) 

John  P.  Taylor,  District  Attorney  {Charles  I.  Webster 
of  counsel),  for  respondent.  The  police  justice  of  the  city 
of  Troy  had  jurisdiction  of  the  charge  against  the  defend- 
ant and  of  the  person  of  the  defendant.  (L.  1909,  ch.  55, 
§§  184, 185.)  It  is  no  defense  to  a  criminal  prosecution 
that  the  defendant  was  illegally  or  forcibly  brought 
within  the  jurisdiction  of  the  court.  {Adriance  v. 
Lagrave,  59  N.  Y.  110;  Matter  of  Lo,grave,  45  How.  Pr. 
301;  U.  S.  v.  Caldwell,  8  Blatchf.  131;  U:  S.  v.  Law- 
rence, 13  Blatchf.  300;  People  v.  JRowe,  4  Park.  Cr.  Rep. 
253;  People  v.  Eberspacher,  79  Him,  410;  People  v. 
Jeratino,  62  Misc.  Rep.  587;  People  v.  Cuatt,  70  Misc. 
Rep.  455;  People  ex  rel.  Edwards  v.  Warden,  etc.,  37 
Misc.  Rep.  635.) 

Collin,  J.    The  relator  is   in  the  custody   of   and 
detained  by  the  defendant  by  virtue  of  a  commitment 
issued  under  section  852  of  the  Code  of  Criminal  Proced- 
ure.   Upon  the  return  of  the  writ  of  habeas  corpus  issued 
34 
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by  the  county  judge  of  Rensselaer  county  it  was  dismissed 
and  the  relator  remanded  to  custody  by  an  order  which 
the  Appellate  Division  affirmed. 

The  proceeding  was  instituted  in  the  court  of  the  police 
justice  of  the  city  of  Troy  in  Rensselaer  county,  a  city  of 
the  second  class.  It  was  governed  by  the  provisions  of 
title  V,  chapter  1  of  the  Code  of  Criminal  Procedure, 
except  the  police  justice,  instead  of  two  magistrates  (Code 
of  Crim.  Pro.  §  848),  conducted  it.  (Second  Class  Cities 
Law  [Cons.  LaWs,  ch.  53J,  §  185.)  The  relator,  whose 
arrest  as  the  father  of  the  bastard  the  warrant  issued  by 
the  police  justice  directed  (Code  of  Crim.  Pro.  §,841), 
resided  and  under  the  warrant  and  the  indorsements  of 
it  duly  made  (§  843)  was  arrested  in  Schoharie  county. 
Section  844  provided: 

"  When  the  defendant  is  arrested  in  another  county, 
he  must  be  taken  before  the  magistrate  who  indorsed  the 
warrant,  or  before  another  magistrate  of  the  same  city  or 
county,  who  may  take  from  the  defendant  an  undertak- 
ing, with  sufficient  sureties,  to  the  effect: 

"  1.  That  he  will  indemnify  the  county,  and  town  or 
city,  where  the  bastard  was  or  is  likely  to  be  born,  and 
every  other  county,  town  or  city,  against  any  expense  for 
the  support  of  the  bastard,  or  of  its  mother  during  her 
confinement  and  recovery,  and  to  pay  the  costs  of  arrest- 
ing the  defendant,  and  of  any  order  of  filiation  that 
may  be  made,  or  that  the  Sureties  will  pay  the  sum 
indorsed  on  the  warrant;  or, 

"2.  That  the  defendant  will  appear  and  answer  the 
charge  at  the  next  county  court  of  the  county  where  the 
warrant  was  issued,  and  obey  its  order  thereon." 

The  relator  was  not  taken  before  the  magistrate  of 
Schoharie -county  who  indorsed  the  warrant,  or  any  other 
magistrate  of  that  county,  but  was  taken  before  the 
police  justice  of  Troy,  who  entered  upon  the  inquiry  in 
respect  to  the  charge  against  the  relator  as  provided  in 
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section  848.  The  relator  by  his  counsel  objected  to  the 
jurisdiction  of  the  police  justice  to  so  proceed,  upon  the 
ground,  among  others,  that  section  844  had  not  been 
complied  with.  The  objection  was  overruled,  the  inquiry 
conducted  and  the  order  of  filiation,  certifying  the  reason- 
able costs  of  arresting  the  relator  and  the  sums  to  be 
paid  by  him  for  the  support  of  the  child  and  mother,  made. 
(§  850.) 

Section  851  provides: 

"  If  the  defendant  be  adjudged  to  be  the  father,  he 
must  immediately  pay  the  amount  certified  for  the  costs 
of  the  arrest  and  of  the  order  of  filiation,  and  enter  into 
an  undertaking,  with  sufficient  sureties  approved  by  the 
magistrates,  to  the  effect, 

"  1.  That  he  will  pay  weekly  or  otherwise,  as  may  have 
been  ordered,  the  sum  directed  for  the  support  of  the 
child,  and  of  the  mother  during  her  confinement  and 
recovery,  or  which  may  be  ordered  by  the  county  court  of 
the  county;  and  that  he  will  indemnify  the  county,  and 
town  or  city  where  the  bastard  was  or  may  be  born  (as 
the  case  may  be),  and  every  other  county,  town  or  city, 
which  may  have  been  or  may  be  put  to  expense  for  the 
support  of  the  bastard,  or  of  its  mother  during  her  con- 
finement and  recovery,  against  those  expenses,  or  that 
the  sureties  will  do  so,  not  exceeding  the  sum  mentioned 
in  the  undertaking,  and  which  must  be  fixed  by  the  mag- 
istrate; or, 

"  2.  That  he  will  appear  at  the  next  term  of  the  county 
court  of  the  county,  to  answer  the  charge  and  obey  its 
order  thereon,  or  that  the  sureties  will  pay  a  sum  equal  to 
a  full  indemnity  for  supporting  the  bastard  and  its 
mother,  as  provided  in  the  first  subdivision  of  section 
844." 

Because  the  relator  did  not  comply  with  the  provisions 
of  this  section,  he  was  committed  to  the  county  jail. 
(§852.) 
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The  police  justice  did  not  have  the  power,  under  the 
facts  presented,  to  subject  the  relator  to  the  provisions  of 
section  851.  The  common  law  did  not  make  the  father  of 
a  bastard  liable  for  the  support  of  either  the  mother  or 
the  child,  and  the  liability  of  the  relator  exists  solely  by 
virtue  of  the  statutes.  {Todd  v.  Weber,  95  N.  Y.  181;  2 
Kent's  Com.  [13th  ed.]  p.  215.)  The  proceedings  by 
which  the  liability  shall  be  determined  and  fixed  are 
defined  and  controlled  exclusively  by  the  statutes  which 
must  be  in  their  substance  strictly  and  fully  complied 
with.     (Hutton  v.  Bretsch,  216  N.  Y.  23.) 

In  the  present  case  the  power  of  the  police  justice  to 
proceed  beyond  the  issuance  and  indorsement  of  the  war- 
rant (§§  842,  843)  depended  upon  either  of  the  two  sets  of 
facts  or  conditions,  that  (a)  the  officer  arresting  the 
relator  in  Schoharie  county  had  taken  him  before  the 
magistrate  of  that  county,  who  indorsed  the  warrant 
(§§  843,  844),  and  the  relator  did  not  give  an  undertaking 
as  provided  in  section  844  and  had  been  taken  before  the 
police  justice  (§§  846,  848),  or  (b)  the  officer  had  taken 
him  before  the  Schoharie  county  magistrate  and  the 
relator  gave  an  undertaking  as  provided  in  section  844, 
had  been  discharged  from  arrest  (§  845)  and  the  warrant, 
indorsed  with  the  certificate  of  the  Schoharie  county 
magistrate  of  the  discharge  of  the  relator,  and  the  under- 
taking delivered  to  the  police  justice.  (§§  845,  854.)  The 
police  justice  had  not  the  power  to  commit  the  relator  to 
the  county  jail  unless  the  first  of  such  sets  of  facts  or 
conditions  existed.  (§  852.)  Unless  such  facts  or  condi- 
tion existed,  an  order  of  filiation  did  not  subject  the 
relator  to  the  provisions  of  section  851.  Those  con- 
clusions are  produced  and  compelled  by  the  mandatory 
and  imperative  commands  of  the  statute.  The  officer 
"must "  take  the  defendant  before  the  magistrate  of  the 
county  of  defendant's  residence  in  order  that  he  may 
take  the  undertaking  (§  844)  and,  the  undertaking  being 
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given,  he  "must"  discharge  the  defendant  (§  845),  and 
thereupon    the    officer   "must"    deliver    the    warrant 
indorsed   with  a  certificate  of  the  discharge,  and  the 
undertaking  to  the  magistrate  issuing  the  warrant.     If 
the  defendant  do  not  give  the  undertaking  the  officer 
"  must "   take  him   before  the  last-named  magistrate, 
who  then  and  in  that  event  "must"  proceed  as  pro- 
vided in  sections  848-850.     When  the  defendant  gives  the 
undertaking,  and  when  it  and  the  warrant  indorsed  with 
the  certificate  of  defendant's  discharge  are  delivered  to 
the  magistrate  who  issued  the  warrant,  then  and  in  that 
event  the  magistrate  "must"  proceed  as  prescribed  in 
section  854,  but  an  order  of  filiation  made  while  so  pro- 
ceeding does  not  subject  the  defendant  to  the  provisions 
of  section  851,  and,  therefore,  does  not  subject  him  to  any 
commitment.     While  the  word  "must,"  when  used  in 
statutes,  is    not  universally  and  necessarily  mandatory 
{Jenkins  v.  Putnam,  106  N.  Y.  272;  Matter  of  Thurber, 
162  N.  Y.  244,  252),  here,  indubitably,  the  directions  of 
the  sections  are  mandatory  and  imperative.    The  validity 
of  the  order  of  filiation  and  the  commitment  depended 
upon  a  strict  compliance  with  the  substance  of  them. 
Such  conclusion  rests  upon  either  of  two  rules  which, 
while  akin,  are  not  identical.     The  one,  the  jurisdiction 
or,  in  other  words,  the  power  of  a  judicial  tribunal  to  try 
or  inquire  and  adjudge  in  a  proceeding  purely  statutory, 
in  which  the  subject-matter  and  the  remedy  are  purely 
the  creatures  of  the  statutes,  is  delimited  and  confined  by 
the  provisions  of  those  statutes.     An  invalidity  of  its 
determination  or  adjudication  in  the    proceeding    will 
result  from  its  action  in  disobedience  to  or  contravention 
of  the  statutory  requirements,  as  well  as  from  its  lack  of 
power  to  take  cognizance  of  the  claim  or  accusation  — 
want  of  jurisdiction  of  the  subject-matter  —  or  to  secure 
the  constructive  or  actual  appearance  of  the  defendant  or 
accused  —  want  of  jurisdiction  of  the  person.     The  order 
of    filiation  was  void  unless  all  the  material  require- 
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merits  of  the  statute  were  substantially  complied  with. 
{People  ex  rel.  Ritzenthaler  v.  Higgins,  151  N.  Y.  570; 
Hutton  v.  Bretsch,  216  N.  Y.  23;  Sprague  v.  Eccleston^ 
1  Lans.  74;  People  v.  Crispi,  106  App.  Div.  176; 
Brahmsteadv.  Ward,  44  Wis.  591;  State  v.  Wakefield, 
60  Vt.  618.)  The  other,  compliance  with  the  commands 
of  a  mandatory  statute,  is  a  condition  precedent  to  the 
validity  of  an  act  or  determination  under  it.  The  mode 
or  way  in  which  the  act  shall  be  done  or  the  determination 
reached  prescribed  by  it  must  be  strictly  pursued,  other- 
wise the  act  or  the  determination  will  be  void.  (2  Lewis' 
Sutherland  Statutory  Const.  [2d  ed.]  §  627;  State  v. 
Perkins,  58  Vt.  722;  Norwegian  Street,  81  Pa.  St. 
349.) 

Prom  the  facts  and  the  references  to  the  Code  sections 
already  stated  it  is  clear  and  certain  that  the  police  justice 
did  not  obey  in  matters  of  substance,  or  proceed  in  con- 
formity with  the  statutory  requirements.  His  power, 
from  the  commencement  of  the  proceeding  to  its  termina- 
tion came  to  him  through  and  as  given  in  those  man- 
datory and  imperative  provisions  and  a  step  or  act  in  the 
proceeding  in  disobedience  of  or  in  conflict  with  them  was 
coram  non  judice.  For  the  reasons  stated  the  order  of 
filiation  was  void  and  the  relator  did  not  become  subject 
to  the  provisions  of  section  852. 

This  conclusion  does  not  conflict  with  the  directions  of 
section  684  of  the  Code  of  Criminal  Procedure  to  the  effect 
that  a  departure  from  the  prescribed  form  or  mode  of 
pleadings  or  proceedings  not  prejudicing  a  substantial 
right  of  the  defendant  does  not  render  a  judgment  or 
proceeding  invalid.  The  procedure  of  the  officer  and  the 
police  justice  was  prejudicial  to  the  relator  in  three 
respects:  (1)  It  deprived  him  of  the  right  to  give  an 
undertaking  under  section  844  in  the  county  of  his  resi- 
dence and  thereby  secure  his  discharge  from  arrest. 
(2)  It  subjected  him  to  the  provisions  of  sections  851,  852, 
whereas  if  he  had  given  an  undertaking  under  section 
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844  those  sections  would  have -been  inapplicable.  (3)  He 
could  give  an  undertaking  under  either  subdivision  of 
section  844  and  have,  upon  an  appeal  to  the  County  Court 
from  an  order  of  filiation,  a  full  rehearing,  that  is,  he 
could  appeal  from  the  entire  order.  He  could  not  give  an 
undertaking  under  subdivision  1  of  section  851  and 
appeal  from  the  entire  order;  his  appeal  in  that  case 
would  be  limited  to  the  part  of  the  order  fixing  the 
weekly  or  other  allowances  to  be  paid.  (§§  861,  862,  864, 
865,  867.) 

The  reasons  for  reversal  are  not  opposed,  at  any  point, 
to  those  for  the  decision  in  People  v.  Eberspactier  (79 
Hun,  410).  The  mere  illegality  of  the  act  of  the  officer 
in  refusing  to  take  the  relator  before  the  magistrate  of 
Schoharie  county,  or  in  taking  him  directly  before  the 
police  justice  is  not  the  bams  for  our  conclusion.  The 
basis  for  it  is  that  the  taking  of  the  relator  before  the 
Schoharie  county  magistrate  was  a  condition  precedent, 
by  virtue  of  the  statutory  requirements,  to  the  making  of 
the  inquiry  and  the  order  of  filiation,  and  was  not  ful- 
filled. This  feature  was  lacking  in  the  Eberspacher  case. 
The  relator  did  not  waive  the  non-fulfillment  {Jones  v. 
Jones,  108  N.  Y.  415,  425;  Baird  v.  Heifer,  12  App.  Div. 
23)  and  was  not  bound  to  appeal  from  the  order  of  filia- 
tion in  order  that  he  might  escape  its  effect.  Inasmuch 
as  it  was  void,  because  the  police  justice  transgressed  his 
power,  the  relator  might  assert  its  invalidity  through  the 
writ  of  habeas  corpus.  I  concur  in  the  opinion  of  my 
brother  Chief  Judge  Bartlett. 

The  orders  of  the  Appellate  Division  and  County  Court 
should  be  reversed  and  the  relator  discharged. 

Willard  Bartlett,  Ch.  J.  I  concur  in  the  opinion 
of  our  brother  Collin  for  reversal  and  the  discharge  of 
the  relator.  I  would  add  a  few  words  as  to  the  propo- 
sition that  the  police  justice  in  Troy  had  jurisdiction  irre- 
spective of  the  unlawful  methods  by  which  the  relator 
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was  brought  before  him.  Under  the  statute,  if  the  relator 
had  been  arrested  in  the  county  where  the  warrant  was 
issued,  the  police  justice  would  undoubtedly  have  had 
jurisdiction  of  the  offense;  but  when  the  defendant  is 
arrested  in  another  county,  as  was  the  case  here,  he  must 
be  afforded  an  opportunity  before  a  magistrate  of  that 
county  to  give  the  undertaking  prescribed  in  section  844 
of  the  Code  of  Criminal  Procedure.  If  he  gives  it  he  can 
be  tried  only  in  the  County  Court  of  the  county  in  which 
the  warrant  was  issued, —  not  by  the  magistrate  who 
issued  the  warrant.  It  is  only  in  default  of  his  giving 
the  requisite  undertaking  that  the  magistrate  issuing  the 
warrant  has  power  to  try  the  case.  (Code  Crim.  Proc. 
§§  846,  848.)  As  the  relator  was  deprived  of  the  opportu- 
nity of  giving  such  undertaking  he  was  not  chargeable 
with  any  default  in  that  respect. 

The  argument  of  the  respondent  necessarily  rests  upon 
the  proposition  that  the  Troy  police  justice  had  jurisdic- 
tion to  try  bastardy  proceedings  generally,  irrespective  of 
the  circumstances  attendant  upon  the  arrest  of  the  defend- 
ant. This  proposition  is  erroneous.  Under  the  Code  of 
Criminal  Procedure  as  applicable  to  second  class  cities 
(Second  Class  Cities  Law  [Cons.  Laws,  ch.  53],  §  185)  the 
police  justice  had  jurisdiction  to  try  bastardy  proceedings 
only  where  the  defendant  was  arrested  in  the  county  of 
the  police  justice,  or  where,  having  been  arrested  in 
another  county  and  having  been  afforded  an  opportunity 
to  give  the  security  prescribed  by  law,  he  has  failed 
to  give  it.  Neither  of  these  conditions  existed  in  the 
present  case. 

Seabury,  J.  (dissenting).  I  am  unable  to  agree  with 
the  judgment  about  to  be  rendered  in  this  case  and  desire 
to  state  the  reasons  for  my  dissent. 

On  July  28th,  1914,  the  overseer  of  the  poor  of  the  city 
of  Troy  made  application  to  the  police  justice  of  that  city 
pursuant  to  section  840  of  the  Code  of  Criminal  Procedure, 
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to  inquire  into  the  charge  that  one  Agnes  Muckle,  a  resi- 
dent of  said  city,  was  pregnant  of  a  bastard  child  likely 
to  be  born  and  to  become  chargeable  to  the  city  of  Troy. 
The  police  justice  examined  Agnes  Muckle  under  oath 
and  ascertained  from  such  examination  that  she  charged 
that  the  relator  was  the  father  of  the  child  of  which  she 
was  pregnant.  The  police  justice  thereupon  issued  a 
warrant  for  the  arrest  of  the  relator  and  caused  the  same 
to  be  delivered  to  a  police  officer  of  the  city  of  Troy.  An 
indorsement  made  upon  the  warrant  by  the  police  justice 
of  the  city  of  Troy  directed  that  any  bond  that  might  be 
taken  of  the  relator  should  be  in  the  sum  of  $500.  By 
an  indorsement  made  on  said  warrant  by  one  Wells, 
a  justice  of  the  peace  of  the  county  of  Schoharie,  the 
arrest  of  the  relator  was  authorized  to  be  made  under 
said  warrant  in  the  county  of  Schoharie.  On  August 
8th,  1914,  at  Howe's  Cave,  in  the  county  of  Schoharie, 
the  relator  was  arrested.  Up  to  this  point  it  is  not 
claimed  that  any  irregularity  in  procedure  occurred. 
The  course  which  should  then  have  been  followed  is 
defined  in  section  844  of  the  Code  of  Criminal  Procedure. 
That  section  provides  as  follows:  "  When  the  defendant 
is  arrested  in  another  county,  he  must  be  taken  before 
the  magistrate  who  indorsed  the  warrant,  or  before 
another  magistrate  of  the  same  city  or  county,  who  may 
take  from  the  defendant  an  undertaking,  with  sufficient 
sureties,  to  the  effect:  1.  That  he  will  indemnify  the 
county,  and  town  or  city,  where  the  bastard  was  or  is 
likely  to  be  born,  and  every  other  county,  town  or  city, 
against  any  expense  for  the  support  of  the  bastard,  or  of 
its  mother  during  her  confinement  and  recovery,  and  to 
pay  the  costs  of  arresting  the  defendant,  and  of  any  order 
of  filiation  that  may  be  made,  or  that  the  sureties  will 
pay  the  sum  indorsed  on  the  warrant;  or,  2.  That  the 
defendant  will  appear  and  answer  the  charge  at  the  next 
county  court  of  the  county  where  the  warrant  was  issued, 
and  obey  its  order  thereon."      Instead  of  taking  the 
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relator  before  a  magistrate  of  Schoharie  county  in  the 
manner  provided  in  section  844  of  the  Code  of  Criminal 
Procedure,  the  officer  making  the  arrest  took  the  relator 
directly  before  the  police  justice  of  the  city  of  Troy  who 
issued  the  original  warrant.  The  relator  objected  to  the 
jurisdiction  of  the  police  justice  to  proceed  with  the  inquiry 
then  pending  before  him  on  the  ground  that  section  844 
of  the  Code  of  Criminal  Procedure  had  not  been  complied 
with.  The  police  justice  overruled  the  objection,  and 
proceeded  with  the  inquiry  in  the  regular  way  and  entered 
an  order  of  filiation  certifying  the  sum  to  be  paid  by  the 
relator  for  the  support  of  the  child  and  mother  and  rea- 
sonable costs  incident  to  arresting  the  relator.  Upon  the 
failure  or  refusal  of  the  relator  to  comply  with  the  provi- 
sion of  this  order  he  was  committed  to  the  county  jail. 
The  relator  then  sued  out  a  writ  of  habeas  corpus. 
Whether  in  such  a  case  the  writ  should  be  sustained  is 
the  question  to  be  determined  upon  this  appeal.  Proceed- 
ings under  the  statute  in  a  bastardy  case  while  partaking 
of  the  nature  of  both  a  criminal  prosecution  and  a 
civil  suit  are  quasi-criminal.  The  proceedings  taken 
under  the  statute  must  be  in  conformity  to  its  provisions. 
(Hutton  v.  Bretschy  216  N.  Y.  23.)  The  police  justice  of 
the  city  of  Troy  had  jurisdiction  to  hear  and  determine 
bastardy  proceedings.  The  proceeding  against  the  relator 
was  such  a  proceeding.  The  police  justice  of  the  city  of 
Troy,  therefore,  had  jurisdiction  of  the  subject-matter. 
The  defendant  was  actually,  arraigned  before  the  police 
justice  of  the  city  of  Troy,  and  was  present  during  the 
whole  proceeding.  The  police  justice  had  jurisdiction  of 
the  person  of  the  relator,  unless  the  irregularity  existing 
in  the  method  by  which  the  relator  was  brought  from 
Schoharie  county  to  Rensselaer  county  served  to  deprive 
him  of  that  jurisdiction.  It  is  now  settled  that  where 
one  is  held  by  a  final  judgment  or  decree  of  a  court  which 
had  jurisdiction  of  the  subject-matter  and  person,  habeas 
corpus  will  not  lie,  and  the  writ  cannot  be  made  to  per- 
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form  the  functions  of  a  writ  of  error.  (People  ex  rel. 
Hubert  v.  Kaiser,  206  N.  Y.  46,  52;  People  ex  rel  Scharff 
v.  Frost,  198  N.  Y.  110;  McNamara  v.  Henkel,  226  U.  S. 
520;  Matter  of  Gregory,  219  U.  S.  210.) 

In  section  2016  of  the  Code  of  Civil  Procedure  it  is  pro- 
vided that  a  writ  of  habeas  corpus  cannot  issue  when  the 
relator  is  held  "  by  virtue  of  the  final  judgment  or  decree, 
of  a  competent  tribunal  of  civil  or  criminal  jurisdiction.' ' 
The  order  of  filiation  finally  determining  the  bastardy 
proceeding  was  a  "  final  judgment  or  decree  "  within ,  the 
meaning  of  section  2016  of  the  Code  of  Civil  Procedure. 
In  People  ex  rel.  Hubert  v.  Kaiser  (supra)  Judge  Gray 
said:  "  The  summary  remedy  of  a  writ  of  habeas  corpus, 
which  is  open  to  every  person  detained  in  custody,  that 
the  legality  of  his  detention  may  be  inquired  into, 
cannot  perform  the  functions  of  an  appeal  from  the 
judgment  of  conviction.  The  court,  before  which  a 
prisoner  is  brought  under  the  writ,  will  inquire  into 
the  question  of  jurisdiction  and  if  it  appears  that 
the  power,  existed  to  pronounce  the  judgment,  the  writ 
must  be  dismissed."  In  the  case  under  review  the  police 
justice  of  the  city  of  Troy  clearly  had  jurisdiction  of  the 
subject-matter,  and,  as  already  pointed  out,  he  had  juris- 
diction of  the  person  of  the  relator,  unless  the  irregu- 
larity existing  in  the  method  by  which  the  relator  was 
brought  from  Schoharie  county  to  Rennselaer  county 
deprived  him  t)f  that  jurisdiction.  Whether  that  irregu- 
larity served  to  deprive  the  police  justice  of.  jurisdiction 
of  the  person  of  the  relator  is,  as  I  view  this  case,  the 
only  question  which  is  presented  for  determination.  It  is 
a  settled  principle  of  law  that  the  jurisdiction  of  a  court 
in  which  one  is  charged  with  an  offense  is  not  impaired 
by  tho  manner  in  which  the  person  charged  is  brought 
before  it.  (Mahon  v.  Justice,  127  U.  S.  700,  712;  Ker 
v.  Illinois,  119  U.  S.  436,  437;  State  v.  Smith,  1  Bailey 
[So.  Car.],  283;  State  v.  Brewster,  7  Vt.  118;  State  v. 
Ross,  21  Iowa,  467;  U.  S.  v.  Lawrence,  13  Blatchf.  Cir. 
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Ct.  Rep.  295;  U.  8.  v.  Caldwell,  8  Blatchf.  Cir.  Ct.  Rep. 
131;  People  v.  Rowe,  4  Park.  Cr.  Rep.  253.)  It  is  said 
that  this  principle,  now  firmly  fixed  in  our  jurisprudence, 
was  first  clearly  enunciated  by  Lord  Tenterden  in  Ex 
parte  Scott  (9  B.  &  C.  446.)  In  that  case  a  rule  nisi 
had  been  obtained  for  a  habeas  corpus.  It  appeared  that 
an  indictment  for  perjury  had  been  found  against  the 
relator  and  a  warrant  for  her  arrest  had  been  issued. 
The  police  officer  to  whom  the  warrant  was  directed 
apprehended  the  relator  at  Brussels  and  brought  her  to 
England.  In  determining  the  question  raised  by  the 
objection  of  the  relator  Lord  Tenterden,  Ch.  J.,  said: 
"The  question,  therefore,  is  this,  whether  if  a  person 
charged  with  a  crime  is  found  in  this  country,  it  is  the 
duty  of  the  court  to  take  care  that  such  a  party  shall  be 
amenable  to  justice,  or  whether  we  are  to  consider  the 
circumstances  under  which  she  was  brought  here.  I 
thought,  and  still  continue  to  think,  that  we  cannot 
inquire  into  them.  If  the  act  complained  of  were  done 
against  the  law  of  a  foreign  country  that  country  might 
have  vindicated  its  own  law.  If  it  gave  her  a  right  of 
action,  she  may  sue  upon  it."  The  doctrine  thus  declared 
by  Lord  Tenterden  seems  never  to  have  been  departed 
from.  In  Mahon  v.  Justice  (supra),  Mr.  Justice  Field  after 
reviewing  the  authorities  said:  "  There  is  indeed  an  entire 
concurrence  of  opinion  as  to  the  ground  upon  which  a 
release  of  the  appellant  in  the  present  case  is  asked, 
namely,  that  his  forcible  abduction  from  another  state, 
and  conveyance  within  the  jurisdiction  of  the  court  hold- 
ing him,  is  no  objection  to  his  detention  and  trial  for  the 
offense  charged.  They  all  proceed  upon  the  obvious 
ground  that  the  offender  against  the  law  of  the  state  is 
not  relieved  from  liability  because  of  personal  injuries 
received  from  private  parties,  or  because  of  indignities 
committed  against  another  state.  It  would  indeed  be  a 
strange  conclusion,  if  a  party  charged  with  a  criminal 
offense  could  be,  excused  from  answering  to  the  govern- 
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ment  whose  laws  he  had  violated  because  other  parties 
had  done  violence  to  him,  and  also  committed  an  offense 
against  the  laws  of  another  state."  In  People  v.  Ebers- 
pacher  (79  Hun,  410,  411)  a  complaint  was  made  out  and 
a  warrant  issued  by  a  court  having  jurisdiction  of  the 
offense  charged.  The  defendant  was  arrested  in  another 
county,  the  warrant  not  being  properly  indorsed,  and  was 
denied  his  request  to  be  taken  before  a  magistrate  of  that 
county  to  enable  him  to  give  bail.  On  being  arraigned 
the  defendant  asked  his  discharge  on  the  ground  of  the 
illegality  of  his  arrest  and  the  denial  of  his  privilege  to 
give  bail  before  a  magistrate  in  the  county  of  his  arrest. 
Mr.  Justice  Cullen  in  that  case  said:  "  We  think  that 
the  point  as  to  the  defendant's  arrest  does  not  affect  the 
validity  of  his  trial  and  conviction.  The  complaint  was 
made  and  a  warrant  properly  issued,  and  the  court  had 
jurisdiction  of  the  offense  charged.  It  was,  therefore,, 
authorized  to  try  and  determine  the  complaint  against 
the  defendant  whenever  he  might  be  brought  before  the 
court.  The  general  rule  is  that  it  is  no  defense  to  a  crim- 
inal prosecution  that  the  defendant  was  illegally  or  for- 
cibly brought  within  the  jurisdiction  of  the  court. "  Such 
is,  I  believe,  the  general  rule  applicable  to  a  case  where 
one  is  accused  of  crime  and  is  brought  improperly  or  by 
some  unlawful  method  within  the  jurisdiction  of  the  court 
in  which  the  charge  is  pending  against  him.  I  can  see  no 
valid  distinction,  either  in  principle  or  based  on  the  stat- 
utes applicable  to  this  particular  proceeding,  which 
calls  for  the  application  of  a  different  rule  to  this  case. 
If  the  relator  was  unlawfully  brought  from  Schoharie 
county  to  Eensselaer  county  those  who  committed  the 
wrong  may  be  held,  responsible,  but  that  fact  is  not 
a  reason  why  the  tribunal  in  which  the  charge  is 
pending  should  refuse  to  try  the  accused  or  for  discharg- 
ing him  from  custody.  The  wrongful  method  by  which 
the  relator  was  brought  to  Rensselaer  county  is  not  con- 
doned.    It  is  ignored.    In  such  cases  the  law  applies  the 
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same  principle  that  it  does  in  the  reception  upon  a  trial  of 
competent  evidence  which  was  obtained  by  deception  or 
unlawful  means.  In  such  cases  the  court  does  not  sanc- 
tion the  deception  practiced  or  the  unlawful  means 
employed,  but  it  does  not  on  that  account  exclude  the  evi- 
dence. As  remarked  by  Chief  Judge  Bartlbtt,  in  a 
recent  case:  "This  is  very  far  from  approval."  (People 
v.  Buffom,  214  N.  Y.  53,  56.)  The  application  of  a  differ- 
ent rule  would  seriously  embarrass  the  proper  administra- 
tion of  justice.    (U.  S.  v.  Lawrence,  supra,  306.) 

It  is  suggested  that  the  illegal  act  of  the  police  officer 
in  taking  the  relator  to  Rensselaer  county  and  refusing 
to  take  him  before  a  magistrate  of  Schoharie  is  not  the 
reason  for  the  conclusion  that  the  police  justice  of  the 
city  of  Troy  was  without  jurisdiction  and  it  is  urged  that 
the  police  justice  was  without  jurisdiction  because  the 
taking  of  the  relator  before  a  magistrate  of  Schoharie 
county  was  a  condition  precedent  by  Virtue  of  statutory 
requirements,  to  conducting  the  proceedings  and  making 
the  order  of  filiation.  The  fact  that  the  method  by 
which  one  charged  in  a  bastardy  proceeding  is  t6  be 
brought  to  the  county  where  the  charge  is  pending  is 
prescribed  by  statute  does  not  seem  to  me  to  distinguish 
this  case  from  any  other  where  the  accused  is  brought  in 
an  illegal  manner  before  the  court  where  the  accusation 
against  him  is  pending.  In  that  case,  as  in  others,  the 
law  prescribes  a  lawful  manner  by  which  one  who  is 
charged  with  an  offense  may  be  brought  within  th&  juris- 
diction where  the  charge  is  pending.  But  if  the  person 
accused  is  brought  before  the  tribunal  in  which  the 
charge  is  pending  in  an  unlawful  manner,  the  jurisdic- 
tion of  the  court  is  not  thereby  impaired  and  that  juris- 
diction cannot  be  defeated  by  the  plea  that  compliance 
with  the  lawful  method  of  bringing  the  accused  within 
the  jurisdiction  is  a  condition  precedent  to  the  exercise 
by  the  court  of  its  jurisdiction  over  him.  The  jurisdic- 
tion of  the  police  justice  of  the  city  of  Tfoy  over  the  per- 
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son  of  the  relator  was  not  impaired  by  the  manner  in 
which  the  relator  was  brought  before  him,  and  as  that 
magistrate  had  jurisdiction  of  the  subject-matter  of  the 
proceeding,  the  commitment  issued  pursuant  to  the 
order  of  filiation  cannot  properly  be  reviewed  under  a 
writ  of  habeas  corpus. 

It  follows  that  the  order  appealed  from  dismissing  the 
writ  should  be  affirmed,  with  costs. 

Pound,  J.  I  think  that  the  officer  exceeded  his  powers 
when  he  brought  relator  before  the  police  justice  of  the 
city  of  Troyj  but  I  am  unable  to  reach  the  conclusion 
that  the  Troy  magistrate  thereby  lost  jurisdiction. 

It  has  often  been  held  that  it  is  no  defense  to  a  crimi- 
nal prosecution  that  the  defendant  was  illegally  brought 
within  the  jurisdiction.  (People  v.  Eberspacher,  79  Him, 
410;  People  v.  Iverson,  46  App.  Div.  301;  Kerr.  Illinois, 
119  U.  S.  436.) 

The  Code  of  Criminal  Procedure  (§  165)  reads  as  fol- 
lows: "  The  defendant  must  in  all  cases  be  taken  before 
the  magistrate  without  unnecessary  delay,  and  he  may 
give  bail  at  any  hour  of  the  day* or  night." 

The  magistrate  does  not  lose  jurisdiction  by  reason  of 
unnecessary  delay  on  the  part  of  the  officer.  Habeas 
corpus  may  grant  relief  during  the  period  of  unlawful 
detention,  but  not  for  that  reason  after  the  prisoner  is 
brought  before  the  magistrate. 

The  Code  of  Criminal  Procedure  (§  173)  provides:  "The 
def enfant  must  be  informed  by  the  officer  that  he  acts 
under  the  authority  of  the  warrant,  and  he  must  also 
show  the  warrant,  if  required." 

The  magistrate  should  not  discharge  defendant  because 
the  officer  had  not  stated  his  authority  and  shown  his 
warrant. 

^The  Code  of  Criminal  Procedure  (§  180)  provides: 
"  When  arresting  a  person  without  a  warrant  the  officer 
m&c&t  inform  him  of  the  authority  of  the  officer  and  the 
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cause  of  the  arrest,  except  when  the  person  arrested  is  in 
the  actual  commission  of  a  crime,  or  is  pursued  imme- 
diately after  an  escape. " 

The  magistrate  would  have  jurisdiction,  although  the 
arrest  was  illegally  made. 

These  provisions  and  others  of  like  nature  are  direc- 
tions to  the  officer  or  person  making  an  arrest,  which  he 
disregards  at  his  peril,  bu*  they  have  no  bearing  on  the 
question  of  jurisdiction. 

The  Code  of  Criminal  Procedure  (§  844)  has  to  do  with 
the  duty  of  the  officer  to  permit  defendant  to  give  an  under- 
taking without  being  brought  before  the  magistrate  who 
issued  the  warrant.  The  magistrate  may,  if  such  an  under- 
taking is  given,  then  proceed  in  the  absence  of  the  defendant 
(Code  Criin,  Pro.  §  855)  in  the  same  manner  as  if  the  arrest 
had  been  made  in  his  county  (Code  Crim.  Pro.  §  854). 

It  was  the  duty  of  the  magistrate,  if  defendant  was 
brought  before  him,  to  inquire  into  the  charge,  and  not 
into  the  question  of  how  defendant  was  brought  there. 
(Code-Crim.  Pro.  §  848.) 

The  orders  should  be  affirmed. 

Chase  and  Hogan,  JJ.,  concur  with  Collin,  J.,  and 
Willard  Bartlett,  Ch.  J. ;  -Seabury,  J.,  reads  dissent- 
ing opinion,  and  Cuddeback,  J.,  and  Pound,  J.,  in 
memorandum,  concur. 

Orders  reversed,  etc. 

In  the  Matter  of  the  Claim  of  William  Post,  Respond- 
ent, against  Burger  &  Gohlke  et  al.,  Appellants. 

Workmen's  compensation  —  resident  of  this  state,  employed 
by  corporation  engaged  in  business  in  this  state,  entitled  to 
compensation  when  injured  while  engaged  in  employer's  work 
in  another  state. 

1.  The  legislature  has  the  power,  in  a  case  like  that  now  under 
consideration,  to  compel  a  contract  between  employer  and  employee 
that  is  extraterritorial  ineffect. 

2.  In  determining  the  intention  of  the  legislature  in  enacting 
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the  Workmen's  Compensation  Law  of  this  state  (Cons.  Laws, 
chap.  67;  L.  1914,  ch.  41)  there  are  two  provisions  of  the  act  that 
must  constantly  be  borne  in  mind  as  they  affect  and  characterize  all 
the  other  provisions  of  the  act.  1.  In  the  absence  of  substantial 
evidence  to  the  contrary  it  must  be  presumed  that  the  claim  comes 
within  the  provisions  of  the  act  (§  21).  2.  The  liability  of  the 
employer  for  compensation  includes  every  accidental  personal 
injury  sustained  by  the  employee  "  arising  out  of  and  in  the  course 
of  his  employment,  without  regard  to  fault  as  a  cause  of  such 
injury  »\§  10). 

3.  The  legislature,  in  passing  the  act,  intended  to  secure  injured 
workmen  and  their  dependents  from  becoming  objects  of  charity, 
and  to  make  reasonable  compensation  for  injuries  sustained  or 
death  incurred  by  reason  of  such  employment  a  part  of  the  expense 
of  the  lines  of  business  included  within  the  definition  of  hazardous 
employments  as  stated  in  the  act.  The  danger  of  injured  working- 
men  and  their  dependents  becoming  objects  of  charity  is  just  as 
great  when  an  accident  occurs  outside  the  boundaries  of  the  state 
as  it  is  when  it  occurs  within  the  state,  and  the  interests  of  the 
state  in  its  citizens  is  just  as  great  in  one  case  as  in  the  other. 

4  The  act,  taken  as  a  whole,  in  view  of  its  humane  purpose, 
should  be  construed  to  intend  that  in  every  case  of  employ- 
ment there  is  a  constructive  contract  between  the  employer  and 
employee,  general  in  its  terms  and  unlimited  as  to  territory,  that  the 
employer  shall  pay  as  provided  by  the  act  for  a  disability  or  the 
death  of  the  employee  as  therein  stated.  The  duty  under  the  stat- 
ute defines  the  terms  of  the  contract. 

5.  Where,  therefore,  a  resident  of  this  state,  employed  by  a  corpo- 
ration engaged  in  business  in  this  state,  is  sent  by  his  employer  to 
perform  work  in  another  state  away  from  the  plant  of  the  employer 
but  under  the  employer's  express  direction,  and  while  engaged 
therein  is  injured,  he  is  entitled  to  compensation  when  in  other 
respects  he  comes  within  the  provisions  of  the  law. 

Matter  of  Post  v.  Burger  <fe  QoJUke,  168  App.  Div.  408,  affirmed. 

(Argued  November  15, 1915;  decided  January  11,  1916.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  third  judicial 
department,  entered  May  4,  1915,  affirming  an  award  of 
the  state  workmen's  compensation  commission. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 
35 
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Bertrand  L.  Pettigrew  and  Walter  L.  Olenney  for 
appellants.  The  rules  of  statutory  construction  of  this 
state  forbid  giving  to  the  operation  of  the  Workmen's 
Compensation  Act  any  extraterritorial  effect.  (Goodwin 
v.  Young,  34  Hun,  252;  American  Radiator  Co.  v.  Rogge, 
92  Atl.  Eep.  85;  Davidheiser  v.  Hay  F.  &  I.  W.  Works, 
38  N.  J.  L.  204;  Whitford  v.  Panama  R.  R.  Co.,  23 
N.  Y.  465;  McDonald  v.  Mallory,  77  N.  Y.  546;  B.  & 
O.  S.  W.  Ry.  Co.  v.  Read,  62  N.  E.  Eep.  488;  I.  C.  R.  & 
Co.  v.  Jordan,  117  Ky.  512;  Burns  v.  R.  R.  Co.,  113 
Ind.  169;  Nathan  v.  Lee,  152  Ind.  232;  Stokes  v.  Barber 
Asphalt  Co.,  134  App.  Div.  366.)  The  giving  of  the 
Workmen's  Compensation  Act  of  this  state  an  extraterri- 
torial effect  would  produce  inequality  and  injustice,  and 
such  interpretation  should,  therefore,  not  be  adopted 
(Matter  of  Meyer,  209  N.  Y.  386;  Hayden  v.  Pierce, 
144  N.  Y.  512;  McDonald  v.  Mallory,  77  N.  Y.  546.) 
The  contract  of  employment  made  in  New  York  must  be 
presumed  to  have  had  in  contemplation  the  doing  of  the 
work  in  New  Jersey,  and  the  law  of  that  state  becomes  a 
part  of  that  contract  as  soon  as  the  employee  enters  the 
state  of  New  Jersey.  (American  Radiator  Co.  v.  Rogge, 
92  Atl.  Eep.  85;  Stump  v.  Hallahan,  101  App.  Div. 
383;  2  Whart.  on  Conf .  of  Laws  [3d  ed.],  1005;  Dike  v. 
Erie  R.  R.  Co.,  45  N.  Y.  115;  Schwartz  v.  I.  G.  &  T. 
Co.,  L.  E.  [2  K.  B.  1912]  200;  Schweitzer  v.  Hamburg- 
American  Line,  149  App.  Div.  900;  Dickinson  v. 
Edwards,  77  N.  Y.  573.)  The  contract  of  employment 
merely  determines  the  relationship  of  master  and  servant 
upon  which  the  law  of  the  state  where  the  injury  is  received 
becomes  operative.  (A.  O.  S.  R.  R.  Co.  v.  Carroll,  98 
Ala.  126;  Deeny  v.  Wright  &  Cobb  Lighterage  Co.,  36 
N.  J.  L.  J.  121.)  The  Workmen's  Compensation  Act  of 
New  York  not  only  contains  no  language  evidencing  an 
intent  on  the  part  of  the  legislature  to  give  it  an  extra- 
territorial operation,  so  that,  under  the  controlling 
authorities  in  this  state,  it  is  conclusively  presumed  that 
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the  act  has  no  such  operation,  but  in  fact  the  act  contains 
express  language  precluding  giving  it  such  effect.  ( Whit- 
ford  v.  Panama  R.  R.  Co.,  23  N.  Y.  465;  Goodwin  v. 
Young j  34  Hun,  252.)  The  fact  that  the  premium  for 
insurance  is  based  upon  the  payroll  of  the  employer,  the 
number  of  employees  and  the  hazards  of  the  different 
classes  comprising  each  group  enumerated  in  the  statute 
is  not  a  sufficient  basis  to  support  a  presumption  that  the 
legislature  intended  the  act  to  apply  to  all  injured 
employees  of  New  York  employers  wheresoever  such 
injury  occurred.  (Gould  v.  S.  &A.  Mut.  L.  Ins.  Co.,  215 
Mass.  480;  Winfieldv.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  153 
N.  Y.  Supp.  499;  Am.  Radiator  Co.  v.  Rogge,  93  Atl. 
Eep.  1083.) 

Egburt  E.  Woodbury,  Attorney-General  (E.  C.  Aiken 
of  counsel),  for  respondent.  The  law  of  the  place  of  con- 
tract rather  than  the  law  of  torts  should  apply  to  work- 
men's compensation  cases.  The  relation  between  the 
master  and  the  servant  is  one  of  contract  and  the  liability 
is  one  imposed  by  law  on  their  contractual  relation. 
(Steamship  Co.  v.  Joliff,  2  Wall.  450;  Strauss  v.  Union 
Central  Life  Ins.  Co.,  170  N.  Y.  349;  Taylor  v.  N.  Y. 
Life  Ins.  Co.,  209  N.  Y.  29;  Newark  Paving  Co.  v. 
Klotz,  91  Atl.  Rep.  91;  Perlsburg  v.  Mutter,  35  N.  J.  L.  J. 
202;  Davidheiser  v.  Hay  F.  &  I.  Works,  37  N.  J.  L.  J. 
119;  Deeny  v.  Wright  &  Cobb  Lighterage  Co.,  36  N.  J. 
L.  J.  121;  American  Radiator  Co.  v.  Rogge,  86  N.  J.  L. 
436;  Roundsville  v.  Central  Ry.  Co.,  94  Atl.  Rep. 
392;  Voshall  v.  K.  I.  L.  &  T.  Co.,  7  N.  C.  C.  A.  1221.) 
Under  the  wording  of  the  Workmen's  Compensation 
Law  an  employee  is  entitled  to  compensation  when 
injured  whether  at  work  at  the  plant  or  in  the  course  of 
employment  away  from  the  plant  of  his  employer. 
(Wooden  v.  W.  N.  Y.  &  P.  R.  R.  Co.,  126  N.  Y.  10; 
Zirkus  v.  Florida  East  Coast  Railway  Co.,  153  App. 
Div.  345;  Leonard  v.   Columbia  Steam  Nav.   Co.,  84 
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N.  Y.  48;  Higgins  v.  Central  New  England  R.  R.  Co., 
515  Mass.  156;  Dennick  v.  Railroad  Co.,  103  U.  S.  11; 
Mulhall  v.  Fallon,  176  Mass.  266.) 

Chase,  J.  Burger  &  Gohlke,  a  corporation,  is  engaged 
in  sheet  metal  work  at  Brooklyn,  in  this  state,  and  for 
more  than  two  years  employed  William  Post,  a  resident 
of  Brooklyn,  as  a  sheet  metal  worker.  The  contract  of 
employment  was  made  in  the  state  of  New  York. 

On  September  1st,  1914,  he  was  sent  by  his  employer 
to  perform  certain  sheet  metal  work  on  a  grain  elevator 
in  Jersey  City,  state  of  New  Jersey,  and  while  engaged 
in  his  work  on  that  day  a  sheet  of  metal  slipped  from  his 
hands  and  he  received  an  injury  to  his  wrist,  compensa- 
tion for  which  has  been  awarded. 

Burger  &  Gohlke  secured  compensation  for  injuries  to 
its  employees  as  provided  by  section  50  of  the  Workmen's 
Compensation  Law,  by  insuring  with  the  Employers' Lia- 
bility Assurance  Corporation,  Limited. 

An  appeal  to  the  Appellate  Division  was  taken  by  the 
employer  and  the  insurance  carrier  from  the  award  made 
by  the  stata  workmen's  compensation  commission  and  the 
award  was  confirmed  by  that  court.  The  only  question 
involved  on  this  appeal  is  whether  the  claimant,  having 
received  his  injuries  in  the  state  of  New  Jersey  and  out- 
side the  boundaries  of  the  state  of  New  York,  is  entitled 
to  compensation  under  the  Workmen's  Compensation 
Law. 

If  the  claimant  is  only  entitled  to  recover  compensation 
for  his  injuries  as  for  a  tort,  the  general  rule  that  an  act 
of  the  legislature,  unless  otherwise  shown,  is  not  intended 
to  apply  outside  of  the  boundaries  of  the  state  is  applica- 
ble, and  the  award  to  him  by  the  commission  was  errone- 
ous. (Whitfordv.  Panama  R.  R.  Co.,  23  N.  Y.  465; 
Goodwin  v.  Young,  34  Hun,  252;  McDonald  v.  MaUory* 
77  N.  Y.  546;  Story's  Conflict  of  Laws,  §§  18-20;  John- 
son v.  Phoenix  Bridge  Co.,  197  N.  Y.  316;  Liverpool  & 
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Great  Western  Steam  Co.  v.  Phenix  Ins.  Co.,  129  U.  S. 
397,  448;  Gould's  Case,  215  Mass.  480.) 

If  it  was  the  intention  of  the  legislature  to  require  that 
in  every  contract  of  employment  in  the  cases  provided  by 
the  act,  there  should  be  included  and  read  into  the  con- 
tract the  provisions  of  the  act  and  that  such  provisions 
should  be  applicable  in  every  case  of  injury  wherever  the 
employee  is  engaged  in  the  employment,  then  the  parties 
are  bound  thereby  without  reference  to  the  place  where 
the  injury  occurs.  {Pacific  Mail  S.  S.  Co.  v.  Joliffe,  2 
Wall.  450/  Dike  v.  Erie  R.  Co.,  45  N.  T.  113;  Strauss 
v.  Union  Central  Life  Ins.  Co.,  170  N.  Y.  349;  Taylor  v. 
N.  Y.  Life  Ins.  Co.,  209  N.  Y.  29;  Pache  v.  Oppenheim,  93 
App.  Div.  221, 225;  People  ex  rel.  Dusenbury  v.  Speir,  77 
N.  Y.  144;  Liverpool  &  Great  West.  Steam  Co.  v.  Phentx 
Ins.  Co.,  supra;  Kennerson  v.  Thames  Towboat  Co.,  94 
Atl.  Eep.  [Conn.]  372;  American  Radiator  Co.  v.  Rogge, 
92  Atl.  Eep.  [N.  J.]  85;  S.  C,  93  Atl.  Eep.  1083;  Deeny 
v.  Wright  &  Cobb  Lighterage  Co.,  36  N.  J.  Law  J.  121; 
Rounsaville  v.  Central  R.  R.  Co.,  94  Atl.  Eep.  [N.  J.] 
392;  Davidheiserv.  Hay  Foundry  &  Iron  Works,  37  N.  J. 
Law  J.  119;  Perlsburg  v.  Muller,  35  N.  J.  Law  J.  202; 
Matter  of  Schmidt,  Bulletin  of  the  Industrial  Comm. 
of  Ohio,  vol.  1,  No.  7,  p.  21;  Schweitzer  v.  Hamburg 
Am.  Line,  149  App.  Div.  900;  S.  C,  78  Misc.  Eep.  448; 
AJbanese  v.  Stewart,  78  Misc.  Eep.  581;  Wasilewski  v. 
Warner  Sugar  Refining  Co.,  87  Misc.  Eep.  156.  See 
opinions  written  in  this  case  2  N.  Y.  State  Dep.  Eep.  461; 
168  App.  Div.  403.) 

It  is  well  settled  that  the  legislature  has  the  power,  in 
a  case  like  that  now  under  consideration,  to  compel  a  con- 
tract between  employer  and  employee  that  is  extraterri- 
torial in  effect. 

In  determining  the  intention  of  the  legislature  in  enact- 
ing the  Workmen's  Compensation  Law  of  this  state  there 
are  two  important  provisions  of  the  act  that  must  con- 
stantly be  borne  in  mind  as  they  affect  and  characterize 
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all  the  other  provisions  of  the  act.  1.  In  the  absence  of 
substantial  evidence  to  the  contrary  it  must  be  presumed 
that  the  claim  comes  within  the  provisions  of  the  act. 
(Workmen's  Compensation  Law  [Cons.  Laws,  ch.  67], 
§  21.)  2.  The  liability  of  the  employer  for  compensation 
includes  every  accidental  personal  injury  sustained  by  the 
employee  "  arising  out  of  and  in  the  course  of  his  employ- 
ment, without  regard  to  fault  as  a  cause  of  such  injury." 
(Section  10.) 

The  act  does  not  purport  to  provide  compensation  for 
a  wrong.  The  compensation  is  given  without  reserva- 
tion and  wholly  regardless  of  any  question  of  wrong- 
doing of  any  kind.  The  act  provides  for  compensation  to 
employees  which  shall  be  payable  generally  for  injuries 
sustained  or  death  incurred  in  certain  specified  hazard- 
ous employments.  (§  2.)  An  employee  as  defined  by  the 
statute  "means  a  person  who  is  engaged  in  a  hazard- 
ous employment  in  the  service  of  an  employer  carrying 
on  or  conducting  the  same  upon  the  premises  or  at  the 
plant,  or  in  the  course  of  his  employment  away  from  the 
plant  of  his  employer;    *    *    *."    (Section  3,  subd.  4.) 

Every  employer  subject  to  the  provisions  of  the  act 
shall  pay  or  provide  as  required  by  the  act  for  the  "  Dis- 
ability or  death  of  his  employee  resulting  from  an  acci- 
dental personal  injury  sustained  by  the  employee  arising 
out  of  and  in  the  course  of  his  employment  *  *  *." 
(§  10.)  The  language  of  the  section  from  which  the 
quotation  is  made  is  general  and  compulsory.  It  is 
further  provided:  "The  liability  prescribed  by  the  last 
preceding  section  [§  10]  shall  be  exclusive,  except  that  if 
an  employer  fail  to  secure  the  payment  of  compensation 
for  his  injured  employees  and  their  dependents  as  pro- 
vided in  section  fifty  of  this  chapter,  an  injured  employee, 
or  his  legal  representative  in  case  death  results  from  the 
injury,  may,  at  his  option,  elect  to  claim  compensation 
under  this  chapter,  or  to  maintain  an  action  in  the  courts 
for  damages  on  account  of  such  injury.    *    *    *  "   (§  11.) 
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In  case  such  an  action  is  maintained  in  the  courts  for 
damages  it  is  not  necessary  to  plead  or  prove  freedom 
from  contributory  negligence  nor  may  the  defendant 
{dead  as  a  defense  that  the  injury  was  caused  by  the 
negligence  of  a  fellow-servant  nor  that  the  employee 
assumed  the  risk  of  his  employment  or  that  the  injury 
was  due  to  the  contributory  negligence  of  the  employee. 

It  is  provided  that  "  the  employer  shall  promptly  pro- 
vide for  an  injured  employee  such  medical,  surgical  or 
other  attendance  or  treatment,  nurse  and  hospital  service, . 
medicines,  crutches  and  apparatus  as  may  be  required  or 
be  requested  by  the  employee,  during  sixty  days  after 
the  injury. "  (§  13.)  An  injured  employee  is  required  if 
requested  by  the  commission  to  submit  himself  to  medical 
examination  at  a  time  and  from  time  to  time  at  a  place 
reasonably  convenient  for  the  employee.  (§  19.)  If  a 
workman  entitled  to  compensation  under  the  act  is  injured 
or  killed  by  the  negligence  or  wrong  of  another  not  in  the 
same  employ  an  option  is  given  to  take  compensation 
under  this  act  or  pursue  the  remedy  against  such  other. 
If  compensation  is  taken  under  this  act  the  cause  of 
action  against  such  other  must  be  assigned  to  the  state 
for  the  purposes  prescribed.     (§  29.) 

An  agreement  for  contribution  by  the  employee  toward 
the  premiums  paid  or  to  be  paid  by  the  employer  is 
void.  (§  31.)  No  agreement  by  an  employee  to  waive 
his  right  to  compensation  is  valid.  (§  32.)  Claims  for 
compensation  shall  not  be  assigned,  released  or  commuted 
and  are  exempt  from  all  claims  of  creditors.     (§  33.) 

Aji  employer  is  required  to  secure  compensation  to  his 
employees  in  the  way  prescribed  by  the  statute.  (§  50.) 
If  he  fail  to  comply  with  said  section  fifty  he  shall  be  lia- 
ble to  a  penalty  during  which  such  failure  continues,  of  an 
amount  equal  to  the  pro  rata  premium  which  would  have 
been  payable  for  insurance  in  the  state  fund  for  such 
period  of  non-compliance  to  be  recovered  in  an  action 
brought  by  the  commission.     (§  50.) 


552   Matter  op  Post  v.  Burger  &  Gohlke. 

[216  N.  Y.]  Opinion,  per  Chase,  J.  [Jan., 

It  is  also  provided  that  failure  to  secure  the  payment 
of  compensation  shall  have  the  effect  of  enabling  the 
injured  employee  or  his  dependents  to  maintain  an  action 
for  damages  in  the  courts.     (§  52.) 

An  employer  securing  payment  of  compensation  by 
contributing  premiums  to  the  said,  f  und  is  thereby  relieved 
from  all  liability  for  personal  injuries  or  death  sustained 
by  his  employees  and  a  similar  relief  from  liability  is 
obtained  by  the  employer  by  payment  of  the  compensation 
by  himself  or  an  insurance  carrier.     (§  53.) 

The  commission  may  cause  the  deposition  of  witnesses 
residing  within  or  without  the  state  to  be  taken  in  the 
manner  prescribed  by  law  for  like  depositions  for  civil 
actions  in  the  Supreme  Court.  (§  72.)  The  act  provides 
that  the  employments  shall  be  divided  into  groups  and 
that  "The  commission  shall  determine  the  hazards  of 
the  different  classes  composing  each  group  and  fix  the 
rates  of  premiums  therefor  based  upon  the  total  pay  roll 
the  number  of  employees  and  each  of  such  classes  of 
employment  at  the  lowest  possible  rate  consistent  with 
the  maintenance  of  a  solvent  state  insurance  fund  and 
the  creation  of  a  reasonable  surplus  and  reserve;  and  for 
such  purpose  may  adopt  a  system  of  schedule  rating  in 
such  a  manner  as  to  take  account  of  the  peculiar  hazard 
of  each  individual  risk."    (§  95.) 

Every  employer  who  is  insured  in  the  state  insurance 
fund  shall  keep  a  true  and  accurate  record  of  the  number 
of  his  employees  and  the  wages  paid  by  him  and  shall 
furnish  to  the  commission  upon  demand,  a  sworn  state- 
ment of  the  same.  Such  record  shall  be  open  to  inspection 
at  any  time  and  as  often  as  the  commission  shall  require 
to  verify  the  number  of  employees  and  the  amount  of 
the  payroll.  (§  101.)  Every  employer  shall  keep  a 
record  of  all  injuries  fatal  or  otherwise  received  by  his 
employees  in  the  course  of  their  employment.    (§  111.) 

The  only  sections  of  the  act  that  are  claimed  by  the 
appellants  as  showing  that  it  was  not  the  intention  of  the 
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legislature  to  give  the  act  extraterritorial  effect  are  sec- 
tion 2,  subdivision  8,  section  104  and  section  114. 

Section  2,  subdivision  8,  was  doubtless  drawn  to  avoid 
a  conflict  with  the  Federal  Employers'  Liability  Act. 
The  language  of  that  subdivision  should  not  be  given  an 
effect  and  meaning  contrary  to  the  general  policy  of  the 
act  as  shown  by  reading  it  as  a  whole.  Section  104  is  the 
same  in  terms  as  it  would  have  been  had  there  been  an 
express  provision  making  a  contract  concededly  applicable 
to  employees  in  all  parts  of  the  world.  Section  114  is  one 
of  limitation,  intended  to  obviate  a  construction  of  the 
act  violative  of  the  Constitution  of  the  United  States. 
{Matter  of  Jensen  v.  Southern  Pac.  Co.,  215  N.  Y.  514, 
521.) 

When  the  compensation  act  was  passed  the  common- 
law  rules  relating  to  master  and  servant  had  become 
unsatisfactory,  arising  from  the  great  increase  in  the 
number  of  persons  employed  in  manufacturing  and  trans- 
portation and  the  changes  in  industrial  conditions,  and  in 
the  relation  between  employers  and  employees  generally. 
It  was  claimed  by  many  that  the  common-law  rules  had 
become  obsolete,  and  that  they  were  inequitable  and 
unfair  to  the  workingman.  The  difficulty  under  modern 
conditions  of  applying  such  common-law  rules  so  as  to 
work  entire  justice  between  employer  and  employee  made 
a  pronounced  demand  for  some  uniform  system  of  com- 
pensation for  injuries.  The  act  was  passed  pursuant  to 
a  widespread  belief  in  its  value  as  a  means  of  protecting 
workingmen  and  their  dependents  from  want  in  case  of 
injury  when  engaged  in  certain  specified  hazardous 
employments.  It  was  the  intention  of  the  legislature  to 
secure  such  injured  workmen  and  their  dependents  from 
becoming  objects  of  charity,  and  to  make  reasonable 
compensation  for  injuries  sustained  or  death  incurred  by 
reason  of  such  employment  a  part  of  the  expense  of  the 
lines  of  business  included  within  the  definition  of  hazard- 
ous employments  as  stated  in  the  act.    It  was  also  the 
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intention  of  the  legislature  to  make  such  compensation 
not  only  a  part  of  the  expense  of  the  business  and  a  part 
of  the  cost  of  the  things  manufactured  and  of  transporta- 
tion as  defined  by  the  act,  but  ultimately  to  require  such 
compensation  to  be  paid  by  the  consumer  of  the  manu- 
factured goods  and  by  those  securing  transportation. 
(Matter  of  Petrie,  215  N.  Y.  335;  Matter  of  Jensen  v. 
Southern  Pacific  Co.,  supra.)  The  danger  of  injured 
workinginen  and  their  dependents  becoming  objects  of 
charity  is  just  as  great  when  an  accident  occurs  outside 
the  boundaries  of  the  state  as  it  is  when  it  occurs  within 
the  state.  .  The  interests  of  the  state  in  its  citizens  is 
just  as  great  in  one  case  as  in  the  other.  The  provisioiis 
in  the  act  making  the  insurance  of  employers  a  part  of  the 
scheme  and  purpose  of  the  act  are  to  make  certain  that 
the  compensation  provided  by  the  act  will  be  paid.  The 
failure  to  provide  such  insurance  takes  away  in  part  the 
benefits  that  the  employer  receives  pursuant  to  the  act. 
The  employer  in  this  case  assented  to  the  contract  of 
employment  under  the  act  to  the  extent  of  providing 
insurance  with  the  insurance  carrier.  The  act,  in  view 
of  its  humane  purpose,  should  be  construed  to  intend  that 
in  every  case  of  employment  there  is  a  constructive  con- 
tract between  the  employer  and  employee,  general  in  its 
terms  and  unlimited  as  to  territory,  that  the  employer 
shall  pay  as  provided  by  the  act  for  a  disability  or  the 
death  of  the  employee  as  therein  stated.  The  duty 
under  the  statute  defines  the  terms  of  the  contract.  (6 
Euling  Case  Law,  588;  Board  of  Highway  Comrs.  v. 
City  of  Bloomington,  253  HI.  164.) 

Our  conclusion  as  to  the  intention  of  the  legislature  is 
reached  from  the  act  as  a  whole.  The  intention  is  also 
specifically  shown  by  the  fact  as  already  stated  that  an 
employee  as  defined  by  this  act,  includes  a  person  engaged 
in  the  course  of  his  employment  away  from  the  plant  of 
the  employer.  The  language  of  the  statute  if  construed 
literally,   and  we  see  no  reason  why  it  should  not  be, 
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expressly  includes  the  employee  in  this  case,  as  he  was 
engaged  in  his  employment  in  New  Jersey,  away  from 
the  plant  of  his  employer,  and  under  the  employer's 
express  direction. 

It  is  also  specifically  shown  by  the  fact  that  the  cost  of 
insurance  is  determined  by  ascertaining  the  number  of 
all  the  employees  of  the  employer  and  the  wages  paid  to 
them.  There  is  no  provision  in  the  act  for  ascertaining 
the  number  of  employees  of  an  employer  engaged  in 
employment  within  the  state  of  New  York  nor  is  there 
any  deduction  from  the  amount  to  be  paid  for  state  or 
other  insurance  by  reason  of  the  fact,  if  true,  that  a  por- 
tion of  the  employees  of  an  employer  are  or  may  be 
engaged  outside  of  the  boundaries  of  the  state.  The  pro- 
vision in  regard  to  insurance  and  the  manner  of  ascer- 
taining the  premium  for  the  same  and  the  fact  that  no 
provision  is  made  for  basing,  the  insurance  premium  on 
employment  within  the  state  or  in  any  way  limiting  the 
liability  of  the  insurance  carrier  to  injuries  received  in 
the  state,  shows  that  the  act  was  passed  without  intend- 
ing to  limit  the  same  to  a  contract  for  employment 
within  the  state.  The  purpose  of  the  legislature  would 
seem  to  require  that  the  act  be  read  into  every  contract 
of  employment  and  provide  compensation  for  every  injury 
incurred  while  engaged  in  such  employment  without 
limitation.  The  act  requires  insurance  in  general  terms 
and  is  in  terms  applicable  to  injuries  without  limitation. 
The  provisions  in  regard  to  the  premiums  are  particularly 
important  in  view  of  the  fact  that  the  state  becomes  a 
party  to  the  contract  and  requires  that  the  premiums  be 
paid  to  it,  fixed  upon  the  total  payroll  and  number 
of  employees. 

The  provisions  of  the  Massachusetts  Compensation  Act 
mentioned  in  the  Oould  Case  (supra),  as  showing  an 
intention  by  the  legislature  of  that  state  to  confine  its 
effect  to  accidents  happening  within  that  state,  are  not  to 
be  found  in  the  act  in  this  state.     The  reference  to  deci- 
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sions  under  statutes  permitting  an  action  to  recover  dam- 
ages for  a  wrongful  act,  neglect  or  default  by  which  a 
decedent's  death  was  caused  is  inapplicable  except  in 
other  actions  for  a  wrong,  neglect  or  default.  It  has  been 
urged  that  if  the  relation  between  the  employer  and 
employee  under  the  act  is  deemed  contractual,  it  should 
even  then  be  held  that  the  intention  was  to  contract  with 
reference  to  accidents  within  the  state.  As  against  this 
contention  stands  the  general  and  comprehensive  purpose 
of  the  act  as  stated.  The  decisions  are  quite  uniformly 
against  such  claim  of  the  appellants.  The  decisions  in 
Connecticut  and  New  Jersey  to  which  we  will  call  special 
attention  are  applicable  to  our  statute.  It  may  be  said 
that  there  is  an  optional  feature  included  in  the  statutes 
in  those  states.  That  fact  goes  only  to  the  determination 
of  the  question  whether  the  act  shall  be  deemed  a  part  of 
the  contract  between  the  employer  and  employee  and  it 
does  not  affect  the  question  whether  if  the  relation  of  the 
employer  and  employee  is  construed  as  contractual  it 
applies  generally  and  without  the  bounds  of  the  state.  If 
the  relation  between  the  employer  and  employee  is  con- 
tractual the  contract  should  be  construed  as  binding  upon 
both  parties  thereto  without  limitation  as  to  territory  the 
same  as  all  ordinary  contracts,  based  upon  mutual  agree- 
ment independent  of  statutory  duty.  (See  Bradbury 
Workman's  Compensation  [2d  ed.],  50.) 

In  Kennerson  v.  Tfiames  Towboat  Co.  (94  AH  Bep. 
[Conn.]  372)  the  court  was  considering  the  claims  of  per- 
sonal representatives  of  deceased  workmen.  The  work- 
men were  at  the  time  of  their  contracts  of  employment 
residents  of  Connecticut  and  they  were  employed  in  that 
state,  but  each  lost  his  life  by  accident  occurring  while 
engaged  in  his  employment  outside  the  boundaries  of  the 
state.  The  court  say:  "The  relation  arising  between 
these  employers  and  employees  was  that  of  contract. 
Recovery  was  not  dependent  upon  the  fault  of  the 
employer  but  upon  the    terms   of  the  contract  made. 
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*  *  *  If  this  proceeding  were  one  to  secure  a  recovery 
for  a  tort  the  place  of  the  injury  would  determine  the 
right  of  recovery  *  *  *.  It  is  not  claimed,  nor  do  we 
see  how  it  could  be  with  success,  that  a  state  may  not 
provide  that  contracts  of  employment  entered  into  with- 
out its  bounds  may  include  compensation  for  injury  aris- 
ing out  of  and  in  the  course  of  the  employment  in  another 
jurisdiction  *  *  *.  Its  intent  was  to  afford  protection 
to  all  Connecticut  employers  and  employees  who  might 
voluntarily  choose  to  make  its  provision  for  compensa- 
tion for  injury  a  part  of  its  contracts  of  employment 

*  *  *.  If  our  act  intends  its  contracts  of  employment 
to  include  compensation  for  injuries  occurring  only  within 
our  jurisdiction  it  manifestly  defeats  its  own  ends.  In 
that  case  the  employer  may  not  charge  to  the  industry 
the  compensation  for  injuries  occurring  without  the  state, 
and  the  employee  or  his  dependents  may  not  collect  the 
same.  Neither  employer  nor  employee  can  know  what 
portion  of  this  period  of  employment  will  be  subject  to 
the  provisions  of  the  act,  and  no  provision  for  insurance 
of  this  liability  will  be  practically  possible,  since  it  may 
not  ordinarily  be  known  what  part  of  the  service  will  be 
in  and  what  part  out  of  the  state,  or  in  what  jurisdiction 
the  service  will  be  performed.     *    *    *  " 

The  court,  referring  to  the  Gould  case,  say:  "  It  may 
be  well,  however,  to  point  out  that  the  court  does  not 
state  that  its  act  is  contractual  in  character  *  *  *. 
We  have  adopted  a  broader  rule.  We  read  our  act  in  the 
light  of  the  purpose,  subject  matter  and  history  of  the 
act  to  determine  whether  it  expressly  or  by  reasonable 
inference  intended  to  include  in  its  contract  injuries 
without  our  jurisdiction."  The  recovery  of  the  claimants 
was  sustained. 

In  Deeny  v.  Wright  &  Cobb  Lighterage  Company  (36 
N.  J.  Law  J.  121)  the  petitioner,  a  resident  of  Newark, 
New  Jersey,  was  employed  in  Newark  by  a  New  Jersey 
corporation.    His  duties  related  to  loading  and  unload- 
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ing  freight  carried  by  boats  running  to  and  from  said 
city.  He  was  injured  while  engaged  in  his  duties  in  the 
city  of  New  York.  The  court  held  that  the  Workmen's 
Compensation  Act  of  New  Jersey  applied  to  the  case  of 
the  petitioner.  In  the  opinion  it  is  said:  "The  objects 
of  our  act  are  to  protect  the  citizens  and  inhabitants  of 
New  Jersey.  It  is  based  upon  the  proposition  that  the 
inherent  risks  of  an  employment  should,  in  justice,  be 
placed  upon  the  shoulders  of  the  employer,  who  can  pro- 
tect himself  by  an  addition  to  the  price  of  his  product, 
and  so  cause  the  burden  ultimately  to  fall  upon  the 
consumer." 

Referring  to  the  act  it  is  said:  "  It  appears  that  there 
is  an  implied  contract  to  compensate  for  injuries  arising 
out  of  and  in  the  course  of  the  employment  and  under  it 
all  other  methods  and  rights  to  any  other  form  of  com- 
pensation are  relinquished.  The  statute  can  have  no 
extraterritorial  effect,  but  it  can  require  a  contract  to 
be  made  by  two  parties  to  a  hiring  that  the  contract 
shall  have  an  extraterritorial  effect.  The  contract  is 
binding  upon  the  employee  himself  and  upon  the 
employer,  and  it  is  conclusively  presumed  that  the  par- 
ties have  accepted"  its  provisions  and  have  agreed  to  be 
bound  thereby. 

In  Rounsaville  v.  Central  Railroad  Co.  (94  AtL  Eep. 
392)  a  person  was  employed  in  New  Jersey  as  a  brakemao. 
He  was  injured  in  Pennsylvania.  There  is  no  question 
but  that  he  was  engaged  in  interstate  commerce.  Held, 
that  the  claim  of  the  employee  should  be  sustained  and 
that  the  Federal  Employers'  Liability  Act  is  applicable 
only  to  liability  in  tort  for  negligence  while  the  Work- 
men's Compensation  Act  in  New  Jersey  "  is  contractual, 
and,  while  the  contract  liability  is  implied  from  silence, 
either  party  is  at  liberty  to  adopt  or  reject  the  statutory 
contract  *  *  *.  The  liability  of  the  employer  depends 
not  on  any  fault  of  his  own  or  his  servants,  but  on 
whether,  by  act  or  by  silence,  he  has  adopted  the  statutory 
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terms.  The  amount  of  his  pecuniary  liability  is  fixed  by 
statute  and  not  by  the  verdict  of  a  jury." 

Referring  to  the  question  of  the  extraterritorial  effect 
of  the  act,  the  court  say:  "  We  are  now  dealing  with  the 
simpler  question,  whether  a  New  Jersey  court  will  enforce 
a  New  Jersey  contract,  according  to  the  terms  of  a  New 
Jersey  statute.  The  question  hardly  calls  for  an  answer. 
The  place  where  the  accident  occurs  is  of  no  more  rele- 
vance than  is  the  place  of  accident  to  the  assured,  in  an 
action  on  a  contract  of  accident  insurance,  or  the  place  of 
death  of  the  assured,  in  an  action  on  a  contract  of  life 
insurance.  " 

The  courts  of  this  state  have  recognized  the  compensa- 
tion laws  of  other  states  and  countries  and  give  effect  to 
such  laws  unless  they  are  contrary  to  the  laws  or  policy 
of  this  state.  (Schweitzer  v.  Hamburgh  Am.  Line,  149 
App.  Div.  900;  &  C.,  78  Misc.  Rep.  448;  Albanese  v. 
Stewart y  78  Misc.  Rep.  581;  Wasilewski  v.  Warner  Sugar 
Refining  Co.,  87  Misc.  Rep.  156.  See  Wooden  v.  West- 
ern N.  Y.  &  P.  B.  B.  Co.,  126  N.  Y.  10;  Denniek  v. 
Railroad  Co.,  103  U.  S.  11.) 

We  appreciate  that  any  determination  that  may  be 
made  of  the  question  under  consideration  will  result  in 
some  practical  difficulties  in  administering  the  statute, 
but  the  difficulties  that  will  be  met  with  in  administering 
the  statute  construed  as  requiring  a  contract  binding 
upon  both  parties  without  limitation  will  be  less  burden- 
some than  the  difficulties  that  would  be  experienced  with 
a  contrary  construction  of  the  statute.  The  practical 
difficulties  that  may  be  met  in  administering  the  statute 
as  herein  construed  can  be  substantially  overcome  by 
adopting  rules  for  the  commission  or  perhaps  by  further 
legislation. 

The  order  should  be  affirmed,  with  costs. 

Willard  Bartlett,  Ch.  J.,  Hiscock,  Collin,  Cab- 
dozo,  Seabury  and  Pound,  JJ.,  concur. 

Order  affirmed. 
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L.  Black  Company,  Respondent,  v.  London  Guarantee 
and  Accident  Company,  Limited,  Appellant. 

Insurance  (credit)  —  application  for  credit  insurance— when 
erroneous  statement  as  to  losses  in  business  constitutes  breach  of 
warranty  in  statements  in  application. 

Plaintiff  took  out  credit  insurance  in  the  defendant  company.  In 
stating  what  purported  to  be  its  losses  for  the  year,  it  omitted  to 
state  the  insolvency  of  a  debtor  from  whom  a  considerable  sum  was 
due,  plaintiff  and  other  creditors  having  taken  a  deed  of  trust 
of  all  the  debtor's  property.  It  appears  that  such  property  is 
wholly  insufficient  to  pay  the  debts  due  plaintiff  and  the  other 
creditors,  by  all  of  whom  the  debtor  was  discharged  from  further 
liability,  so  that  it  was  evident  at  the  time  the  application  for  the 
policy  was  made  that  plaintiff  would  sustain  a  loss  on  this  account, 
although  the  amount  may  not  have  been  apparent.  Held,  that 
the  statement  in  the  application  as  to  the  "  losses  "  which  the  appli- 
cant had  sustained  cannot  be  limited  to  claims  against  insolvent 
debtors  whose  estates  had  been  finally  settled,  and  that  there  was  a 
loss  within  the  ordinary  meaning  of  that  term  as  used  in  an  appli- 
cation for  credit  insurance  such  as  constituted  a  breach  of  warranty 
on  the  part  of  plaintiff. 

Black  Co.  v.  London  Guarantee  &  Accident  Co.,  159  App.  Div. 
1 186,  reversed. 

(Argued  December  2,  1915;  decided  January  11,  1916.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  November  20,  1913,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  directed  by  the 
court. 

The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

Louis  L.  Waters  for  appellant.  Under  the  undisputed 
facts  plaintiff  had,  on  June  16,  1910,  suffered  an  actual 
loss  of  $9,667.63  through  Fred  W.  Edwards,  of  Duluth, 
Minn.,  which  loss  it  did  not  include  in  its  statement  of 
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losses  in  the  application.  And  this  within  the  ordinary 
and  usual  meaning  of  the  word  "loss,"  and  within  the 
meaning  placed  upon  the  word  "  loss  "  by  the  application 
itself.  (Meadowcroft  v.  People,  163  111.  56;  State  v. 
Beach,  43  N.  E.  Kep.  949;  People  v.  M.  C.  Guarantee 
Co.,  166  N.  T.  416;  Conard  v.  Ins.  Co.,  1  Pet.  438; 
Moorehead  v.  Hollister,  6  N.  Y.  309;  American  Credit 
Indemnity  Co.  v.  Wimpfheimer,  43  N.  Y.  Supp.  909; 
Goodman  v.  Mercantile  Credit  Co.,  45  N.  Y.  408; 
Carrolton  v.  American  Credit  Indemnity  Co.,  115  Fed. 
Eep.  77;  124  Fed.  Rep.  25.) 

Hiram  R.  Wood  for  respondent.  While  a  warranty 
must  be  strictly  true,  its  scope  will  not  be  extended 
beyond  its  literal  terms.  (Dineen  v.  General  Accident 
Ins.  Co.,  126  App.  Div.  167;  Valentine  v.  Met.  Ins.  Co., 
106  App.  Div.  487;  Barrow  v.  Family  Fund  Ins.  Co., 
116  N.  Y.  537.)  If  a  question  in  the  application  is  not 
answered  at  all,  or  if  the  answer  is  not  false  in  any 
respect  but  upon  its  face  is  incomplete  only,  there  is  no 
breach  of  warranty  provided  the  insurer  accept  the  appli- 
cation without  objection,  since,  if  not  satisfied,  the 
insurer  should  demand  fuller  information.  (Richards  on 
Las.  Law,  §  113;  Dilleber  v.  Home  Life  Ins.  Co.,  69 
N.  Y.  256;  Higgins  v.  Phoenix  Mutual  Life  Ins.  Co.,  74 
N.  Y.  6;  Whited  v.  Germania  Fire  Ins.  Co.,  76  N.  Y. 
415.) 

Seabury,  J.  This  action  is  upon  a  policy  of  credit 
insurance.  The  defense  relied  upon  is  breach  of  war- 
ranty. The  plaintiff  made  written  application  for  the 
policy  on  June  16th,  1910.  In  that  application  it  made 
the  following  statement  as  to  its  losses :  ' '  Losses  $8, 959. 05 
from  July  1st,  1909,  to  date,  showing  amount  owing  as 
accounts  stand  to-day."  It  is  conceded  that  this  state- 
ment of  losses  did  not  include  the  loss  occasioned  to  the 
plaintiff  by  reason  of  the  insolvency  of  F.  W.  Edwards 
36 
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of  Duluth,  Minnesota.  The  defense  of  breach  of  war- 
ranty is  predicated  upon  the  failure  of  the  plaintiff  to 
include  in  his  statement  of  losses  the  loss  that  resulted 
upon  this  account.  The  amount  of  the  loss  which  the  plain- 
tiff suffered  upon  this  Edwards  account  was  $9,667.63. 
Five  months  and  thirteen  days  before  the  plaintiff  signed 
the  application  for  the  policy  Edwards  made  a  deed  of  trust 
to  the  plaintiff  covering  all  of  his  property.  This  trust 
deed  shows  Edwards  to  have  been  indebted  to  the  plain- 
tiff and  some  twenty-four  other  creditors  in  an  amount 
in  excess  of  $16,000.  The  largest  part  of  this  amount 
was  due  to  the  plaintiff.  The  trust  deed  gave  to  the 
plaintiff  the  right  to  continue  the  business  of  Edwards, 
to  sell  his  property  and  to  apply  the  proceeds  thereof  to 
the  payment  of  his  indebtedness  to  the  plaintiff  and  to  the 
other  creditors.  The  plaintiff  and  the  other  creditors  of 
Edwards  accepted  the  property  in  payment  of  their  claims 
and  agreed  to  discharge  Edwards  from  liability.  These 
circumstances  disclosed  to  the  plaintiff  the  fact  that  a 
large  sum  of  money  was  due  to  it  from  a  debtor  who  was 
insolvent  and  had  turned  over  his  prpperty  to  it.  The 
property  transferred  was  wholly  insufficient  to  pay  the 
debt  due  the  plaintiff  and  the  debts  due  to  the  other 
creditors  of  Edwards.  At  the  time  the  plaintiff  signed 
the  application  for  the  policy  it  must  have  been  evident 
to  it  that  it  would  sustain  a  loss  upon  the  Edwards  account 
although  at  that  time  the  extent  of  the  loss  may  not 
have  been  apparent.  The  large  indebtedness  of  Edwards 
to  the  plaintiff  was  due,  and  the  plaintiff  had  released 
Edwards  from  liability.  Its  only  opportunity  for  pay- 
ment was  that  it  should  realize  from  the  administration 
of  the  insolvent  estate  a  sum  sufficient  to  pay  all  the 
creditors  of  Edwards.  The  question  is  presented  whether 
the  Edwards  account  was  a  loss  within  the  meaning  of 
the  word  i '  losses  "  as  used  in  the  application  for  the  policy. 
The  application  and  the  terms  used  in  it  are  "not  to  be 
interpreted  technically,  but  the  language  must  be  held  to 
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mean  what  the  words  import  to  the  commercial  world." 
(People  v.  Mercantile  Credit  Guarantee  Co.,  166  N.T.  416, 
420.)   The  word  "losses  "as  understood  in  its  ordinary 
sense  when  used  in  an  application  for  credit  insurance, 
includes,  we  think,  such  an  account  as  that  of  Edwards. 
The  word  "  loss"  as  used  in  this  connection  contemplates 
the  loss  which  at  the  time  the  application  is  signed  the 
applicant  has  sustained  without  regard  to  any  possibility 
that  may  exist  that  the  applicant  will  be  able  to  recover 
his  loss  from  the  administration  of  the  estate  of  an  insol- 
vent debtor.     The  word  "  losses  "  in  the  application  does 
not  refer  to  "  probable  loss"  or  "  loss  beyond  recovery." 
It  includes  such  accounts  as  in  the  ordinary  and  usual 
course  of  business  a  business  man  would  regard  as  rep- 
resenting a  loss.    In  the  usual  and  ordinary  course  of 
business  Edwards  could  not  pay  his  debts  and  the  assign- 
ment of  his  property  would  as  against  him  be  considered 
as  conclusive  evidence  of  his  insolvency.     (Morewood  v. 
Hollister,  6  N.  T.  309,  322.)    It  indicated  to  his  creditors 
his  insolvency  and  that  loss  would  result  to  them  upon 
the  accounts  due  from  him  to  them.     (People  v.  Jfer- 
cantile    Credit    Ghmrantee    Co.,    supra,    page     423.) 
The    respondent    contends    that    the    word    "losses" 
refers  only  to  the  losses  which  at  the  time  the  applica- 
tion is  signed  appear  upon  the  books  of  the  applicant. 
Whether  or  not  there  was  a  loss  greater  than  that 
-which  the  applicant  stated  is  a  question  of  fact  and  does 
not  depend  upon  whether  the  entries  in  the  applicant's 
books  are  in  accord  with  the  facts.     The  successful  con- 
duct of  the  business   of   credit   insurance    necessarily 
depends  upon  the    insurer    receiving  correct   informa- 
tion  from  the  insured  as  to  his  losses.     There  are  we 
think  few  business  men  who  would  not  regard  an  account 
of  an  insolvent  debtor  as  representing  to  some  extent  a 
loss,  even  though  that  debtor  had  made  an  assignment 
of  his  property  for  the  benefit  of  his  creditors.     The  state- 
ment in  the  application  as  to  the  "  losses "  which  the 
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applicant  had  sustained  cannot  be  limited  to  claims 
against  insolvent  debtors  whose  estates  had  been  finally 
settled.  The  assignment  by  Edwards  and  the  agreement 
of  his  creditors  including  the  plaintiff  to  release  him  from 
liability  and  to  look  to  his  property  for  the  pro  rata  pay- 
ment of  their  debts  was  a  "loss"  within  the  ordinary 
meaning  of  that  term  as  used  in  an  application  for  credit 
insurance.  It  is  claimed  on  behalf  of  the  respondent 
that  the  striking  out  of  the  printed  application  before 
signature  of  a  clause  which  was  designed  to  permit  the 
applicant  to  state  anything  that  he  knew  detrimental  to 
the  credit  or  standing  of  any  customer,  brings  this  case 
within  the  rule  that  a  breach  of  warranty  cannot  be 
predicated  upon  the  mere  failure  to  answer  a  question. 
The  fallacy  in  this  argument  lies  in  the  fact  that  no 
attempt  is  made  to  base  the  claim  of  breach  of  warranty 
upon  the  failure  of  the  respondent  to  answer  a  question 
but  rests  entirely  upon  the  fact  that  the  applicant's 
answer  to  the  question  in  relation  to  its  losses  was  not 
true.  While  the  failure  to  answer  a  question  will  not  of 
itself  justify  a  claim  of  breach  of  warranty  it  does  not 
excuse  the  making  of  a  false  answer.  I  think  that  it 
plainly  appears  from  this  record  that  at  the  time  the 
plaintiff  made  the  statement  as  to  its  losses,  which  made 
no  reference  to  the  Edwards  account,  the  plaintiff  had  in 
fact  sustained  a  loss  upon  that  account.  It  follows  that 
the  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  the  event. 

WlLLARD  BARTLETT,  Ch.  J.,  HlSCOCK,  COLUN,  ClJDDE- 

back,  Cardozo  and  Pound,  JJ.,  concur. 
Judgment  reversed,  etc. 
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The  People  op  the  State  op  New  York,  Eespondent,  v. 
Walter  Watson,  Appellant. 

Murder— trial  — improper  and  unwarranted  statements  made 
by  a  district  attorney  in  his  argument  to  a  jury  in  a  murder  case 
criticised  and  censured  — when  such  statements  may  be  disre- 
garded upon  appeal  from  judgment  of  conviction. 

1.  Under  the  statute  (Code  Crim.  Pro.  §  893)  the  neglect  or  refusal 
of  a  defendant  in  a  criminal  case  to  testify  as  a  witness  in  his  own 
behalf  does  not  create  any  presumption  against  him,  and  hence  it 
was  improper  for  the  district  attorney  in  his  argument  to  the  jury 
in  a  murder  case  where  the  defendant  was  not  sworn  as  a  witness 
to  call  attention  to  the  uncontradicted  testimony  of  a  witness  for 
the  prosecution,  who  was  the  infant  son  of  the  defendant  and  the 
only  one  who  heard  and  saw  what  was  done  by  the  defendant  and 
his  victim  immediately  before  and  after  the  assault,  and  then  say: 
44 1  call  your  attention  to  the  fact  that  Thomas  Watson's  testimony 
has  been  absolutely  uncontradicted.  Now  you  know  that.  You  saw 
that,  and  you  must  be  aware  of  the  fact  that  if  there  was  anything 
about  what  Thomas  Watson  stated  that  was  not  true  there  was  a 
way  to  contradict  his  testimony.  Now  how  can  you,  therefore,  con- 
scientiously perform  your  duties  as  jurymen  right  here,  and  when 
you  go  into  the  jury  room  and  say  to  yourselves:  *  We  don't  believe 
this  or  that  of  Thomas  Watson's  testimony.'  "  *  *  *  "Every 
single  part  of  the  testimony  in  this  case  falling  from  the  lips  of  the 
son  prove  that  (premeditation)  unquestionably,  and  if  it  were  not 
true,  and  you  gentlemen  of  the  jury  cannot  sit  there  and  tell  me  it 
would  not  have  been  contradicted."  In  so  far  as  it  was  possible  to 
explain  or  contradict  evidence  other  than  by  the  defendant's  taking 
the  stand,  the  argument  quoted  was  proper,  but  so  far  as  it  neces- 
sarily called  upon  the  jurymen  to  disregard  and  disobey  the  stat- 
ute, it  was  improper,  and  it  must  be  assumed  that  such  statements 
were  intended  to  be  in  disregard  and  defiance  of  the  spirit  and 
letter  £>f  the  statute. 

2.  It  was  also  improper  to  urge  as  an  argument  for  conviction 
that  "Now  there  is  no  sense  in  burdening  the  state  with  this  man 
if  he  is  guilty  of  murder  in  the  first  degree.  If  you  are  satisfied  that 
he  is  guilty  of  murder  in  the  first  degree,  there  is  no  sense  in  doing 
that,"  since  it  was  an  appeal  to  the  jurymen  to  take  into  account 
the  expense  of  maintaining  defendant  in  a  penal  institution  in 
determining  whether  their  verdict  should  be  murder  in  the  first 
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degree,  which  would   result  in  the  defendant's  death  or  of  some 
lesser  degree  of  crime  which  would  result  in  penal  servitude. 

8.  Such  statements,  although  unwarranted  and  improper,  may  be 
disregarded  where  the  guilt  of  the  defendant  is  reasonably  certain, 
and  where  the  possibility  of  defendant's  substantial  rights  having 
been  affected  is  materially  lessened  by  instruction  of  the  trial  court 
expressly  directing  the  jury  to  disregard  such  statements. 

(Argued  December  6,  1915;  decided  January  11,  1916.) 

Appeal  from  a  judgment  of  the  Kings  County  Court 
rendered  June  21,  1915,  upon  a  verdict  convicting  the 
defendant  of  the  crime  of  murder  in  the  first  degree. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Patrick  E.  Callahan  for  appellant.  The  comments  of 
the  prosecuting  counsel  in  his  summing  up  upon  defend- 
ant's failure  to  testify  were  in  violation  of  his  right  and 
necessarily  prejudicial  to  defendant.  (Davison  v.  State, 
24  S.  W.  Rep.  414.) 

James  C.  Cropsey,  District  Attorney  (Harry  G.  Ander- 
son of  counsel),  for  respondent.  The  evidence  established 
beyond  a  reasonable  doubt  that  appellant  killed  Elizabeth 
Watson  from  a  deliberate  and  premeditated  design  to 
effect  her  death.  (People  v.  Place,  157  N.  Y.  584;  Peo- 
ple v.  Kennedy,  159  N.  Y.  346;  Whart.  on  Homicide  [3d 
ed.],  232,  234;  Leightony.  People,  88N.Y.  117;  People  v. 
Conroy,  97  N.  Y.  62;  People  v.  Constantino,  153  N.  Y. 
24;  People  v.  Del  Vermo,  192  N.  Y.  470;  People  v.  Gtov- 
ernale,  193  N.  Y.  581;  People  v.  Sanducci,  195  N.  Y. 
361;  People  v.  Serimarco,  202  N.  Y.  225.)  The  assist- 
ant district  attorney  did  not  transgress  proper  bounds 
and  was  well  within  his  rights  in  directing  the  jury's 
attention  to  the  fact  that  there  was  no  contradiction 
of  the  evidence  given  by  the  witnesses  for  the  prose- 
cution. (People  v.  Schermerhorn,  203  N.Y.  57;  Gordon 
v.  People,  33  N.  Y.  501;  People  v.  Hovey,  92  N.  Y.  554; 
Brown  v.  State,  34  L.  R.  A.  811;  People  v.  Leo- 
nardo, 199  N.  Y.  432;  People  v.  Fielding,  46  L.  R.  A. 
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641;  People  v.  Doody,  172  N.  T.  165;  People  v.  Smith, 
180  N.  T.  125;  People  v.  Gillette,  191  N.  T.  107,  121; 
People  v.  Seidenshner,  210  N.  Y.  341.)  The  indictment 
sufficiently  charged  the  crime  of  murder  in  the  first 
degree,  and  the  evidence  established  that  the  deceased 
died  as  a  result  of  the  stab  wounds  inflicted  by  appellant. 
{People  v.  Conroy,  97  N.  Y.  62;  People  v.  Oiblin,  115 
N.  Y.  196;  People  v.  Schermerhorn,  203  N.  Y.  57;  1  Bish- 
op's New  Crim.  Proc.  [2d  ed.]  321;  3  id.  1544;  Whart. 
on  Homicide  [3d  ed.],  840;  People  v.  Murphy,  93  App.  Div. 
383;  179  N.  Y.  595;  3  Bishop's  New  Crim.  Proc.  1545; 
1  Michie  on  Homicide,  509;  Commonwealth  v.  Snell,  3 
L.  R.  A.  [N.  S.]  1019;  Code  Crim.  Pro.  §§  280, 284,  subd. 
5;  People  v.  Jackson,  111  N.  Y.  362;  People  v.  Bressen, 
212  N.  Y.  578;  People  v.  Kane,  213  N.  Y.  260;  People  v. 
Vendetti,  215  N.  Y.  734.) 

Chase,  J.  The  defendant  has  been  convicted  of  murder 
in  the  first  degree.  The  indictment  was  drawn  without 
the  care  and  consideration  in  its  statements  that  a  matter 
of  such  importance  should  receive.  However,  the  motion 
to  dismiss  the  indictment  on  the  ground  that  it  does  not 
state  facts  sufficient  to  constitute  the  crime  of  murder  in 
the  first  degree  was  properly  denied.  It  in  substance 
charges  that  the  defendant  willfully,  feloniously  and  of 
malice  aforethought  struck  Elizabeth  Watson  with  a 
knife  on  March  23,  1915,  from  the  effects  of  which  she 
died  on  March  26,  1915. 

Elizabeth  Watson  was  the  wife  of  the  defendant.  The 
evidence  taken  on  the  trial  was  sufficient  to  sustain  the 
verdict  of  the  jury  and  it  is  unnecessary  here  to  repeat 
the  grewsome  and  unpleasant  detail  of  facts  constituting 
the  testimony  as  it  appears  in  the  record.  There  would 
be  no  reason  for  writing  this  opinion  and  one  would  not  be 
written  except  to  avoid  an  apparent  approval  of  improper 
statements  made  by  the  assistant  district  attorney  (not 
the  one  appearing  in  this  court)  who  tried  the  case. 
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The  statute  provides  that  "  The  defendant  in  all  cases 
may  testify  as  a  witness  in  his  own  behalf,  but  his  neglect 
or  refusal  to  testify  does  not  create  any  presumption 
against  him."    (Code  Criminal  Procedure,  §  393.) 

The  only  person  who  saw  the  blows  struck  with  the 
knife  that  resulted  in  the  death  of  Mrs.  Watson,  or  heard 
what  was  said,  and  saw  what  was  done  by  the  defendant 
and  his  victim  immediately  before  and  after  the  assault, 
was  their  son  and  oldest  child,  Thomas  Watson.  He  was 
necessarily  the  most  important  witness  at  the  trial.  The 
defendant  was  not  sworn  as  a  witness.  Notwithstanding 
the  statute  which  expressly  states  that  the  defendant's 
neglect  to  testify  does  not  create  any  presumption  against 
him,  the  assistant  district  attorney  in  addressing  the  jury- 
men called  their  attention  many  times  to  the  fact  that 
the  testimony  of  Thomas  was  uncontradicted.  This  was 
not  done  as  a  mere  assertion  of  a  fact,  but  in  a  way  to 
suggest  that  contrary  to  the  statute  a  presumption  be 
indulged  in  against  the  defendant  because  he  did  not 
testify  in  contradiction  of  the  testimony  of  his  son.  We 
quote  two  statements  from  the  address  as  follows: 

"I  call  your  attention  to  the  fact  that  Thomas  Wat- 
son's testimony  has  been  absolutely  uncontradicted.  Now 
you  know  that.  You  saw  that,  and  you  must  be  aware 
of  the  fact  that  if  there  was  anything  about  what  Thomas 
Watson  stated  that  was  not  true  there  was  a  way  to  con- 
tradict his  testimony.  Now  how  can  you,  therefore,  con- 
scientiously perform  your  duties  as  jurymen  right  here, 
and  when  you  go  into  the  jury  room  and  say  to  your- 
selves :  '  We  don't  believe  this  or  that  of  Thomas  Watson's 
testimony.'" 

"  Every  single  part  of  the  testimony  in  this  case  falling 
from  the  lips  of  the  son  prove  that  (premeditation)  unques- 
tionably, and  if  it  were  not  true,  and  you  gentlemen  of 
the  jury  cannot  sit  there  and  tell  me  it  would  not  have 
been  contradicted." 

So  far  as  it  was  possible  to  explain  or  contradict  evi- 
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dence  other  than  by  the  defendant's  taking  the  stand  the 
argument  was  proper  {People  v.  Leonardo,  199  N.  Y. 
432,  446),  but,  so  far  as  it  necessarily  called  upon  the 
jurymen  to  disi*egard  and  disobey  the  statute,  it  was 
improper.  (Code  of  Criminal  Procedure,  §  393;  Ruloffv. 
People,  45  N.  Y.  213;  People  v.  Rose,  52  Him,  33;  Peo- 
ple v.  Ryan,  120  App.  Div.  275;  People  v.  Friedman, 
149  App.  Div.  873,  878.)  We  are  compelled  to  assume 
that  the  statements  made  to  the  jurymen  in  this  case 
were  intended  to  be  in  disregard  and  defiance  of  the  spirit 
and  letter  of  the  statute. 

In  such  address  he  also  said:  "  Now  there  is  no  sense 
in  burdening  the  state  with  this  man  if  he  is  guilty  of 
murder  in  the  first  degree.  If  you  are  satisfied  that  he  is 
guilty  of  murder  in  the  first  degree  there  is  no  sense  in 
doing  that." 

We  cannot  understand  how  a  prosecuting  officer,  with 
any  true  conception  of  the  high  duties  of  his  office,  could 
thus  appeal  to  the  jurymen  to  take  into  account  the 
expense  of  maintaining  a  person  in  a  penal  institution  as 
a  consideration  which  should  weigh  with  them  in  deter- 
mining whether  their  verdict  should  be  murder  in  the 
first  degree,  which  would  result  in  the  defendant's  death, 
or  of  some  lesser  degree  of  crime  which  would  result  in 
penal  servitude. 

The  trial  judge  left  the  case  to  the  jury  and  in  doing  so 
stated  the  law  applicable  thereto  fairly  and  clearly,  and 
among  other  things  he  said:  "The  defendant  has  not 
taken  the  stand  here  and  under  our  law  you  are  not  to 
indulge  in  any  inference  unfavorable  to  him  from  that 
circumstance."  No  exception  was  taken  to  the  remarks 
of  the  prosecuting  officer  quoted,  but  this  court  has  the 
power  to  order  a  new  trial  in  a  capital  case  when  justice 
requires  it,  even  when  no  exception  has  been  taken. 
{People  v.  Schermerhorn,  203  N.  Y.  57,  72;  People  v. 
Pindar,  210  N.  Y.  191,  197.) 

Statements  such  as  those  quoted  although  improper 
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can  be  disregarded  by  this  court  when  the  guilt  of  the 
defendant  is  reasonably  certain.  The  possibility  of  the 
defendant's  substantial  rights  having  been  affected  is 
materially  lessened  when  the  trial  court  expressly  directs 
the  jury  to  disregard  such  statements.  {People  v.  Priori, 
164  N.  T.  459.) 

Counsel  for  the  People  in  the  trial  of  criminal  cases 
should  avoid  allowing  their  zeal  to  overcome  their  better 
judgment  and  their  sense  of  duty  and  right.  In  a  case 
where  the  guilt  of  the  defendant  is  doubtful,  improper 
and  unjustifiable  suggestions  tending  to  a  violation  of 
statutory  or  other  rights  of  the  defendant  would  require 
this  court  to  order  a  new  trial.  Other  alleged  errors  have 
been  called  to  our  attention  by  the  defendant's  counsel, 
but  after  a  careful  study  of  the  record  we  do  not  think 
the  defendant's  substantial  rights  have  been  affected. 
(Code  of  Criminal  Procedure,  §  542.) 

The  judgment  of  conviction  should  be  affirmed. 

Hogan,  J.  (dissenting).  Defendant,  upon  appeal,  alleges 
that  he  was  not  convicted  under  the  rules  of  law  after  a 
fair  trial.  I  shall  refer  to  the  facts  only  so  far  as  neces- 
sary to  present  my  reasons  for  the  views  I  entertain. 

The  defendant  was  charged  with  murder  in  the  first 
degree;  the  victim  was  his  wife.  The  crime  was  com- 
mitted in  the  living  rooms'  occupied  by  the  deceased. 
The  only  person  present  when  the  crime  was  committed 
other  than  the  deceased  and  defendant  was  the  son  of 
the  defendant.  As  a  witness  for  the  People  he  detailed 
the  facts  tending  to  prove  the  guilt  of  defendant.  The 
defendant  was  not  called  as  a  witness  in  his  own  behalf, 
and  the  effort  of  his  counsel,  other  than  seeking  to 
weaken  the  evidence  presented  by  the  People  was  directed 
to  an  attempt  to  disclose  a  lack  of  responsibility  of 
defendant  for  the  crime  of  murder  in  the  first  degree. 

Under  the  humane  provisions  of  our  Constitution  no  per- 
son shall  be  compelled  to  be  a  witness  against  himself.    By 
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the  provisions  of  the  Code  of  Criminal  Procedure  the  neg- 
lect or  refusal  of  a  defendant  to  testify  as  a  witness  in  his 
own  behalf  shall  not  create  any  presumption  against  him. 
In  my  judgment  the  rights  thus  guaranteed  to  defendant 
were  denied  to  him.  Keeping  in  mind  that  the  son  of 
the  defendant  and  defendant  are  the  only  living  witnesses 
to  the  crime,  attention  is  invited  to  the  following  quota- 
tions from  the ,  closing  argument  to  the  jury  of  counsel 
representing  tne  People.  In  asking  the  jurors  to  give 
credence  to  the  testimony  of  the  son,  against  whom  the 
counsel  for  the  defendant  had  cast  aspersions,  the  prose- 
cuting attorney  said : 

"  I  call  your  attention  to  the  fact  that  Thomas  Wat- 
son's testimony  has  been  absolutely  uncontradicted. 
Now,  you  know  that.  You  saw  that  and  you  must  be 
aware  of  the  fact  that  if  there  was  anything  about  what 
Thomas  Watson  stated  that  was  not  true  there  was  a  way 
to  contradict  his  testimony.  Now,  how  can  you,  there- 
fore, conscientiously  perform  your  duties  as  jurymen  right 
here  and  when  you  go  into  the  jury  room,  and  say  to 
yourselves,  *We  don't  believe  this  or  that,  of  Thomas 
Watson's  testimony  ? ' " 

Referring  to  the  defendant  and  his  condition  on  the 
day  the  crime  was  committed,  the  following  argument 
was  made:  "  When  he  (the  defendant)  came  there  on  the 
twenty-second  (March)  he  had  come  there  with  the  deter- 
mination and  the  purpose  with  a  preconceived  notion, 
with  a  premeditation  and  deliberation  to  kill  his  wife. 
Every  single  part  of  the  testimony  in  this  case  falling 
from  the  lips  of  the  son  proves  that  unquestionably,  and 
if  it  were  not  true,  and  you  gentlemen  of  the  jury,  you 
cannot  sit  there  and  tell  me  it  would  not  have  been 
contradicted" 

One  Mary  Dunleavey  was  called  as  a  Witness  by  defend- 
ant and  was  asked  to  state  what  was  said  to  her  by  the 
defendant  on  the  16th  day  of  March,  some  six  days  before 
the  crime  was  committed.     Objection  to  the  evidence 
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made  by  the  prosecution  was  sustained,  and  to  the  criti- 
cism made  by  counsel  for  the  defendant  relative  to  the 
same  the  prosecuting  officer  said :  "  Mr.  Callahan  objected 
and  said  that  I  was  unfair  on  my  part  to  have  objected 
to  having  Mrs.  Dunleavey  state  what  Mr.  Watson  said  to 
her.  Why,  gentlemen  of  the  jury  was  that  unfair  on  my 
part  ?  Why  should  I  be  interested  in  what  Mrs.  Dun- 
leavey heard  from  the  lips  of  someone  else  ?  Why  should 
I  take  the  conversations  second  hand  ?  Why  from  Mrs. 
Dunleavey  ?  You  know  just  as  well  as  I  do  that  if  there 
was  any  conversation  between  Mrs.  Dunleavey  and  Mr. 
Watson  there  was  a  method  of  proving  what  their  con- 
versation was.     That  was  the  reason  I  objected" 

Eeplying  to  a  suggestion  made  by  counsel  for  defend- 
ant to  the  jury  that  the  evidence  of  defendant's  son  need 
not  be  taken  wholly  and  solely  by  the  jury,  and  that  the 
jury  had  a  right  to  disregard  it,  the  prosecuting  attorney 
said:  "  We  have  got  testimony,  gentlemen  of  the  jury, 
which  fell  from  the  lips  of  a  bright  young  man,  which  on 
the  record  remains  uncontradicted" 

Again,  "I  said  before,  and  I  say  it  now  finally:  that 
there  could  be  no  case  presented  to  a  jury  of  twelve  men 
with  testimony  so  convincing,  so  absolute  of  the  guilt  of 
a  defendant  of  murder  in  the  first  degree  as  is  the  testi- 
mony in  this  case;  because  all  you  have  is  the  testimony 
of  the  boy  and  the  testimony  of  other  witnesses*  and  the 
testimony  which  is  material  in  this  case,  which  goes  to 
the  crux  of  the  case,  stands  absolutely  uncontradicted. 
And  that  you  have  a  duty  to  perform  you  know.  You 
cannot  perform  it  conscientiously  if  you  are  going  to  brush 
aside  testimony  which  is  absolutely  uncontradicted." 

In  view  of  the  fact  that  the  son  and  defendant  are  the 
only  living  witnesses  to  the  crime  and  as  to  what  trans- 
pired at  the  time  of  and  immediately  previous  to  and 
subsequent  to  the  commission  of  the  crime,  I  am  at  a 
loss  to  understand  what  more  forceful  language  could 
have  been  employed  by  the  trial  assistant  district  attor- 
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ney  to  emphasize  the  failure  of  the  defendant  to  take  the 
witness  stand  in  his  own  behalf.  By  whom  was  it  pos- 
sible to  contradict  the  testimony  of  the  son  save  by  the 
defendant?  The  jurors  to  whom  the  remarks  were 
addressed  understood  the  effect  of  the  language  so  fre- 
quently employed.  It  was  less  difficult  to  comprehend 
than  was  the  distinction  in  the  degrees  of  murder.  True, 
counsel  for  defendant  did  not  .interrupt  or  make  objec- 
tion to  the  statements  quoted.  This  being  a  capital  case 
it  is  the  duty  of  this  court  to  consider  the  error  irre- 
spective of  objection  or  interruption. 

The  trial  justice  did  not  interfere  with  the  conduct  of 
the  prosecuting  attorney  or  rebuke  him  for  his  continued 
reference  to  the  failure  of  the  defendant  to  take  the  wit- 
ness stand.  In  the  main  charge  to  the  jury  the  trial 
justice  did  not  even  refer  to  the  rule  of  law  that  no 
unfavorable  inferences  were  to  be  indulged  in  by  the  jury 
against  the  defendant  by  reason  of  his  failure  to  take  the 
witness  stand,  and  not  until  the  trial  justice  was  asked 
by  counsel  for  defendant  to  charge  the  jury  that  it  was 
for  that  body  to  pass  upon  the  credibility  of  the  testimony 
of  the  son  Thomas  did  the  justice  charge  the  above  rule. 
The  prejudicial  remarks  of  the  trial  assistant  were  fresh 
in  the  minds  of  the  jurors  unrebuked  by  the  trial  justice, 
and  as  stated  in  the  prevailing  opinion  "  were  intended  to 
be  in  disregard  and  defiance  of  the  spirit  and  letter  of  the 
statute."  This  appeal  presents  a  case  where  the  trial 
assistant  district  attorney  has,  as  stated,  intentionally 
made  statements  to  the  jury  which  were  intended  to  be 
in  disregard  and  defiance  of  the  spirit  and  letter  of  the 
statute.  Such  statements  were  also  made  in  defiance  of 
the  admonitions  of  this  court  in  several  criminal  cases 
where  reversals  of  convictions  were  had  by  reason  of  less 
glaring  violations  by  prosecuting  attorneys,  which  deci- 
sions we  must  assume  were  known  to  the  trial  attorney 
in  this  case.  Was  this  court  in  error  when  it  reversed 
the  judgments  to  which  I  shall  call  attention  ?    If  so, 
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why  not  expressly  overrule  such  decisions,  to  the  end 
that  the  hench  and  bar  may  definitely  understand  the  lim- 
itations, if  any,  which  are  to  prevail  on  the  trial  of  future 
cases  ?  If  this  court  intended  by  its  former  decisions  to  lay 
down  a  rule  of  law  for  the  protection  of  the  liberty  of  the 
individual  and  the  guidance  of  the  courts  as  well  as 
prosecuting  attorneys,  why  not  enforce  it  in  all  cases? 
Condemnation  of  the  methods  adopted  in  this  case  does 
not  explain  why  this  court  reversed  judgments  in  former 
cases  for  like  conduct  on  the  part  of  trial  attorneys.  In 
view  of  what  has  been  written  by  this  court,  that  however 
strong  the  evidence  against  a  defendant  may  be,  if  he 
did  not  have  a  fair  trial  the  judgment  of  conviction 
should  be  reversed  and  a  new  trial  had  according  to  law, 
I  am  unable  to  agree  that  in  the  case  at  bar  "  when  the 
guilt  of  the  defendant  is  reasonably  certain  "  the  error 
may  be  disregarded.  I  believe  that  the  repeated  decisions 
of  this  court  should  be  followed  and  respected,  for  only 
by  adherence  to  the  same  can  the  liberty  and  prop- 
erty rights  of  the  individual  be  secured.  A  defendant 
charged  with  crime  is  entitled  to  a  trial  according  to  the 
law  as  defined  by  the  legislature  and  the  courts.  The 
appellant  was  not  awarded  a  fair  trial  and  should  not  be 
condemned  until  such  time  as  he  has  been  convicted  in 
accordance  with  the  rules  of  law. 

In  People  v.  Wolf  (183  N.  Y.  464, 472)  the  defendant  was 
convicted  of  the  crime  of  abduction.  Remarks  made  by 
the  assistant  district  attorney  during  the  opening  of  the 
case  were  objected  to  from  time  to  time,  and  are  set  out 
at  length  in  the  case  as  reported.  The  trial  justice,  in 
his  charge,  directed  the  jury  to  disregard  any  statements 
of  the  district  attorney  or  counsel  for  the  defense  that 
were  not  borne  out  by  the  evidence  in  the  case  and 
to  determine  the  case  upon  the  evidence  submitted  by  the 
court  and  upon  such  evidence  alone.  The  court,  through 
Judge  Vann,  said: 

"  An  unfair  trial,  especially  in  a  criminal  case,  is  a 
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reproach  to  the  administration  of  justice  and  casts  grave 
responsibility  not  only  upon  the  prosecuting  officer  but 
also  upon  the  trial  judge.  However  strong  the  evidence 
against  the  defendant  may  be,  if  she  did  not  have  a  fair 
trial,  as  shown  by  the  rulings  of  the  court  subject  to 
proper  objections  and  exceptions,  the  judgment  of  con- 
viction should  be  reversed  and  a  new  trial  ordered  so  that 
she  may  be  tried  according  to  law.  We  have  repeatedly 
laid  down  the  rule  governing  prosecuting  officers  in 
addressing  the  jury  and  to  govern  trial  judges  also  in 
their  duty  relating  to  the  subject.  We  have  repeatedly 
admonished  both,  the  former  at  times  with  severity,  and 
the  latter  more  mildly,  not  to  depart  from  that  rule,  but 
our  admonitions  have  not  always  been  regarded,  although 
they  were  followed  by  a  reversal  of  the  judgment  involved, 
founded  solely  on  the  improper  remarks  of  the  prosecut- 
ing officer  and  the  failure  of  the  trial  judge  to  do  his 
duty  in  reference  thereto.  (People  v.  Mull,  167  N.  Y.  247; 
People  v.  Fielding,  158  N.  Y.  542.) 

"  A.  fair  trial  is  a  legal  trial,  or  one  conducted  in  all 
material  things  in  substantial  conformity  to  law.  The 
defendant  did  not  have  a  fair  trial,  for  the  trial  assistant, 
who  did  not  argue  the  appeal  before  us,  in  his  opening 
address  to  the  jury  stated  ominous  and  startling  facts 
which  he  should  have  known  he  could  not  prove.  The 
trial  judge  allowed  and  sanctioned  continuous  depart- 
ures from  the  law  by  the  assistant  district  attorney, 
although  he  should  have  known  that  it  was  his  duty  to 
prevent  them,  even  of  his  own  motion  without  suggestion 
from  the  defendant's  counsel.  It  was  his  duty  not  only  to 
warn  the  district  attorney  to  desist,  but  also,  if  he  con- 
tinued, to  rebuke  him  and  punish  him  for  contempt  if 
necessary  to  prevent  further  infraction  of  the  law." 

In  People  v.  Fielding  (158  N.  Y.  542, 546, 550)  the  defend- 
ant was  indicted  for  the  crime  of  consenting  to  and  conniv- 
ing at  the  auditing  or  allowance  of  a  false  or  fraudulent 
bill  or  claim  against  the  city  of  Brooklyn.     The  single 
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question  presented  to  this  court  was  raised  by  the  extract 
in  the  appeal  book  of  the  summing  up  of  the  district 
attorney,  the  principal  features  of  which  are  set  forth  in 
the  case  as  reported.  In  charging  the  jury,  in  that  case, 
the  court  said  that  the  remarks  about  popular  clamor  and 
the  burden  of  taxpayers  and  other  matters  discussed  by 
the  district  attorney  were  to  be  disregarded  by  the  jury. 
This  court,  again  writing  by  Judge  Vann,  said: 

"  We  do  not  wish  to  express  any  views  which  would 
restrict  counsel  in  fair  argument,  comment  or  appeal. 
We  object,  however,  to  the  assertion  by  the  learned  dis- 
trict attorney  of  facts  not  proved,  to  his  inflammatory 
appeals  to  passion  and  prejudice,  and  to  his  threat  to  the 
jury  of  popular  denunciation,  all  under  the  sanction  of 
the  trial  court.  If  the  record  in  this  case  is  sustained  by 
the  deliberate  judgment  of  the  court  of  last  resort,  it  is 
difficult  to  see  the  limit  to  intemperate  language,  unproved 
assertion  or  pernicious  appeals  on  the  part  of  counsel  for 
the  prosecution,  except  their  own  sense  of  propriety. 
The  law,  in  our  judgment,  does  not  thus  leave  an  accused 
person,  presumed  to  be  innocent  until  proved  to  be  guilty, 
bound  and  helpless  in  the  hands  of  his  accuser." 

Judge  Vann  referred  to  numerous  cases  in  various  jur- 
isdictions bearing  directly  upon  the  subject  under  consid- 
eration, and  then  said: 

"  In  a  case  that  is  free  from  doubt  upon  the  merits, 
the  appellate  courts  disregard  errors  of  the  trial  court, 
even  in  a  criminal  case,  when  it  is  reasonably  certain  that 
they  could  not  have  affected  the  result.  A  proposition  is 
reasonably  certain  when  it  is  supported  by  the  strong 
probabilities,  but  here  the  stroncr  probabilities  are  that 
the  errors  did  affect  the  result.  The  average  man  cannot 
read  the  eloquent  but  inflammatory  language  of  the  dis- 
trict attorney  without  being  impressed  by  it,  and  it  is  safe 
to  presume  that  the  effect  would  be  heightened  by  hear- 
ing those  words  spoken  with  animation  and  enthusiasm 
under  the  exciting  circumstances  surrounding  an  impor- 


.People  v.  Watson.  577 


1916.]  Dissenting  opinion,  per  Hogan,  J.  [216  N.  Y.] 

tant  criminal  trial.  The  jury  might  be  told  by  the  court 
to  forget  them,  but  could  they  forget  them  ?  They  might 
be  told  to  disregard  them,  but  how  can  we  be  certain 
that  they  d?d  disregard  them  ?  Moreover,  some  of  the 
most  objectionable  language  was  not  alluded  to  by  the 
court  in  its  charge,  and  instructions  to  the  jury  do  not 
always  neutralize,  either  as  a  matter  of  law  or  fact,  the 
effect  of  improper  remarks  in  their  presence.  {People  v. 
Corey,  157  N.  Y.  332,  346;  Brooks  v.  Rochester  Ry.  Co., 
156  N.  Y.  244,  252;  People  v.  Hill,  37  App.  Div.  327; 
Swan  v.  Keough,  35  App.  Div.  80.) " 

In  People  v.  Mull  (167  N.  Y.  247)  the  defendant  was 
convicted  of  murder  in  the  first  degree.  This  court  held, 
Judge  Landon  writing,  that  the  evidence  was  ample  to 
sustain  the  verdict,  and  the  exceptions  other  than  those 
taken  to  portions  of  the  closing  address  to  the  jury  made 
by  the  district  attorney  did  not  require  reversal.  The 
character  of  the  address  of  the  district  attorney  is 
referred  to  in  the  reported  case,  and  this  court  reversed 
the  judgment  of  conviction  for  such  error,  approving  the 
rule  laid  down  in  People  r.  Fielding  (158  N.  Y.  542) 
and  re-affirmed  the  doctrine  there  stated. 

In  People  v.  Conrotv  (200  N.  Y.  356,  369)  the  defendant 
was  convicted  of  murder  in  the  first  degree.  Upon  the  trial, 
the  district  attorney  upon  cross-examination  of  defendant, 
quoted  in  detail  incriminating  statements  and  assertions 
made  in  the  presence  of  defendant  by  an  accomplice, 
which  were  subsequently  stricken  from  the  record  by  the 
court  and  the  jury  instructed  not  to  consider  the  same. 
This  court  held  that  in  a  capital  case  the  evidence  thus 
erroneously  received  was  calculated  to  affect  the  jury  in 
determining  the  guilt  or  innocence  of  the  defendant,  not- 
withstanding the  fact  that  it  was  at  least  in  form  removed 
from  its  consideration,  and  under  such  circumstances  it 
was  the  duty  of  this  court  to  give  the  defendant  a  new 
trial.     In  that  case,  Judge  Chase,  writing,  said : 

"The  statements  and  charges  of  Monat  must  have  been 
37 
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repeated  to  the  jury  for  the  express  purpose  of  influencing 
it  in  its  deliberations  upon  the  question  of  the  defendant's 
guilt. 

"  It  is  not  always  an  easy  thing  for  a  juryman  to  elim- 
inate from  his  memory  the  effect  of  damaging  statements 
made  in  his  presence.  (Brooks  v.  Rochester  Ry.  Co.,  156 
N.  Y.  244;  People  v.  Corey,  157  N.  Y.  332;  People  v. 
Fielding,  158  N.  Y.  542.)  In  this  caae  where  the  defend- 
ant's life  is  involved,  we  are  unwilling  to  take  the  respon- 
sibility of  saying  that  the  statements  and  charges  of 
Monat  erroneously  received,  although  stricken  out,  did 
not  affect  the  result. 

"It  is  unfortunate  that  incompetent  testimony,  even 
when  peculiarly  calculated  to  materially  influence  a  jury, 
is  so  frequently  urged  upon  its  attention  in  criminal  cases 
when  slight  care  given  to  its  consideration  would  not  only 
reveal  its  incomptency  but  the  danger  and  wrong  in  per- 
sisting in  its  consideration." 

In  People  v.  Becker  (210  N.  Y.  274)  the  error  com- 
plained of  by  the  appellant  upon  the  subject  of  a  fair  trial 
had  reference  to  the  conduct  of  the  court  towards  counsel 
and  tlpie  conduct  of  the  prosecuting  officer  in  charge  in  his 
opening  address  to  the  jury.  When  the  Becker  case  was 
before  the  court  upon  the  second  appeal  (215  N.  Y.  126, 
133)  Chief  Judge  Bartlett  wrote:  "  The  first  judgment 
of  death  against  the  defendant  was  reversed  because  he  did 
not  have  a  fair  trial. "  Upon  the  first  appeal  (210  N.  Y.  2  74, 
311)  Judge  Hiscock  wrote:  "The  fundamental  demand 
of  our  law  is  that  the  accused  shall  have  a  fair  trial,  and 
that  if  that  right  has  been  infringed,  not  in  respect  to 
mere  technicalities  but  in  substantial  matters,  and  how- 
ever undesignedly,  he  shall  have  another  opportunity  to 
meet  his  accuser  and  establish  his  innocence.  *  *  * 
He  (the  defendant)  never  had  a  fair  chance  to  defend  his 
life  and  it  would  be  a  lasting  reproach  to  the  state  if 
under  those  circumstances  it  should  exact  its  fojfejt^vre. 
(People  v.  Wood,  126  N.  Y.  249,  269;  People  .v.' Barberi, 
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149  N.  Y.  256;  People  v.  Davey,  179  N.  Y.  345,  347; 
Peqpfe  v.  Wolf,  183  JN\  Y.  464;  People  v.  Freeman,  203 
N.  Y.  267,  271;  ffeopfe  v.  Kinney,  202  N.  Y.  389,  397.)" 

Even  in  civil  actions,  statements  made  by  counsel 
which  tend  to  arouse  sympathy  or  to  create  prejudice  in 
the  minds  of  jurors  constitute  error  requiring  a  new 
trial,  even  in  cases  where  the  court  instructs  the  jury  to 
disregard  such  statement.  (Halpern  v.  Nassau  EL  R. 
R.  Co.,  16  App.  Div.  90;  Bagully  v.  Morning  Journal 
Association,  38  App.  Div.  522.) 

An  examination  of  the  record  discloses  in  connection 
with  the  long  line  of  decisions  of  this  court  from  the 
early  days  to  and  including  the  Becker  case,  that  this 
defendant  has  not  had  a  fair  trial.  If  he  has  not  been 
legally  tried  and  convicted  it  is  the  duty  of  the  court  as 
I  construe  the  decisions  to  grant  a  new  trial  to  the  end 
that  proof  may  be  presented  in  the  regular  way  and  the 
guilt  or  innocence  of  the  defendant  be  determined  accord- 
ing to  the  rules  of  law. 

I  vote  for  a  reversal  of  the  judgment  of  conviction  and 
for  a  new  trial. 

Willard  Bartlett,  Ch.  J.,  Collin,  Seabury  and 
Pound,  JJ.,  concur  with  Chase,  J.;  Hogan,  J.,  reads 
dissenting  opinion;  Hiscock,  J.,  absent. 

Judgment  of  conviction  affirmed. 


Benjamin  Schlossberg,  Respondent,  v.  Henry  Brody 
et  al.,  Appellants. 

Contract — breach  of  contract  of  employment  —  damages  —  evi- 
dence— erroneous  admission  of  evidence  to  show  profits  lost  by 
breach  of  contract. 

In  an  action  to  recover  damages  for  breach  by  defendants  of  a 
contract  employing  plaintiff  to  make  for  them  all  of  certain  articles 
■which  they  might  market  during  a  certain  period,  evidence  is 
admissible  to  show  that  under  a  former  similar  contract  and  under 
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similar  general  conditions  plaintiff  had  made  up  a  certain  number 
of  similar  articles  as  tending  to  establish  the  number  which  he 
would  have  made  under  the  later  contract  if  permitted  to  complete 
the  same.  But  evidence  of  the  profits  made  by  plaintiff  under  said 
former  contract  is  inadmissible  to  show  the  profits  which  he  would 
have  realized  under  his  later  contract  in  the  absence  of  evidence 
showing  that  the  prices  received  and  expenses  incurred  by  him  for 
making  said  articles  were  the  same  under  both  contracts. 
Schlossberg  v.  Brody,  160  App.  Div.  161,  reversed. 

(Argued  December  7,  1915;  decided  January  11,  1916.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  January  16,  1914,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 

Alfred  B.  Nathan  and  Armin  H.  Mittleman  for  appel- 
lants. Improper  proof  of  plain  tiffs  damage  was  allowed 
by  the  trial  court  over  defendants'  objection  and  excep- 
tion.    (Brightson  v.  Claflin,  180  N.  Y.  76.) 

I.  Oainsburg  for  respondent.  The  method  of  proving 
the  element  of  the  plaintiff's  damage  in  this  case  was 
proper.  (Wakeman  v.  Wheeler  &  Wilson  Mfg.  Co.,  101 
N.  Y.  205;  Dickinson  v.  Hart,  142  N.  Y.  183;  Stevens 
v.  Amsinck,  149  App.  Div.  220;  Herman  v.  Pierce  Com- 
pany, 105  App.  Div.  16;  Horton  v.  Hall  &  Clark  Mfg. 
Co.,  94  App.  Div.  404;  Bates  v.  Holbrook,  89  App.  Div. 
548;  Stowell  v.  Manufacturers  &  M.  Ins.  Co.,  61  App. 
Div.  58;  More  v.  Knox,  52  App.  Div.  145;  Lavens  v. 
Lieb,  12  App.  Div.  487;  Cross  v.  Florsheim,  102  App. 
Div.  498;  Crittenden  v.  Johnson,  7  App.  Div.  258; 
Stowell  v.  Greenwich  Co.,  20  App.  Div.  188.) 

Hiscock,  J.  This  action  was  brought  to  recover  dam- 
ages caused  by  the  alleged  breach  by  defendants  of  a  con- 
tract of  employment  by  them  of  plaintiff.     The  verdict  of 
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the  jury  has  established  the  correctness  of  the  latter's 
claim  that  defendants  hired  him  as  an  "  inside  con- 
tractor" to  make  up  all  of  the  skirts  which  might  be 
manufactured  by  them  in  their  business  during  the  period 
commencing  -in  October,  1910,  and  expiring  August  1, 
1911,  and  that  they  inexcusably  discharged  him  in 
December,  1910.  In  attempting  to  establish  the  damages 
which  he  suffered  as  the  result  of  this  unlawful  dis- 
charge, plaintiff  was  allowed  over  defendants'  objections 
to  introduce  certain  evidence  the  admission  of  which 
presents  the  only  questions  necessary  to  be  considered  on 
this  appeal. 

Under  their  contract  defendants  furnished  all  of  the 
materials  from  which  the  skirts  were  to  be  made  and 
plaintiff  supplied  the  necessary  labor  to  make  up  these 
materials  receiving  a  certain  price  for  each  skirt  and 
paying  from  the  price  thus  received  the  wages  of  his 
employees  and  one  or  two  other  minor  items  of  expense. 
It  is  thus  apparent  that  the  profits  which  he  would  have 
derived  from  his  employment  if  continued  as  agreed 
would  have  been  dependent  upon  the  number  of  skirts 
which  he  would  have  had  an  opportunity  to  make  up  and 
the  excess  on  each  skirt  of  price  received  by  him  from 
defendants  over  wages  and  expenses  paid  out  by  him. 

Although  defendants  -continued  in  the  business  after 
plaintiff's  unlawful  discharge,  and,  therefore,  if  so  dis- 
posed, probably  could  have  told  with  accuracy  just  how 
many  skirts  they  did  manufacture  and  which  plaintiff 
could  have  made  up  under  his  contract,  the  latter  not 
unnaturally  elected  not  to  rely  upon  the  books  or  other 
evidence  of  these  hostile  persons  in  proving  his  case,  but 
sought  to  accomplish  this  result  in  another  way. 

It  appeared  that  two  years  before  the  term  of  the  con- 
tract in  question  he  had  been  in  the  employment  of 
defendants  doing  the  same  kind  of  work  and  under  the 
same  general  form  of  contract  as  are  involved  in  this 
action,  and  he  gave  evidence  tending  to  show  that  during 
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four  months  of  his  prior  contract  which  were  the  same  as 
four  of  the  months  included  in  the  unexpired  term  of  his 
present  contract  he  made  up  80, 000  skirts,  and  in  connec- 
tion with  this  evidence  he  offered  further  testimony  tend- 
ing to  show  that  the  general  conditions  affecting  the  mar- 
ket for  skirts  were  substantially  the  same  in  the  former 
as  in  the  latter  year.  From  this  evidence  the  court  per 
mitted  the  jury  to  find  the  number  of  skirts  that  he  prob- 
ably would  have  made  up  for  defendants  if  he  had 
not  been  discharged,  and  this  evidence  was  vigorously 
objected  to. 

With  some  hesitation  I  reach  the  conclusion  that  the 
evidence  as  a  whole  did  furnish  some  indication  of  the 
work  which  the  plaintiff  probably  would  have  had  an 
opportunity  to  perform  for  the  defendants  during  the 
months  in  question  if  he  had  not  been  discharged.  It 
was,  it  is  true,  pretty  general  and  rather  unsatisfactory; 
but  so  far  as  appears  it  was  the  best  which  plaintiff  could 
give  without  calling  upon  and  being  bound  by  the  state- 
ments of  his  adversaries,  and  that  he  naturally  might  wish 
to  avoid.  I  think  the  evidence  may  be  justified  within 
the  principles  laid  down  in  Wakeman  v.  Wheeler  & 
Wilson  Mfg.  Co.  (101  N.  Y.  205). 

But  of  course,  as  has  already  been  suggested,  evidence 
of  the  number  of  skirts  upon  which  plaintiff  would  have 
had  an  opportunity  to  work  if  he  had  not  been  discharged 
furnished  only  one  of  the  elements  necessary  to  enable  the 
jury  to  determine  what  his  damages  were.  The  question 
still  remained  what  his  profits  would  have  been  in  making 
these  skirts,  and  in  the  attempt  to  establish  this  I  think 
error  was  committed  which  was  duly  objected  to  and 
which  calls  for  the  reversal  of  the  judgment. 

Plaintiff  gave  evidence  indicating  the  amount  of  profits 
which  he  made  during  the  prior  year  from  month  to 
month  and  also  which  he  made  on  each  skirt.  Apparently 
there  were  many  varieties  of  skirts  and  it  was  testified 
that  the  prices  received  by  him  for  making  up  the  different 
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styles  of  skirts  were  about  the  same  during  both  years. 
There  was,  however,  so  far  as  I  can  find,  no  definite  or 
reliable  evidence  that  the  cost  to  him  of  making  these 
skirts  was  the  same  each  year.  The  large  item  of  cost 
consisted  of  wages  and  his  margin  on  each  skirt  was  a 
small  one.  "We  know  perfectly  well  that  wages  in  such 
a  business  as  this  in  the  city  of  New  York  are  subject  to 
constant  disturbance  and  variation  and  it  would  be 
unsafe  to  indulge  in  any  presumption  that  the  wages 
which  prevailed  in  1909  would  continue  in  effect  two 
years  later.  The*  mere  evidence  that  his  profits  in  the 
former  year  amounted  to  certain  sums  is  no  evidence 
whatever  that  the  same  profits  would  have  prevailed  in 
the  later  year  unless  it  appears  that  the  prices  received 
and  paid  out  by  him  were  substantially  the  same  and, 
therefore,  would  produce  the  same  balance  to  be  retained 
as  his  gain. 

For  these  reasons  I  think  the  judgment  appealed  from 
should  be  reversed  and  a  new  trial  granted,  costs  to  abide 
event. 

Chase,  Collin,  Hogan,  Seabury  and  Pound,  JJ., 
concur;  Willard  Bartlett,  Ch.  J.,  concurs  in  result. 

Judgment  reversed,  etc. 


Arthur  E.  Grannis,  Appellant,  v.  John  Stevens  et  al., 

Eespondents. 

Bills,  notes  and  checks  —  effect  of  delivery  of  promissory  note 
—  when  evidence  that  delivery  is  conditional  may  be  received  — 
facta  examined  and  held  that  note  in  question  was  delivered  as 
and  for  a  complete  and  binding  contract,  but  agreement  as  to 
payment  of  interest  was  usurious. 

1.  The  manual  transfer  of  an  instrument,  in  form  a  complete  con- 
tract, does  not  bar  parol  evidence  that  it  is  not  to  become  bind- 
ing until  the  happening  of  some  condition  precedent  resting  in 
parol,  or  that  the  transfer  is  for  a  special  purpose.  It  is  a  question 
of  fact  whether  any  written  agreement,  though  in  the  possession  of 
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the  obligee,  has  been  delivered  by  the  obligor  as  a  binding  agree 
ment,  or  whether  any  delivery  that  has  been  made  is  conditional 
only. 

2.  Act  and  intention  are  the  essential  constituents  of  a  delivery 
which  makes  the  instrument  operative  according  to  its  tenns. 
The  final  question  is,  did  the  obligor  do  such  act  in  reference 
to  it  as  evidences  an  intention  to  give  it,  in  the  possession  or 
control  of  the  obligee,  effect  and  operation  according  to  its  terms. 
Whenever  there  has  been  a  delivery  of  the  instrument  for  the  pur- 
pose of  giving  it  such  effect,  it  becomes  a  present  and  completed 
contract  and  parol  evidence  cannot  be  given  to  contradict,  vary  or 
modify  its  terms. 

3.  On  examination  of  the  facts,  held,  that  in  the  present  case 
there  was  a  full  consideration  of  the  note  in  suit,  the  plaintiff  held 
it  for  value,  the  defendants  knew  that  a  loan  was  made  because  of 
and  in  reliance  upon  it,  and  its  delivery  and  their  obligation  and 
liability  as  expressed  by  its  terms.  The  facts  permitted  the  one 
conclusion  that  the  writing  was  delivered  as  a  present  and  complete 
contract. 

4.  Applying  the  rule  that  if  the  court  can  see  that  the  real  trans- 
action was  the  loan  or  forbearance  of  money  at  usurious  interest, 
its  plain  and  imperative  duty  is  to  so  declare  and  hold  a  security 
therefor  void.  Held,  that  the  character  of  the  agreement  relating 
to  the  loan  of  the  money  secured  by  the  note  in  suit  involving  the 
employment  of  plaintiff  at  a  salary  which  he  did  nothing  to  earn 
permitted  the  trial  court  to  decide  that  it  was  a  device  to  conceal 
usury.    {Higgins  v.  Ridgway,  153  N.  Y.  130,  distinguished.) 

Grannis  v.  Stevens,  157  App.  Div.  561,  affirmed. 

(Argued  December  7,  1915;  decided  January  11,  1916.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  July  30,  1913,  affirming  a  judgment  in  favor  of 
defendants  entered  upon  a  verdict  directed  by  the  court. 

The  nature  of  the  action  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 

William  Marshall  Bullitt  for  appellant.  The  note 
sued  on  was  neither  usurious  nor  tainted  with  usury. 
(Thurston  x.  Cornell,  38  N.  Y.  281;  Gilbert  v.  Warren, 
56  App.  Div.  289;    Clarke  v.  Sheehan,  47  N.  Y.   188; 
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Hall  v.  Daggett,  6  Cow.  653;  Griffin  v.  N.  Y.  Oil  Co., 
11  N.  J.  Eq.  49;  Orvis  v.  Curtiss,  157  N.  Y.  657;  Archi- 
bald v.  Thomas,  3  Cow.  284;  Lorillard  v.  Clyde,  86 
N.  Y.  384;  Hobbs  v.  McLean,  117  U.  S.  567;  Unt'fed 
States  v.  Central  Pac.  R.  i2.  Co.,  118  U.  S.  235;  Wig- 
gins Ferry  Co.  v.  Chicago,  etc.,  R.  R.  Co.,  128  Mo. 
224.) 

Henry  O.  Gray  for  respondents.  There  was  no  con- 
sideration for  the  note  and  it  was  understood  that  the 
defendants  were  not  to  be  liable.  (Higgins  v.  Ridg- 
way,  153  N.  Y.  130;  Garfield  Nat.  Bank  v.  Colwell,  57 
Hun,  169;  Persons  v.  Hawkins,  41  App.  Div.  171;  Nib- 
lock  v.  Sprague,  200  N.  Y.  390;  Williams  v.  F.  Nat. 
Bank,  45  App.  Div.  239;  167  N.  Y.  594;  Simmons  v. 
Thompson,  29  App.  Div.  559;  Baird  v.  Baird,  145  N.  Y. 
659;  Blewitt  v.  Boorum,  142  N.  Y.  357;  5?m7A  v.  Do*- 
terweich,  200  N.  Y.  299;  Joyce  &  Joyce  on  Defenses  to 
Commercial  Paper,  §  337  )  Even  if  the  note  in  suit  be 
deemed  collateral  security  it  cannot  be  enforced,  because 
it  would  be  collateral  security  to  a  usurious  loan.  (Bell  v. 
Lent,  24  Wend.  230;  K.  L.  Ins,  Co.  v.  Nelson,  7  Abb. 
[N.  C]  170;  Van  Hans  v.  Sonle,  146  App.  Div.  734; 
Orvis  v.  Curtiss,  157  N.  Y.  657;  Mndgett  v.  Gofer,  18 
Him,  302;  Guenther  v.  Amsden,  16  App.  Div.  607;  162 
N.  Y.  601.) 

Collin,  J.  The  action  is  upon  a  promissory  note  made 
by  the  defendants,  payable  to  the  order  of  the  plaintiff. 
Upon  the  trial,  at  the  close  of  the  evidence,  each  party 
moved  for  the  direction  of  a  verdict  in  his  favor.  The 
court  directed  a  verdict  for  the  defendants.  The  Appel- 
late Division  affirmed,  by  a  divided  court,  the  judgment 
entered  thereon. 

Two  defenses  were  and  are  urged.  The  one,  that  the 
evidence  did  not  prove  that  the  writing  was  delivered  to 
the  plaintiff  as  and  for  a  promissory  note:  the  ether, 
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that  the  evidence  did  prove  that  it  was  void  because 
usurious. 

The  evidence  relating  to  the  first  defense  is  free  from 
contradiction.  It  proved  that  at  the  date  and  making  of 
the  note  the  plaintiff,  who  had  been  suspended  from  the 
Stock  Exchange,  loaned  to  W.  L.  Stevens,  the  brother  of 
the  defendants,  and  a  member  of  a  firm  of  stockbrokers, 
the  amount  for  which  the  note  was  made.  The  attorney 
for  the  brother,  in  the  presence  of  the  plaintiff,  stated  to 
the  defendants  that  for  expressed  reasons  the  defendants 
should  give  their  note  to  the  plaintiff,  and  the  brother 
give  them  his  note  in  the  same  amount  and  terms,  and 
that  "  this  is  just  a  matter  of  form,  and  it  is  just  to  get 
away  from  the  Stock  Exchange  ruling,  because  the  firm 
(of  the  brother)  might  be  suspended  if  Mr.  Grannis  was 
connected  with  the  firm.  *  *  *  In  case  the  Stock 
Exchange  authorities  made  an  investigation  it  would  be 
better  for  it  to  appear  that  he  (the  brother)  borrowed  it 
from  you  boys,  and  so  will  you  sign  this  note,  and 
exchange  notes  to  him.  Here  is  this  note  payable  to  Mr. 
Grannis,  and  you  take  your  brother's  note  payable  to 
you."  The  brother  also,  in  the  presence  of  the  plaintiff, 
asked  the  defendants  "  if  they  would  mind  going  on  this 
note  for"  him,  and  said  to  them:  "This  is  a  matter  of 
form,  and  I  don't  want  you  in  any  way  to  feel  yourself 
liable;  I  am  borrowing  the  money,  andnotyfcu."  The 
defendants  knew  the  note  in  suit  had  to  be  signed  by  them 
before  the  loan  would  be  made.  The  defendant  Bayard 
testified:  "  I  knew  what  the  agreement  was  at  the  time 
when  I  gave  this  note  to  Mr.  Grannis;  I  knew  that  he 
was  going  to  loan  $«0,0<)0.  My  brother  got  the  $60,000." 
They  left  it  in  the  possession  of  the  attorney  for  the  brother 
for  delivery  to  the  plaintiff.  The  attorney  held  the  posses- 
sion of  it  for  several  months  when,  in  default  of  an  expected 
payment,  and  before  its  maturity,  he  made  the  delivery. 

There  was  the  actual  transfer  to  the  plaintiff  of  the 
possession  of  the  instrument,  that  is,  there  was  the  deliv- 
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ery  of  it.  (Negotiable  Instruments  Law  [Cons.  Laws, 
ch.  38],  §  2.)  The  statute  provides:  "Every  contract  on 
a  negotiable  instrument  is  incomplete  and  revocable 
until  delivery  of  the  instrument  for  the  purpose  of  giving 
effect  thereto.  As  between  immediate  parties,  and  as 
regards  a  remote  party  other  than  a  holder  in  due  course, 
the  delivery,  in  order  to  be  effectual,  must  be  made  either 
by  or  under  the  authority  of  the  party  making,  drawing, 
accepting  or  indorsing,  as  the  case  may  be;  and  in  such 
case  the  delivery  may  be  shown  to  have  been  conditional, 
or  for  a  special  purpose  only,  and  not  for  the  purpose  of 
transferring  the  property  in  the  instrument.  But  where 
the  instrument  is  in  the  hands  of  a  holder  in  due  course, 
a  valid  delivery  thereof  by  all  parties  prior  to  him  so  as 
to  make  them  liable  to  him  is  conclusively  presumed. 
And  where  the  instrument  is  no  longer  in  the  possession 
of  a  party  whose  signature  appears  thereon,  a  valid  and 
intentional  delivery  by  him  is  presumed  until  the  contrary 
is  proved."    (Section  35.) 

The  manual  transfer  of  an  instrument,  in  form  a  com- 
plete contract,  does  not,  however,  bar  parol  evidence  that 
it  is  not  to  become  binding  until  the  happening  of  some 
condition  precedent  resting  in  parol,  or  that  the  transfer 
is  for  a  special  purpose.  {Reynolds  v.  Robinson,  110 
N.  Y.  654;  Higgins  v.  Ridgway,  153  N.  Y.  130;  Burke 
v.  Dulaney,  153  U.  S.  228;  Niblock  v.  Sprague,  200 
N.  Y.  390.)  It  is  a  question  of  fact  whether  any  written 
agreement,  though  in  possession  of  the  obligee,  has  been 
delivered  by  the  obligor  as  a  binding  agreement,  or 
whether  any  delivery  that  has  been  made  is  conditional 
only.  {Elastic  Tip  Co.  v.  Graham,  185  Mass.  597;  Ben- 
ton v.  Martin,  52  N.  Y.  570;  Eastman  v.  Shaw,  65  N.  Y. 
522;  Bookstaver  v.  Jayne,  60  N.  Y.  146;  Orierson  v. 
Mason,  60  N.  Y.  394;  Megowan  v.  Peterson,  173  N.  Y. 
1 ;  Juilliard  v.  Chaffee,  92  N.  Y.  529.)  Act  and  intention 
are  the  essential  constituents  of  a  delivery  which  makes 
the  instrument  operative  according  to  its  terms.     The 
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final  question  is,  did  the  obligor  do  such  act  in  reference 
to  it  as  evidences  an  intention  to  give  it,  in  the  possession 
or  control  of  the  obligee,  effect  and  operation  according 
to  its  terms.  Whenever  there  has  been  a  delivery  of  the 
instrument  for  the  purpose  of  giving  it  such  effect,  it 
becomes  a  present  and  completed  contract,  and  parol  evi- 
dence cannot  be  given  to  contradict,  vary  or  modify  its 
terms.  {Jamestown  Business  College  Assn.  v.  Allen, 
172  N.  Y.  291;  Wooley  v.  Cobb,  165  Mass.  503;  Curriei 
v.  Hale,  8  Allen,  47;  Tower  v.  Richardson,  6  Allen, 
351;  Brown  v.  Wiley,  20  How.  [U.  S.]  442;  Thomas  v. 
Scutt,  127  N.  Y.  133.) 

The  delivery  here  was  under  the  authority  of  the 
defendants.     They  knew  they  were  "to  exchange  notes 
to  "  their  brother,  or,  in  other  words,  they  were  to  give 
for  him  their  note  to  the  plaintiff  and  he  was  to  give 
them  his  note  of  like  amount  and  terms;  and  such  was 
the  transaction.     The  evidence  does  not  permit  a  contra- 
dicting conclusion.     The  purposes  of  the  delivery  were  to 
evidence  and  secure  the  payment  of  the  loan,  and  induce 
the  representatives  of  the  Stock  Exchange  to  conclude 
that  the  loan  was  made  to  the  defendants  and  not  to  the 
brother's  firm,  in  case  it  should  investigate  the  matter. 
Inasmuch  as  there  was  a  valuable  consideration,  in  the 
loan,  for  the  promise  of  the  defendants,  the  fact  that  they 
were    accommodation   parties   does    not    relieve   them 
from    liability.     (Negotiable    Instruments  Law,   §  55.) 
The  evidence  does  not  tend  to  prove  that  the  delivery  of 
the  promise  of  the  defendants  was  to  remain  effectless 
until  and  unless  something  was  thereafter  done  or  said 
or  happened.    Nor  was  the  delivery  "  for  a  special  pur- 
pose only,  and  not  for  the  purpose  of  transferring  the 
property  in  the  instrument."    The  defendants  made  the 
instrument  as  and  for  their  promissory  note  and  for  deliv- 
ery to  the  plaintiff  as  such.     They  intended  that  the  loan 
should  be  made  upon  the  security  of  it  and  that  "  the 
property  in  the  instrument "  should  be  transferred  to  the 
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plaintiff.  The  facts  that  their  brother  or  his  attorney 
said  to  them,  in  the  presence  of  the  plaintiff,  when  they 
made  it  that  "  this  is  a  matter  of  form  and  I  don't  want 
you  in  any  way  to  feel  yourself  liable;  I  am  borrowing 
this  money  and  not  you,"  or  similar  statements,  did  not 
affect  the  delivery.  The  respondents  assert  that  such 
conclusion  is  repugnant  to  our  decision  in  Higgins  v. 
Bidgivay  (153  N.  Y.  130, 134).  It  is  not.  In  the  Higgins 
case  the  transaction  was  between  the  president  of  the 
indorsee  bank,  of  which  the  plaintiff  was  the  receiver, 
acting  for  it,  and  the  clerk  of  a  firm,  the  leading  mem- 
ber of  which  was  a  director  of  the  bank  and  which  had 
extensive  dealings  with  the  bank.  The  transaction 
between  them  was:  the  clerk  made,  in  form,  his  promis- 
sory note  payable  to  his  order  for  $14,250,  indorsed 
and  delivered  it  to  the  president.  Theretofore,  he 
told  the  president,  while  soliciting  him  to  make  the 
note,  that  he  was  financially  irresponsible,  that  he  did 
not  wan^to  make,  and  could  not  pay,  the  note  for  any 
purpose.  The  president  said  to  him  as  the  note  was 
delivered:  "You  take  no  risk  on  it;  you  are  not 
held  on  the  note;  you  assume  no  obligation  on  that 
note."  The  note  was  wholly  without  consideration. 
We  said  that  the  delivery  itself  was  "conditional  and 
was  for  the  accommodation  and  to  serve  some  particu- 
lar purpose  of  the  bank.  Therefore,  as  there  was  no 
consideration  for  the  note,  and  as  the  bank  could  not  be 
regarded  as  a  bona  fide  holder,  we  are  of  the  opinion  that 
the  plaintiff's  exceptions  to  the  refusal  of  the  court  to 
direct  a  verdict  for  the  plaintiff,  and  to  the  charge  of  the 
court,  were  invalid."  In  the  present  case  there  was  a 
full  consideration  for  the  note,  the  plaintiff  held  it  for 
value,  the  defendants  knew  that  the  loan  was  made 
because  of  and  in  reliance  upon  it,  and  its  delivery  and 
their  obligation  and  liability  as  expressed  by  its  terms. 
The  trial  court  could  not,  upon  the  facts  submitted  to  it 
through  the  motions  for  the    direction    of  a    verdict, 
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decide  that  the  delivery  was  conditional.  The  facts  per- 
mitted the  one  conclusion  that  the  writing  was  delivered 
as  a  present  and  complete  contract. 

There  was  evidence  that  the  loan  was  usurious.  About 
eleven  months  before  it  was  made  and  during  plaintiff's 
suspension  from  the  Stock  Exchange,  a  memorandum 
in  writing  was  delivered  between  the  plaintiff  and 
the  brother  of  the  defendants,  which  provided,  inter 
alia,  that  if  plaintiff  was  not  reinstated  in  the  Stock 
Exchange  within  the  two  months  next  following  he 
would  sell  his  membership  "and  lend  the  proceeds 
thereof  to  Mr.  Stevens,  to  be  employed  in  his  stock 
exchange  business  on  terms  to  be  later  agreed  upon, 
which  will  return  Mr.  Grannis  not  less  than  $10,000  a 
year."  The  moneys  loaned  were  avails  of  the  sale  there 
provided  for.  The  note  was  "  with  interest  at  6$  per 
annum."  About  a  week  or  ten  days  after  the  loan  was 
made,  the  brother  and  the  plaintiff  entered  into  an 
agreement  in  writing  which  provided  that  the  plaintiff 
should  be  employed  by  the  former  and  be  paid  $533  each 
month.  Such  sum  was  "to  make  up  the  balance"  of 
$10,000  per  annum,  unpaid  by  the  interest  at  six  per 
centum  per  annum  upon  the  amount  of  the  note.  The 
brother  agreed  with  the  plaintiff  that  his  compensation 
should  vary,  dependent  upon  the  amount  of  business  he 
brought  in.  The  plaintiff  did  not  render  any  substantial 
service  as  an  employee  to  the  brother  or  his  firm.  The 
brother  testified,  without  contradiction,  that  he  agreed  to 
pay  the  plaintiff  $10,000  a  year  for  the  use  of  his  money 
in  the  firm,  for  the  $60,000  he  had  in  as  capital;  that 
plaintiff  was  supposed  to  draw  at  the  rate  of  $833.33  each 
month,  or  $10,000  a  year,  and  that  the  agreement  to  pay 
him  $533  a  month  grew  out  of  his  having  loaned  the 
money.  The  plaintiff  was  paid  for  a  period  of  six  or 
seven  months  following  upon  the  loan,  pursuant  to  the 
agreements.  Those  facts  permitted  the  trial  court  to 
decide  that  when  the  note  was  given  the  agreement 
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between  the  borrower  and  lender  was  that  there  should 
be  taken  for  the  loan  of  the  money  interest  at  a  rate 
exceeding  six  dollars  upon  one  hundred  dollars  for  one 
year  and  that  the  note  was,  therefore,  void.  (General 
Business  Law  [Cons.  Laws,  ch.  20],  §§  370-373.)  A 
transaction  of  the  character  of  the  agreement  of  employ- 
ment between  the  brother  and  the  plaintiff  may  be  a  mere 
device  or  subterfuge  to  conceal  usury  and  be  assailed  as 
and  found  to  be  such.  If  the  court  can  see  that  the  real 
transaction  was  the  loan  or  forbearance  of  money  at  usuri- 
ous interest,  its  plain  and  imperative  duty  is  to  so  declare 
and  hold  the  security  void.  (Meaker  v.  Fiero,  145  N.  Y. 
165;  Knickerbocker  Life  Ins.  Co.  v.  Nelson,  7  Abb. 
[N.  C]  170;  Denyse  v.  Crawford,  18  N.  J.  L.  325.)  This 
conclusion  does  not  conflict  with  the  established  principle 
that  the  presumption  is  against  the  taking  of  usury, 
which  must  be  established  by  clear  evidence  as  to  all  the 
elements  essential  thereto.  (Bosenstein  v.  Fox,  150  N.  Y. 
354.) 

The  judgment  should  be  affirmed,  with  costs. 

Willard  Bartlett,  Ch.  J.,  Chase,  Hogan,  Seabury 
and  Pound,  JJ.,  concur;  Hiscock,  J.,  votes  for  reversal. 

Judgment  affirmed. 


Hazlitt  A.  Cuppy,  Appellant,  v.  Stollwerck  Brothers, 
Inc.,  Respondent. 

Contract  —  breach  of  contract  of  employment  —  facts  examined 
and  held  sufficient  to  sustain  finding  that  contract  of  employ- 
ment was  proved. 

Upon  examination  of  the  record,  in  an  action  to  recover  salary 
due  plaintiff  under  an  alleged  contract  of  employment  for  one  year, 
held,  that  the  evidence  is  sufficient  to  sustain  the  charge  of  the 
trial  justice  that,  as  a  matter  of  law,  a  contract  of  employment  for 
one  year  was  made  out,  and  held  further,  that  although  the  direct- 
ors of  the  defendant  corporation  had  power,  under  its  by-laws,  to 
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remove  plaintiff  as  the  managing  director  of  the  corporation,  such 
power  did  not  carry  with  it  the  right  to  discharge  him  from  the 
employment  of  the  defendant  in  view  of  the  special  contract  for  a 
fixed  term  under  which  he  was  employed. 
Cuppy  v.  Stollwerck  Brothers,  158  App.  Div.  628,  reversed. 

(Argued  December  8,  1915;  decided  January  11,  1916.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
February  13,  1914,  reversing  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  and  granting  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 

Frederick  M.  TJiompson  and  Frank  R.  Savidge  for 
appellant.  The  Appellate  Division  was  in  error  in  hold- 
ing that  the  evidence  did  not  make  out  .a  contract  of 
employment  for  one  year.  (Birdsall  v.  Grant,  37  App. 
Div.  248;  Towle  v.  Remsen,  70  N.  Y.  303.) 

Edward  H.  Wilson  for  respondent.  The  plaintiffs 
contract  was  not  for  a  year,  but  was  only  for  a  salary  at 
the  rate  of  $15,000  a  year  so  long  as  he  should  work  for 
the  defendant.  (Martin  v.  New  York  Life  Ins.  Co.,  148 
N.  Y.  117;  Watson  v.  Gugino,  204  N.  Y.  535;  Wood  on 
Master  and  Servant  [2d  ed.],  §  136;  Granger  v.  Am.  Brew- 
ing Co.,  25  Misc.  Rep.  701;  /.  &  G.  Trust  v.  Tod,  180  N.  Y. 
215;  Thomp.  on  Corp.  §  1620;  National  Bank  of  Ron- 
dout  v.  Burns,  84  App.  Div.  100;  178  N.  Y.  561;  Cos- 
gray  v.  New  England  Piano  Co.,  22  App.  Div.  455.) 
Plaintiff's  contract  was  subject  to  the  right  of  the  board 
of  directors  of  the  defendant  to  remove  him;  and  he, 
having  been  so  removed,  can  have  no  claim  for  subse- 
quent salary.  (Douglas  v.  Merchants'  Ins.  Co.,  118 
N.  Y.  484;  Hunter  v.  Sun  Mutual  Ins.  Co.,  26  La.  Ann. 
13;  Queen  v.  Second  Avenue  R.  R.  Co.,  44  How.  Pr.  281; 
1  Thomp.  on  Corp.  [2d  ed.]  §  1058;  Hingston  v.  Mont- 
gomery, 121  Mo.  App.  451.) 
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Seabury,  J.  This  is  an  action  to  recover  salary  which 
the  plaintiff  claims  to  be  due  him  under  an  alleged  con- 
tract of  employment  for  one  year.  The  plaintiff  claims 
to  have  been  discharged  at  the  end  of  four  months.  The 
claim  of  the  plaintiff  is  that  he  was  employed  by  the 
defendant  as  manager  for  the  year  1910  at  the  compensa- 
tion of  $15,000  and  $1,000  for  expenses  and  15$  of  the 
profits  of  the  defendant  after  the  $15,000  should  have 
been  deducted.  It  was  the  claim  of  the  plaintiff  that 
during  the  year  in  question  the  defendant's  profits 
amounted  to  $100,000,  and  that  he  was  entitled  to 
$12,750  thereof.  The  defendant  put  in  issue  the  making 
of  the  contract  either  as  to  the  salary  or  profits  and 
claimed  that  the  plaintiff  was  not  employed  for  any 
definite  period,  but  was  employed  at  the  rate  of  so  much 
a  year;  that  any  contract  of  employment  which  the 
plaintiff  may  have  had  was  subject  to  the  power  of  the 
board  of  directors  of  the  defendant  to  cancer  it  at  any 
time  and  that  after  four  months  service  the  board  of 
directors  terminated  that  contract,  the  plaintiff  having 
been  paid  in  full  for  services  rendered  up  to  that  time. 
The  trial  court  ruled  as  a  matter  of  law  that  there  was  a 
contract  for  one  year  and  that  the  contract  was  not 
terminated  by  the  resolution  of  the  defendant's  board  of 
directors.  The  jury  found  a  verdict  in  favor  of  the  plain- 
tiff for  the  balance  of  the  salary  for  the  year  1910  for 
$10,000  with  interest. 

The  Appellate  Division  held  that  there  was  no  contract 
for  a  year  and  that  in  any  event  the  resolution  of  the 
defendant's  board  of  directors  terminated  any  contract 
that  may  have  existed  and  directed  that  the  judgment 
entered  upon  the  verdict  of  the  jury  should  be  reversed 
unless  the  plaintiff  would  stipulate  to  reduce  the  verdict 
to  $1,520. 33,  the  amount  of  the  salary  due  from  April  30th, 
1910,  to  which  date  it  had  been  paid,  to  June  6th,  1910, 
when  the  board  of  directors  of  the  defendant  passed  the 
resolution  purporting  to  terminate  the  plaintiff's  employ- 
38 
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ment.  The  plaintiff  refused  so  to  stipulate  and  the  judg- 
ment was  reversed  upon  the  law,  the  facts  being  reviewed 
and  affirmed  and  the  plaintiff  now  appeals  to  this  court. 
It  is  necessary  to  determine  whether  the  plaintiff  was 
employed  for  a  period  of  one  year  and  whether  the  resolu- 
tion of  the  board  of  directors  terminated  the  plaintiff's 
employment.  These  are  the  grounds  upon  which  the 
Appellate  Division  reversed  the  judgment  and  seem  to  us 
to  present  the  only  questions  which  require  discussion. 

A  voluminous  correspondence  in  the  form  of  letters  and 
cablegrams  passed  between  the  parties  which  need  not  be 
set  out  in  full.  The  learned  Appellate  Division  were  of 
the  opinion  that  the  employment  was  at  a  specified  rate 
per  year  and  not  for  the  definite  term  of  a  year  and  was, 
therefore,  merely  at  will.  It  has  frequently  been  held 
that  an  employment  at  a  specified  rate  per  year  is  not 
an  employment  for  a  year.  {Martin  v.  N.  Y.  Life 
Ins.  Co.,  148  N.  Y.  117;  Watson  v.  Gugino,  204  N.  Y. 
535.) 

The  facts  of  this  case  as  disclosed  by  the  correspondence 
of  the  parties  do  not  bring  the  case  within  the  application 
of  this  rule.  In  determining  whether  there  was  a  con- 
tract for  the  term  of  a  year  the  whole  correspondence 
must  be  considered.  This  question  cannot  be  determined 
upon  one  or  two  extracts  from  the  correspondence  con- 
sidered apart  from  their  context.  In  the  letter  which  the 
plaintiff  wrote  to  the  defendant  on  December  8th,  1909, 
he  set  forth  the  conditions  upon  which  he  proposed  to 
continue  in  the  defendant's  employment.  In  that  letter 
he  asked  "what  am  I  to  receive  during  the  coming 
year?"  On  December  16th  the  plaintiff  again  wrote 
defendant  specifying  definitely  the  compensation  which 
"  I  shall  expect  to  receive  *  *  *  at  the  rate  of 
$10,000  per  year,"  etc.  If  the  letters  of  the  plaintiff  of 
December  8th  and  16th  stood  alone  there  would  be  room 
tor  the  contention  that  the  plaintiff  proposed  that  he 
should  be  employed  at  a  specified  rate  *'  per  year"  rather 
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than  for  a  period  of  a  year.  These  letters,  however,  do 
not  stand  alone.  On  December  31st  the  defendant 
acknowledged  the  receipt  of  the  two  letters  which  the 
plaintiff  had  written,  and  on  January  3d,  1910,  the  plaintiff 
cabled:  "  Do  you  confirm  the  agreement  terms  as  per  my 
letter  16th  day  of  December,  15th  day  of  November, 
twelve  months,  also  one  authority,  telegraph  imme- 
diately. "  To  this  message  the  defendant  on  January  5th 
answered:  "You  have  authority  with  certain  limits." 
To  this  message  the  plaintiff  responded:  "If  you  will 
not  agree  to  abide  by  the  conditions  of  letters  dated  16th 
December,  15th  November,  twelve  months,  I  hereby  offer 
my  resignation  and  request  its  acceptance  Monday,  will 
so  advise  trade,  bankers,  salesman."  On  January  7th 
defendant  replied:  "Wish  to  see  you  satisfied  working 
with  enthusiasm  agree  to  your  proposals  for  twelve 
months,  subject  to  conference  according  your  decision 
with  Ludwig  arriving  with  Franz  Kurfuerst  25th  Janu- 
ary protect  our  interests  as  hitherto."  On  January  8th 
the  plaintiff  cabled:  "Your  telegram  to  hand,  remain 
upon  terms  my  letter  16th  day  of  December,  15th  day 
of  November."  Ludwig  Stollwerck,  referred  to  in  the 
defendant's  cable  of  January  7th,  arrived  in  the  latter  part 
of  January  and  no  conference  was  held  on  the  subject  of 
the  agreement  of  employment  nor  was  any  agreement 
made  modifying  in  any  way  the  agreement  set  forth  in 
the  letters  and  cablegrams  referred  to  above.  In  a  let- 
ter which  Ludwig  Stollwerck  wrote  to  the  plaintiff  on 
May  16th,  1910,  referring  to  the  previous  transaction 
between  the  parties  the  writer  said:  "  In  the  year  1909  we 
agreed  to  10000  $  salary  and  for  the  present  year  1910 
we  even  agreed  by  cable  to  your  proposals  for  15000  $ 
salary  "  Considering  this  correspondence  as  a  whole 
and  recalling  that  the  plaintiff's  cablegrams  of  January  3d 
and  January  5th  both  made  special  reference  to  "  twelve 
months"  as  did  also  the  defendant's  answer  of  Janu- 
ary 7th,  we  think  it  is  clear  that  the  plaintiff  was  employed 
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for  a  definite  period  of  one  year.  It  may  be  that  this 
employment  was  subject  to  Ludwig  Stollwerck  and  the 
plaintiff  reaching  a  different  decision  in  the  conference 
that  was  to  take  place  between  them,  but  that  circum- 
stance is  not  of  importance  here  as  it  is  an  undisputed 
fact  in  the  case  that  no  different  decision  was  reached. 
Moreover  Stollwerck 's  letter  of  May  10th  made  it  very 
clear  that  the  plaintiff  had  been  employed  i  i  for  the  present 
year  1910. "  Upon  this  evidence  we  think  that  the  learned 
trial  justice  was  correct  in  charging  the  jury  as  a  matter 
of  law  that  a  contract  of  employment  for  one  year  was 
made  out. 

It  is  conceded  that  the  plaintiff  was  elected  as  a 
managing  director  of  the  defendant  corporation  in  pur- 
suance of  his  contract  with  the  defendant  which  gave 
to  the  plaintiff  sole  authority  in  America  in  the  conduct 
of  the  defendant's  business.  It  is  claimed  by  the  respond- 
ent that  it  had  the  right  to  terminate  the  plaintiff's 
employment,  even  if  he  had  been  employed  for  a  period 
of  one  year.  This  claim  rests  upon  the  fact  that  the 
by-laws  of  the  defendant  corporation,  which  were  known 
to  the  plaintiff,  provided  that  "  The  Board  of  Directors  by 
a  majority  vote  may  at  any  regular  or  special  meeting 
remove  a  director  or  officer  and  by  like  vote  fill  the 
vacancy  so  created . "  Pursuant  to  this  by-law  the  defend  - 
ant  on  April  28th,  1910,  adopted  the  following  resolution: 
"Resolved,  that  Mr.  H.  A.  Cuppy  is  removed  from  his 
position  as  Managing  Director,  and  Mr.  Ludwig  Stoll- 
werck is  hereby  appointed  and  elected  as  Managing 
Director  in  his  place."  We  can  find  in  the  record  no  evi- 
dence that  the  plaintiff  acquiesced  in  this  action  as  has 
been  suggested,  and  we  are  of  the  opinion  that  this  by-law 
did  not  authorize  the  defendant  to  terminate  the  plain- 
tiff's employment  as  general  manager.  While  the  by-law- 
empowered  the  board  of  directors  to  remove  a  director  or 
officer  it  did  not  authorize  them  to  terminate  a  contract 
with  one  whom  they  had  employed  for  a  definite  term. 
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The  fact  that  the  plaintiff  had  been  elected  a  director  in 
no  way  alters  the  situation.  His  election  as  director  was 
in  pursuance  of  his  contract  of  employment.  It  did  not 
supersede  the  contract  and  render  his  contract  which  was 
for  a  definite  term  terminable  at  will.  Douglass  v.  Mer- 
chants' Ins.  Co.  (118  N.  Y.  484),  upon  which  the  respond- 
ent relies,  is  plainly  distinguishable  from  this  case.  In 
that  case  one  who  acted  as  the  secretary  of  the  corporation 
at  an  annual  salary  was  not  employed  for  a  definite  term 
and  the  decision  in  that  case  turned  upon  that  fact. 
Indeed,  in  Judge  Bradley's  opinion  in  that  case  it  is 
pointed  out  that  in  cases  where  the  employee  had  been 
employed  under  a  special  contract  it  has  been  held  that 
the  corporation  loses  its  general  power  of  removal. 
(Trustees  of  Soldiers'  Orphans'  Home  v.  Shaffer,  63 
HI.  243;  Martino  v.  Commerce  Fire  Ins.  Co.,  15  J.  &  S. 
520.) 

The  plaintiff  held  his  place  like  any  other  agent  or 
servant  subject  to  the  terms  of  the  contract  under  which 
he  was  employed.  If  no  stated  term  was  fixed  he  was 
subject  to  removal  by  the  board  of  directors  even  in  the 
absence  of  a  by-law  giving  the  directors  this  power. 
When  he  was  elected  as  a  director  of  the  corporation  he 
held  that  office  under  the  provisions  of  the  by-law  subject 
to  removal  by  the  board  of  directors.  The  power  to 
remove  him  from  the  office  to  which  he  had  been  elected 
did  not  carry  with  it  the  right  to  discharge  him  from  the 
employment  of  the  defendant  in  view  of  the  special  con- 
tract for  a  fixed  term  under  which  he  was  employed. 

The  judgment  of  the  Appellate  Division  should  be 
reversed  and  the  judgment  of  the  Trial  Term  affirmed, 
with  costs  to  the  appellant  in  the  Appellate  Division  and 
in  this  court. 

Willard  Bartlett,  Ch.  J.,  Hiscock,  Chase,  Collin, 
Hogan  and  Pound,  J  J.,  concur. 

Judgment  reversed,  etc. 
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William  Scharff,  Respondent,  v.  John  H.  Jackson, 

Appellant. 

Master  and  servant  —  negligence  —  proximate  cause  — when 
evidence  fails  to  show  that  accident  was  result  of  some  cause  for 
which  defendant  was  responsible. 

1.  A  plaintiff  in  an  action  to  recover  for  injuries  caused  by  negli- 
gence must  fail  if  the  evidence  does  not  show  that  the  injury  was 
the  result  of  some  cause  for  which  the  defendant  is  responsible. 

2.  Where  plaintiff,  who  was  in j  ured  by  bags  of  cement  falling  upon 
him  from  a  pile  in  a  storehouse,  while  he  was  engaged  in  taking  bags 
from  such  pile  and  loading  them  on  a  truck,  claimed  that  the  floor 
on  which  the  bags  were  piled  sagged  because  it  was  loaded  too 
heavily  and  vibrated  when  a  truckload  of  cement  passed  over  it, 
thereby  causing  the  bags  to  fall,  he  cannot  recover  if  the  acci- 
dent may  with  equal  reason  be  accounted  for  on  any  other  theory, 
and  where  the  evidence  does  not  indicate  how  the  bags  that  fell 
were  piled  nor  how  they  fell  or  how  many  fell,  the  evidence  is  insuf- 
ficient to  sustain  a  verdict  for  plaintiff.  It  is  not  enough  to  show 
that  the  condition  of  the  floor  might  have  caused  the  bags  to  fall 
The  burden  is  upon  the  plaintiff  to  establish  that  such  condition 
did  contribute  to  cause  the  injury. 

Scharff  v.  Jackson,  161  App.  Div.  906,  reversed. 

(Argued  December  8, 1915;  decided  January  11,  1916.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  third  judicial  department, 
entered  January  9,  1914,  affirming  a  judgment  in  favor 
of  plain  tiff  entered  upon  a  verdict  in  an  action  to  recover 
damages  for  personal  injuries  alleged  to  have  been  sus- 
tained by  plaintiff  through  the  negligence  of  defendant, 
his  employer. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Neile  F.  Towner  for  appellant.  There  was  no  proof 
that  the  accident  was  due  to  the  fact  that  the  place  was 
unsafe  or  to  a  defect  in  the  ways,  works,  machinery  or 
plant.     (Ruppert  v.  B.  H.   R.  R.   Co.,  154  N.  Y.  94; 
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Lopez  v.  Campbell,  163  N.  Y.  347;  Hollander  v.  Hudson, 
152  App.  Div.  133;  Van  Note  v.  Cook,  55  App.  Div.  54; 
O'Reilly  v.  B.  H.  R.  R.  Co.,  82  App.  Div.  493;  Clark 
v.  Koeppel,  119  App.  Div.  461;  Lamb  v.  Union  By.  Co., 
195  N.  Y.  226;  Huff  v.  American  Fire  E.  Co.,  88  App. 
Div.  329;  Owen  v.  Betsof  Mining  Co.,  102  App.  Div.  135; 
Condran  v.  Park  &  Tilford,  213  N.  Y.  348;  Paul  v. 
Consolidated  Fireworks  Co.,  212  N.  Y.  117;  McDonough 
v.  Beilly  B.  &  S.  Co.,  47  Misc.  Rep.  111.)  The  prosecu- 
tion of  the  work  created  the  danger  and  the  defendant  is 
not  liable  therefor.  (Citrone  v.  OPRourke  Engineering 
Co.,  188  N.  Y.  339;  Henry  v.  Hudson  &  Manhattan  B. 
R.  Co.,  201  N.  Y.  140;  Cacicatore  v.  Transit  Construc- 
tion Co.,  147  App.  Div.  676;  Stewart  v.  Hinckel  Iron 
Co.,  141  App.  Div.  224;  Edgar  v.  Brooklyn  Heights  B. 
R.  Co.,  146  App.  Div.  541;  Kearney  v.  Hanlien,  149  App. 
Div.  524;  Brady  v.  Pennsylvania  Steel  Co.,  138  App. 
Div.  233;  Page  v.  Naughton,  63  App.  Div.  377;  Rip  v. 
Fuchs,  129  App.  Div.  321;  Togerto  v.  Central  Building 
Co.,   123  App.  Div.  840.) 

Tliomas  Francis  Woods  for  respondent.  Whether 
this  case  is  considered  under  the  common  law  or  under 
the  Employers'  Liability  Act,  the  place  was  an  unsafe 
place  and  there  were  defects  in  the  ways,  works,  machin- 
ery and  plant.  (Byan  v.  Cortland,  133  App.  Div.  467; 
McOovern  v.  Central  Vermont  B.  B.  Co.,  123  N.  Y.  284; 
Reillyv.  Troy  Brick  Co.,  184  N.  Y.  399;  Brady  v.  City 
of  New  York,  134  N.  Y.  Supp.  305;  Hackett  v.  Koehler, 
140  App.  Div.  448;  Simonev.  Kirk,  173  N.  Y.  7;  Foster 
v.  Crooker,  142  App.  Div.  268;  Ryan  v.  Fowler,  24 
N.  Y.  410;  Johnson  v.  Terry  &  Tench  Co.,  113  App.  Div. 
762;  Marchall  v.  Stewart,  33  Eng.  L.  &  Eq.  1.)  It  was 
clearly  a  question  of  fact  for  a  jury  whether  the  defects 
in  the  building;  the  dished  and  saucer-shaped  surface  of 
rthe  floor;  the  cracked  and  bent  timbers  underneath  it; 
the  removal  of  from  10,000  to  15,000  pounds  weight  off 
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the  floor;  the  weight  of  1,500,000  pounds  on  the  floor; 
and  the  moving  of  heavy  weights  from  and  over  the 
surface  of  the  floor  by  Kirchner  caused  the  injuries  to 
plaintiff.  (Re illy  v.  Troy  Brick  Co.,  184  N.  Y.  399; 
Eastwood  v.  Retsoff  Mining  Co.,  86  Hun,  91;  152  N.  Y. 
651;  Wazenski  v.  X.  Y.  C.  R.  R.  Co.,  180  N.  Y.  466; 
Ainsworth  v.  X.  Y.  Central  R.  R.  Co.,  208  N.  Y.  621; 
Oalvin  v.  Mayor,  etc.,  112  N.  Y.  223;  Weil  v.  D.  D.  & 
E.  B.  R.  Co.,  119  N.  Y.  147;  Tinker  v.  N.  Y.,  O.  &  W. 
R.  Co.,  71  Hun,  431;  McXally  v.  P.  Ins.  Co.,  137  K  Y. 
389;  Eastland  v.  Clarke,  165  N.  Y.  420-  Greenery.  Gen. 
Elec.  Co.,  147  App.  Div.  462.) 

Pound,  J.  The  accident  occurred  on  February  16, 
1911,  when  both  of  plaintiff's  legs  were  broken  by  falling 
bags  of  cement.  The  complaint  alleges  acts  of  negli- 
gence at  common  law  and  under  the  Employers'  Liability 
Act  (Labor  Law,  amended  by  L.  1910,  ch.  352),  but  the 
notice  required  to  be  served  under  section  201  of  the 
Labor  Law  was  not  offered  in  evidence  on  the  trial. 

The  questions  are  whether  defendant  was  negligent  in 
furnishing  plaintiff  with  a  safe  place  to  work  and  whether 
plaintiff  sustained  injuries  by  reason  of  such  negligence. 

Defendant  is  a  corporation.  It  conducts  a  storehouse 
in  the  city  of  Albany  in  which  plaintiff  was  working  at 
the  time  of  the  accident.  The  storehouse  is  a  one-story 
building,  consisting  of  one  room  50x100  feet,  with  cellar 
beneath.  At  the  time  of  the  accident  it  was  filled 
with  bags  of  cement  and  barrels  of  lime,  weighing  one 
to  one  and  one-half  million  pounds.  Plaintiff's  evi- 
dence establishes  that  the  floor  sagged  from  two  to  six 
inches,  depending  upon  the  weight  placed  upon  it;  that 
it  vibrated  when  truckloads  of  cement  and  lime  were 
moved  over  it;  that  it  sprang  up  and  down  when  heavy 
loads  were  put  on  or  taken  off.  Plaintiff  was  working  in 
the  northeast  corner  of  the  room  with  a  helper  loading  bags 
of  cement  on  a  truck  from  a  pile  of  such  bags  ten  bags  high, 
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weighing  about  one  hundred  pounds  each,  and  then  plac- 
ing them  on  wagons  outside.  Two  wagons  had  been 
loaded  when  the  accident  happened.  Plaintiff  and  his 
helper  came  back  for  another  load,  but  before  they  touched 
a  bag  the  bags  fell,  causing  the  injury.  At  the  time  of 
the  accident  one  Kirchner  was  removing  barrels  of  lime 
on  a  handtruck  some  distance  from  the  place  of  the 
accident. 

Although  plaintiff  gave  evidence  tending  to  show  that 
on  previous  occasions  when  the  workmen  were  trucking 
cement  over  the  floor  bags  had  fallen,  there  is  a  total 
failure  of  proof  that  on  these  occasions,  or  on  the  occasion 
when  plaintiff  was  hurt,  the  bags  fell  by  reason  of  the 
condition  of  the  floor.  It  does  not  appear  that  either  the 
sagging  or  the  vibration  of  the  floor  caused  the  bags  to 
fall.  At  the  time  of  the  accident  there  was  no  move- 
ment or  shaking  of  the  floor,  except  as  the  jury  might 
infer  that  Kirchner's  operations  with  his  truck  seventy 
feet  or  so  away  caused  such  vibration,  but  there  is 
nothing  except  the  coincidence  in  time  to  suggest  this. 

The  evidence  does  not  indicate  how  the  bags  that  fell 
upon  plaintiff  were  piled,  nor  how  they  fell,  nor  how 
many  fell.  The  fall  may  have  been  due  to  improper  pil- 
ing or  the  pile  may  have  been  rendered  insecure  by  plain- 
tiff and  his  helper  when  they  got  out  the  other  bags  of 
cement. 

Plaintiff  cannot  recover  if  the  accident  may,  with 
equal  reason,  be  accounted  for  on  another  theory  than 
that  the  bags  fell  because  the  floor  sagged  when  heavy 
loads  were  piled  on  it  and  vibrated  when  heavy  bodies 
went  over  it.  It  is  not  enough  to  show  that  the  con- 
dition of  the  floor  might  have  caused  the  bags  to  fall.  The 
burden  is  upon  the  plaintiff  to  establish  that  the  condition 
of  the  floor  did  cause  the  bags  to  fall.  This  fact,  like  any 
other,  may  be  shown  by  circumstantial  evidence.  The 
plaintiff  makes  positive  proof  of  the  shaky  floor  and  of 
the  accident.     But  is  the  inference  that  the  condition  of 
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the  floor  caused  the  accident  the  only  one  that  can  fairly 
and  reasonably  be  drawn  from  these  facts  ?  "  The  plain- 
tiff must  fail  if  the  evidence  does  not  show  that  the  injury 
was  the  result  of  some  cause  for  which  the  defendant  is 
responsible."  (Ruppert  v.  Brooklyn  Heights  R.  R.  Co., 
154  N.  Y,  90,  95.) 

In  the  case  of  Wazenski  v.  iV.  F.  C.  &  H.  R.  R.  R. 
Co.  (180  N.  Y.  466, 469),  cited  by  respondent,  O'Brien,  J., 
said:  "  There  is  really  no  other  way,  [than  the  way  sug- 
gested by  the  plaintiff]  that  I  can  perceive,  to  account  for 
the  accident."  In  the  case  of  Reilly  v.  Troy  Brick  Co. 
(184  N.  Y.  399),  also  relied  upon  to  sustain  the  verdict,  a 
question  arose  as  to  defendant's  negligence,  but  there 
was  no  dispute  as  to  the  cause  of  the  accident. 

Plaintiff  must  sustain  a  theory  of  cause  and  effect  irre- 
concilable with  any  other  theory  than  that  his  injuries 
were  directly  and  proximately  caused  by  reason  of  defend- 
ant's negligence.  {Lopez  v.  Campbell,  163  N.  Y.  340, 
347.) 

Without  more  definite  evidence  of  the  condition  of  the 
pile  of  bags  of  cement  immediately  before  it  fell  and  the 
manner  of  the  fall,  which  shall  negative  the  present  pos- 
sible inference  that  plaintiff  himself  left  the  pile  insecure 
and  top-heavy,  so  that  it  fell  solely  of  its  own  weight, 
plaintiff  fails  to  establish  that  defendant's  negligence 
with  regard  to  the  condition  of  the  floor  was  a  contributing 
cause  of  his  injuries. 

The  judgment  should  he  reversed  and  a  new  trial 
ordered,  costs  to  abide  the  event. 

Willard  Bartlett,  Ch.  J.,  Hiscock,  Chase,  Collix. 
Hogan  and  Seabury,  JJ.,  concur. 

Judgment  reversed,  etc. 
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Mary  F.  Ga  Nun,  on  Behalf  of  Herself  and  Other 
Creditors  of  Jane  M.  Sands,  Deceased,  Appellant,  v. 
Mary  E.  Palmer,  Individually  and  as  Executrix  of 
Jane  M.  Sands,  Deceased,  ^Respondent. 

Contract  —  written  agreement  construed  and  held  to  be  con- 
tractual not  testamentary  — Court  of  Appeals  concluded  by 
judgment  of  Appellate  Division  that  findings  of  fraud  were 
contrary  to  evidence — transfer  without  consideration  by  debtor 
raises  presumption  of  fraud. 

1.  Plaintiff  and  defendant's  testatrix  entered  into  an  agreement 
in  writing  to  the  effect  that  plaintiff  promised  "to  care  for 
(decedent)  in  sickness  and  health,  so  long  as  she  lives,"  and  decedent 
promised  to  pay  to  plaintiff  a  certain  sum  each  month,  and  at 
decedent's  death  plaintiff  was  to  have  a  sum  "she  will  find  in  the 
safe  deposit "  and  other  articles.  In  an  action  by  plaintiff  to  set 
aside  as  fraudulent  a  subsequent  transfer  of  her  property  by 
decedent  it  was  contended  that  while  the  promise  to  pay  the  monthly 
sum  is  contractual,  the  contract  stops  there,  and  what  follows  is 
testamentary.  Held,  untenable;  that  the  promise  made  by  decedent 
is  expressed  in  a  single  sentence;  its  clauses  are  closely  bound 
together  and  the  promise  extends  to  all  of  them;  that  the  writing 
contains  all  the  elements  of  a  valid  contract;  that  the  plaintiff  has 
established  her  position  as  a  creditor  and  is  entitled  to  maintain  the 
action. 

2.  The  Court  of  Appeals  has  no  jurisdiction  to  review  the  action 
of  the  Appellate  Division  in  reversing  upon  the  facts  a  judgment  of 
Special  Term  unless  there  was  no  question  of  fact  on  which  the 
reversal  could  be  based.  To  make  out  such  a  question  it  is  not  nec- 
essary that  there  be  any  conflict  in  the  evidence;  it  is  enough  that 
conflicting  inferences  may  be  drawn  from  uncontroverted  evidence. 
Hence,  where  the  Appellate  Division  has  reversed  a  judgment, 
based  on  findings  of  fraud,  as  contrary  to  the  weight  of  evidence, 
this  court  is  concluded  by  its  judgment  upon  the  facts. 

8.  A  transfer  without  consideration  by  one  who  is  then  a  debtor 
raises  a  presumption  of  fraud  and  the  creditor  may  stand  upon  that 
presumption  until  it  is  repelled.  It  is  not  for  him  to  show  what 
other  property  is  retained.  (Kain  v.  Lark  in,  131  N.  Y.  300,  so 
far  as  it  holds  to  the  contrary,  held  to  have  been  overruled.)  If 
there  was  no  consideration  the  fraudulent  purpose,  in  the  absence 
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of  explanation,  is  an  inference  of  law.    The  liability  to  this  plaintiff 
was  an  indebtedness  within  the  meaning  of  the  rule.    (Smith  v.  Reid* 
134  N.  Y.  568;  Kerker  v.  Levy,  206  N.  Y.  109,  followed.) 
Ga  Nun  v.  Palmer,  159  App.  Div.  86,  modified. 

(Argued  December  16,  1915;  decided  January  11,  1916.) 

Appeal  from  a  judgment,  entered  December  24,  1913, 
upon  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  second  judicial  department,  reversing  a 
judgment  in  favor  of  plaintiff  entered  upon  a  decision  of 
the  court  on  trial  at  Special  Term  and  directing  a  dismissal 
of  the  complaint. 

The  nature  of  the  action  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 

Alton  B.  Parker,  Charles  Thaddens  Terry,  Edward 
Ward  McMahon,  Frederic  S.  Barnum  and  Henry  H. 
Wells  for  appellant.  The  dismissal  of  the  complaint  by 
the  Appellate  Division  upon  the  sole  ground,  as  stated  in 
its  order,  that  the  instrument  in  suit,  so  far  as  regards 
the  provision  for  the  payment  of  $20,000,  is  testamentary 
in  character,  wa^s  error  in  law.  The  instrument,  upon  its 
face,  and  the  evidence  of  the  circumstances  leading  up  to 
and  attending  its  execution,  and  bearing  upon  the  inten- 
tions of  the  parties  thereto,  all  undisputed,  establish 
clearly  that  it  is  contractual  throughout.  {Van  Cott  v. 
Prentice,  104  N.  Y.  45;  Publishing  Co.  v.  Steamship 
Co.,  148  N.  Y.  31);  Smith  v.  Smith,  2  Johns.  235;  Brooks 
v.  Hubbard,  3  Conn.  58;  Oleason  v.  Pinney,  5  Cow.  152; 
Murphy  v.  Dernberg,  84  App.  Div.  101;  Hand  v.  Gas 
Engine  Power  Co.,  167  N.  Y.  142;  Swan  v.  Etgen,  152 
App.  Div.  399;  Carnwright  v.  Gray,  127  N.  Y.  92;  Worth 
v.  Case,  42  N.  Y.  362;  Hegeman  v.  Moon,  131  N.  Y.  462; 
Putnam  v.  Lincoln  Safe  Deposit  Co.,  191  N.  Y.  166; 
Root  v.  Strang,  77  Hun,  14.)  The  reversal  by  the  appel- 
late court  of  the  findings  of  fact  made  by  the  trial  court 
as  against  the  weight  of  evidence  was  error  because  there 
are  no  facts  or  reasonable  inferences  to  be  drawn  from 
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the  facts  in  the  record  which  would  sustain  contrary  find- 
ings, and  this  court,  therefore,  can  and  should  reverse 
the  judgment  and  order  appealed  from  and  reinstate  the 
judgment  of  the  trial  court.  (Greemvald  v.  Wales,  174 
N.  Y.  140;  Billings  v.  Russell,  101  N.  Y.  226;  Baldwin 
v.  Short,  125  N.  Y.  553;  Hirshfeld  v.  Fitzgerald,  157 
N.  Y.  166;  Often  v.  Manhattan  Ry.  Co.,  150  N.  Y.  395; 
Cardozo  Juris,  of  Ct.  of  Appeals,  §  10;  Benedict  v.Arnoux, 
154  N.  Y.  724;  Davenport  v.  Palmer  &  Mayne,  211  N.  Y. 
596.) 

George  H.  Taylor,  Jr.,  and  George  H.  Hyde  for 
respondent.  This  court  has  no  power  to  review  the 
determination  of  reversal  appealed  from  in  so  far  as  that 
determination  is  based  upon  the  proposition  that  certain 
findings  of  fact  specified  were  against  the  weight  of  the  evi- 
dence. (Junkermannv.  Tilyou  Realty  Co.,  213 N.  Y.  404; 
Faber  v.  New  York,  213  N.  Y.  411;  Middleton  v.  Whit- 
ridge,  213  N.  Y.  499;  Hirshfeld  v.  Fitzgerald,  157  N.  Y. 
166;  Code  Civ.  Pro.  §  1338;  Seeinan  v.  Levine,  205  N.  Y. 
514;  Stokes  v.  Continental  Trust  Co.,  186  N.  Y.  285; 
Lenox  v.  Lenox,  195  N.  Y.  359;  Preston  v,  ufEtna  Ins. 
Co.,  193  N.  Y.  142;  Untermeyer  v.  City  of  Yonkers, 
188  N.  Y.  594;  McKinley  v.  Hessen,  202  N.  Y.  24.) 
The  contract,*  the  breach  of  which  is  the  basis  of  plain- 
tiff's claim,  provided  only  for  the  payment  of  $70  per 
month  by  the  decedent  to  the  plaintiff  during  the  dece- 
dent's lifetime  for  the  support  of  the  house  and  her 
(plaintiff's)  clothes;  the  provision  as  to  the  $20,000  which 
was  to  be  found  in  a  safe  deposit  vault  in  the  city  of 
New  York  at  the  death  of  the  decedent  is  in  the  nature 
of  a  specific  legacy  and  cannot  be  made  the  basis  of  a 
claim  for  damage;  there  was  no  promise  by  Jane  M.  Sands 
to  pay  $20,000  to  Mrs.  Ga  Nun;  the  contract  was  in  plain- 
tiff's handwriting,  and  if  doubtful  in  meaning  must  be 
construed  favorably  to  defendant.  (Berry  Harvester  Co. 
v    Wood  Co.,  152  N.  Y.  540;  Crawford  v.  McCarthy, 
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159  N.  Y.  514;  Ga  Nun  v.  Palmer,  202  N.  Y.  483;  Jar- 
man  on  Wills,  11;  Langdon  v.  Astor,  16  N.  Y.  9;  Hub- 
bard v.  Hubbard,  12  Barb.  148;  Robinson  v.  Brewster, 
140  HI.  649;  Olney  v.  J9bwe,  89  111.  556;  Cover  v.  Stem, 
67  Md.  449;  Coulter  v.  Shehnadtne,  204  Peim.  St.  51;' 
Daue/  v.  Arnold,  201  111.  570;  Roquet  v.  Eldridge,  118 
Ind.  147;  JBbK  v.  Z,t6ty,  80  Me.  329.)  The  dismissal  by 
the  Appellate  Division  was  warranted  as  a  matter  of  law 
because  the  plaintiff  failed  to  show  any  fraud  on  the  part 
of  Mary  E.  Palmer  in  any  of  the  transactions  as  to  which 
evidence  was  adduced.  (Kalish  v.  Higgins,  70  App. 
Div.  192;  175  N.  Y.  495;  Multz  v.  Price,  82  App.  Div. 
339;  Fitzpatrick  v.  Fox,  80  App.  Div.  345;  Matter  of 
Case,  214  N.  Y.  199.) 

Cardozo,  J.  The  plaintiff  asserts  that  she  is  a  cred- 
itor of  Jane  M.  Sands,  deceased,  and  that  transfers  in 
fraud  of  her  rights  as  a  creditor  were  made  by  the  debtor 
during  life.  Disaffirming  the  fraudulent  transfers,  she 
brings  this  action  to  set  them  aside  (Personal  Property 
Law  [Cons.  Laws,  ch.  41],  §  19;  Real  Property  Law 
[Cons.  Laws,  ch.  50],  §  268).  Her  position  as  a  creditor 
is  disputed;  the  intent  to  defraud  her  is  denied.  A  judg- 
ment in  her  favor  has  been  reversed  by  the  Appellate 
Division,  and  her  complaint  dismissed. 

In  November,  1899,  Jane  M.  Sands  was  over  seventy 
years  of  age.  She  was  unmarried  and  lived  alone.  She 
wished  a  companion  to  watch  over  her  and  tend  her;  and 
she  found  the  desired  companion  in  her  cousin,  the  plain- 
tiff. At  that  time  the  plaintiff  was  a  dressmaker  in 
Brewster,  N.  Y.,  with  an  established  business.  She  gave 
up  her  business  and  went  to  live  with  Miss  Sands  in 
Brooklyn.  They  made  an  agreement  which  was  put  in 
writing,  and  it  reads  as  follows: 

"Nov.  23,  1899. 

"  I,  Mary  F.  Ga  Nun,  do  promise  to  care  for  Jane  M. 
Sands,  in  sickness  and  health,  so  long  as  she  lives. 
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" 1,  Jane  M.  Sands,  do  promise  to  pay  Mary  F.  Ga  Nun 
$70  a  month  for  the  support  of  the  house  and  her  clothes 
so  long  as  I  live,  and  at  my  death  she  is  to  have  $20,000 
that  she  will  find  in  the  Safe  Deposit  in  New  York,  and 
she  is  to  take  my  keys  and  distribute  the  packages  in  the 
box  as  they  are  marked,  and  all  my  clothing  and  wear- 
ing apparel  and  silver,  (in  short)  everything  in  the  house 
shall  be  Mary  F.  Ga  Nun's. 

"  (Signed)    JANE  M.  SANDS. 
"  Louis  W.  Jansen 
"A.  S.  Leonard,  M.  D. 
"W.  G.  Bourne, 

"Witnesses." 

The  two  women  lived  together  until  May,  1900.  Miss 
Sands  then  refused  to  live  with  the  plaintiff  longer,  trans- 
ferred her  home  to  Poughkeepsie,  and  lived  until  her 
death  in  August,  1906,  with  a  friend,  Mary  E.  Palmer, 
who  is  the  defendant  here.  On  her  death,  neither  $20, 000, 
nor  any  other  sum,  was  found  in  the  safe  deposit  box  in 
New  York.  She  had  given  up  the  box  when  she  aban- 
doned the  plaintiff.  Her  will  gave  Mrs.  Palmer  every- 
thing. "  In  case  I  leave  any  property  undisposed  of 
at  the  time  of  my  decease,  I  give  and  devise  same  to 
Mary  E.  Palmer,  and  appoint  her  executor."  The  lan- 
guage of  this  gift  suggests  a  purpose  to  dispose  of  the 
estate  during  life,  and  that  purpose  must  have  been  ful- 
filled, for  all  that  was  left  of  the  estate  when  Miss  Sands 
died  was  a  small  quantity  of  jewelry  of  little  or  no  value. 
Everything  else  had  been  transferred,  and  much,  if  not 
all,  had  come  into  the  hands  of  Mrs.  Palmer.  There  is 
testimony,  and  it  is  not  contradicted,  that  at  the  time  of 
the  break  with  the  plaintiff,  a  lawyer  advised  Miss  Sands, 
in  the  presence  of  Mrs.  Palmer,  that  a  contract,  unlike 
a  will,  could  not  be  revoked,  that  property  forming  part 
of  the  estate  at  death  must  be  applied  in  payment  of 
debts,  and  that  the  only  way  to  &void  that  result  was  to 
give  the  property  away  during  life.     The  plaintiff  insists 
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that  the  transfers  to  Mi's.  Palmer  were  made  as  the 
product  of  that  advice.  She  insists  that  they  were  made 
without  consideration,  and  with  fraudulent  intent.  In 
support  of  that  charge,  she  has  given  testimony  which 
satisfied  the  trial  judge.  He  held  Mrs.  Palmer  account- 
able for  seventy-five  shares  of  Union  Pacific  stock;  for 
$15,000  of  Union  Pacific  bonds,  the  proceeds  of  which 
were  invested  in  part  in  real  estate  in  Mount  Vernon; 
and  for  thirty  shares  of  stock  of  the  Greenwich  Trust 
Company.  Mrs.  Palmer's  position  is  that  some  of  this 
property  never  reached  her  hands,  and  that  for  whatever 
did  come  to  her  she  gave  value.  She  concedes  that  she 
received  seventy-five  shares  of  Union  Pacific  stock.  She 
claims,  however,  that  in  return  for  this  stock,  she  under- 
took by  an  agreement  not  unlike  the  plaintiff's  to  provide 
a  home  for  her  friend.  In  support  of  that  claim,  she 
relies  upon  some  testimony  of  her  husband.  She  also  con- 
cedes, though  at  one  time  she  denied  under  oath,  that 
she  received  thirty  shares  of  Greenwich  Trust  Company 
stock,  but  she  relies  upon  the  recital  "  for  value  received  " 
in  the  assignment  as  some  evidence  that  she  paid  for  it 
(Strickland  v.  Henry,  175  N.  Y.  372).  She  has  not  taken 
the  stand  herself;  and  if  some  elements  of  the  transactions 
are  obscure,  we  have  no  explanation  from  her  lips  to 
relieve  the  obscurity.  The  Appellate  Division  held,  how- 
ever, that  the  findings  of  fraud  were  against  the  weight 
of  evidence.  It  held  also  that  the  writing  signed  by  Miss 
Sands  was  not  a  contract  for  the  payment  of  $20,000,  but 
was  in  the  nature  of  a  specific  legacy;  and  because  there 
was  no  contract,  that  the  action  could  not  be  maintained 
and  that  the  complaint  should  be  dismissed. 

Whether  there  was  a  contract  is  the  first  question  to 
be  determined.  The  promise  to  pay  the  plaintiff  seventy 
dollars  a  month  is  conceded  to  be  contractual.  The 
defendant's  argument  is  that  the  contract  stops  there, 
and  that  what  follows  is  testamentary.  That  argument 
was  accepted  by  the  Appellate  Division.     The  holding 
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was  u  that  the  contractual  part  of  the  instrument  under 
consideration  was  limited  to  an  obligation  upon  the  part 
of  plaintiff  to  care  for  Miss  Sands  'in  sickness  and 
health '  as  long  as  she  lived,  and  to  an  obligation  upon 
the  part  of  the  latter  to  pay  her  $70  a  mouth  therefor, 
and  that  the  remaining  provisions  of  said  instrument  are 
testamentary  in  character."  In  that  holding,  we  are 
unable  to  concur.  The  promise  that  Miss  Sands  made  is 
expressed  in  a  single  sentence.  Its  clauses  are  closely 
bound  together.  The  promise  extends  to  all  of  thera.  By 
the  decision  of  the  Appellate  Division  this  single  sen- 
tence, with  its  clauses  united  by  the  conjunction  "  and," 
has  been  split  up  into  two  elements.  The  first  clause,  it 
is  said,  is  part  of  a  contract;  the  second,  part  of  an  infor- 
mal will.  The  first,  it  is  said,  gives  rise  to  an  irrevocable 
obligation;  the  second  is  the  expression  of  a  transitory 
purpose,  which  may  be  canceled  over  night.  We  find 
no  warrant  for  this  dismemberment  of  the  contract.  On 
the  one  side  we  have  the  plaintiff's  promise  to  care  for 
Miss  Sands  during  life;  on  the  other  we  have  the  prom- 
ise of  the  reward  for  the  service.  There  is  nothing  to 
show  that  one  part  of  this  reward  was  to  be  irrevocable, 
and  that  another  was  to  be  revocable.  Each  promise  in 
its  entirety  is  the  consideration  for  the  other.  It  makes 
no  difference  in  such  circumstances  that  part  of  the 
reward  is  payable  after  death.  The  character  of  the 
promise  is  not  changed  by  the  time  fixed  for  its  perform- 
ance (Hegeman  v.  Moon,  131  N.  Y.  462;  Camwright 
v.  Gray,  127  N.  Y.  92;  Robb  v.  Washington  &  Jefferson 
College,  185  N.  Y.  485).  It  makes  no  difference  that 
the  reward  may  seem  to  be  extravagant  in  amount. 
Unless  there  is  fraud  or  undue  influence,  the  inadequacy 
of  the  consideration  does  not  destroy  the  obligation  of  the 
contract  {Earl  v.  Peck,  64  N.  Y.  596;  Matter  of  Bradbury, 
105  App.  Div.  250,  255).  It  makes  no  difference  that  the 
contract  is  for  the  payment  of  a  specific  fund,  to  be  found 
in  a  specific  place.  If  the  promisor  has  made  away  with 
*  39 
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the  fund,  she  must  answer  for  the  breach  by  the  payment 
of  an  equal  sum  as  damages  (N.  Y.  News  Publishing  Co. 
v.  Nat.  Steamship  Co.,  148  N.  Y.  39;  Simon  v.  Etgen,  213 
N.  Y.  589).  The  canon  of  construction  which  prefers  the 
meaning  that  will  sustain  rather  than  one  that  will 
defeat  an  instrument,  reinforces  these  conclusions.  Treat 
the  promise  as  testamentary,  and  it  is  not  effective  for  any 
purpose;  there  is  no  suggestion  that  the  writing  was  exe- 
cuted with  the  formalities  requisite  for  wills.  Treat  it  as 
contractual,  and  it  is  precisely  adapted  to  the  attainment 
of  the  end  in  view.  In  fine  we  discover  in  this  writing 
all  the  elements  of  a  valid  contract,  and  we  are  not  at 
liberty,  for  the  purpose  of  destroying  its  validity,  to  con- 
strue it  as  anything  else.  We  think  that  this  court 
looked  upon  the  promise  as  contractual  when  the  case 
was  here  on  an  earlier  appeal  (202  N.  Y.  483).  But 
there  are  statements  in  that  opinion  which  may  have  left 
the  question  open,  and  we  have  considered  it  anew. 

We  hold,  therefore,  that  the  plaintiff  has  established 
her  position  as  a  creditor,  and  is  entitled  to  maintain  this 
action.  We  have  yet  to  determine  whether  she  has 
shown  that  the  transfers  to  Mrs.  Palmer  were  made  or 
accepted  with  fraudulent  intent.  The  Appellate  Division 
reversed  the  findings  of  fraud  as  contrary  to  the  weight 
of  evidence.  The  dismissal  of  the  complaint,  however, 
was  not  put  upon  that  ground.  The  order  states  that  the 
complaint  is  dismissed  because  the  promise  is  testamentary 
and  unenforcible.  The  implication  is  that  if  the  failure 
to  prove  fraud  by  a  preponderance  of  evidence  had  been 
the  only  objection  to  the  judgment,  the  Appellate 
Division  would  not  have  dismissed  the  complaint,  but 
would  have  granted  a  new  trial  (Bonnette  v.  Molloy, 
209  N.  Y.  167).  But  the  plaintiff  asks  us  to  hold  that 
the  Appellate  Division  was  not  even  justified  in  granting 
a  new  trial.  She  insists  that  fraud  was  conclusively 
established,  and  that  the  judgment  of  the  trial  court 
ought,  therefore,  to  have  been  affirmed. 
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This  court  has  no  jurisdiction  to  review  the  action  of 
the  Appellate  Division  in  reversing  upon  the  facts  a  judg- 
ment of  the  Special  Term  unless  there  was  no  question  of 
fact  on  which  the  reversal  could  be  based  (Hirshfeld  v. 
Fitzgerald,  157  N.  Y.  166;  Matter  of  Totten,  179  N.  Y. 
112,  122).  To  make  out  such  a  question  it  is  not  necessary 
that  there  be  any  conflict  in  the  evidence;  it  is  enough 
that  conflicting  inferences  may  be  drawn  from  uncontro- 
verted  evidence  (Hirsch  v.  Jones,  191  N.  Y.  195;  Tousey 
v.  Hastings,  19-1  N.  Y.  79).  We  think  that  when  that 
test  is  applied,  questions  of  fact  must  be  held  to  have  been 
involved  in  the  decision  of  this  case,  and  hence  that  we 
are  concluded  by  the  judgment  of  the  Appellate  Division 
that  the  weight  of  evidence  is  in  conflict  with  the  decision. 
However  persuasive  the  evidence  of  fraud  may  seem  to  us, 
we  are  unable  to  say  that  conflicting  inferences  may  not  be 
drawn  from  it.  But  the  opinion  of  the  Appellate  Division 
suggests,  we  think,  a  misconception  of  the  law,  which 
may  have  controlled  its  judgment  upon  the  facts,  and 
which  ought,  therefore,  to  be  pointed  out  for  the  guid- 
ance of  the  trial  court.  The  disapproval  of  the  findings 
of  fraud  is  placed  in  that  opinion  upon  two  grounds.  It 
is  said  in  the  first  place  that  there  is  some  evidence  that 
the  transfers  to  Mrs.  Palmer  were  not  entirely  without 
consideration.  This  is  said  somewhat  doubtfully,  and  in 
evident  recognition  of  the  adverse  inferences  to  be 
drawn  from  her  failure  to  take  the  stand  and  explain  the 
dubious  transactions.  But  the  opinion  goes  on  to  state, 
and  with  greater  assurance,  that  even  though  the  trans- 
fers were  voluntary,  the  burden  was  on  the  plaintiff  to 
show  that  at  the  time  when  they  were  made  they  left  the 
grantor  insolvent.  It  is  here  that  the  learned  Appellate 
Division,  in  our  judgment,  has  misconceived  the  law. 
The  rule  is  that  a  transfer  without  consideration  by  one 
who  is  then  a  debtor  raises  a  presumption  of  fraud.  The 
creditor  may  stand  upon  that  presumption  until  it  is 
repelled.     It  is  not  for  him  to  show  what  other  property 
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was  retained  (Kerker  v.  Levy,  206  N.  Y.  109;  Smith 
v.  Reid,  134  IN.  Y.  568;  Cole  v.  Tyler,  65  N.  Y.  73,  78). 
Kain  v.  Larkin  (131  N.  Y.  300),  to,  the  extent  that  it 
held  to  the  contrary,  has  now  been  overruled  (Kerker 
v.  Levy,  supra ;  Sanitary  F.  &  C.  Co.  v.  Scheidecker, 
165  App.  Div.  294,  296).  The  transfers  may,  of  course, 
have  been  fraudulent  even  though  there  was  a  consid- 
eration (Baldwin  v.  Short,  125  N.  Y.  553;  Galle  v. 
Tode,  148  N.  Y.  270,  279;  Greenwald  v.  Wales,  174 
N.  Y.  140).  Their  validity  turns  then  upon  the  intent 
with  which  they  were  given  or  received.  If,  however, 
there  was  no  consideration,  the  fraudulent  purpose,  in  the 
absence  of  explanation,  is  an  inference  of  law  (Coleman 
v.  Burr,  93  N.  Y.  17;  Smith  v.  Reid,  supra ;  Cole  v. 
Tyler,  supra).  The  liability  to  the  plaintiff  was  an 
indebtedness  within  the  meaning  of  that  rule  (Pulsiferx. 
Waterman,  73  Me.  233,  238;  Post  v.  Stiger,  29  N.  J.  Eq. 
554,  558;  Welch  v.  Morris,  193  Mo.  304,  323).  Whether 
the  Appellate  Division,  if  it  had  correctly  estimated  the 
effect  of  transfers  without  consideration,  would  still  have 
held  that  fraud  had  not  been  proved,  would  have  held 
that  some  of  the  contested  transfers  were  not  made,  and 
that  the  others  were  made  for  value  and  without  guile, 
we  may  doubt,  but  cannot  know.  On  a  new  trial  it  will 
be  the  duty  of  the  trial  judge,  exercising  an  independent 
judgment,  to  draw  his  own  inferences  and  reach  his  own 
conclusion  (Gugel  v.  Hiscox,  216  N.  Y.  145,  152). 

The  judgment,  so  far  as  it  dismisses  the  complaint, 
should  be  reversed  and  a  new  trial  granted,  with  costs  in 
the  Appellate  Division  and  in  this  court  to  abide  the 
event. 

Willard  Bartlett,  Ch.  J.,  Chase,  Collin,  Cudde- 
back,  HoGANand  Pound,  JJ.,  concur. 

Judgment  accordingly. 
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Fred   Seyford,  Appellant,  v.  Southern   Pacific 
Company,  ^Respondent. 

Master  and  servant  —  action  by  injured  employee  —  contrib- 
utory negligence  of  plaintiff—  effect  of  statute  (Labor  Law,  as 
ami  by  L.  1910,  ch.  352,  §  202-a)  providing  that  contributory 
negligence  shall  be  a  defense  to  be  "  pleaded  and  proved  by  the 
defendant "  —  when  contributory  negligence  question  for  the 
jury. 

1.  Since  the  addition  to  the  Labor  Law  (Cons.  Laws,  ch.  31;  amd., 
L.  1910,  ch.  852,  §  202-a)  providing  that  the  contributory  negligence 
of  an  injured  employee  shall  be  a  defense  to  be  "  pleaded  and 
proved  by  the  defendant,"  a  plaintiff  in  an  action  to  recover  from 
his  employer  damages  for  negligence,  arising  out  of  and  in  course  of 
bis  employment,  has  been  relieved  of  the  burden  of  proving  affirm- 
atively that  his  own  negligence  did  not  contribute  to  the  acci- 
dent, and  his  case  should,  when  he  has  made  out  a  prima  facie  case 
of  defendant's  negligence,  be  submitted  to  the  jury,  unless,  it 
appears  that  the  uncontradicted  proof  of  his  own  negligence  is  so 
certain  and  convincing  that  no  reasonable  mind  could  reach  the 
conclusion  that  he  had  been  careful,  and  this  is  the  rule  even 
though  a  verdict  in  his  favor  would  be  set  aside  as  against  the 
weight  of  evidence. 

2.  Where  plaintiff,  an  electrician,  while  working  in  a  dark  or 
dimly-lighted  place  in  a  steamship,  with  which  he  was  not  familiar, 
fell  through  an  open  hatch,  or  coal  hole,  to  a  deck  below,  thereby 
suffering  the  injuries  for  which  this  action  is  brought,  it  was  a 
question  of  fact  for  the  jury,  subject  to  review  by  the  court  and 
the  duty  to  order  a  new  trial  if  the  verdict  was  against  the  weight 
of  evidence,  whether  the  place  was  so  dark  as  to  render  it  danger- 
ous, whether  the  condition  of  open  hatches  was  sufficiently  known 
to  plaintiff  to  put  him  on  his  guard  and  whether  on  the  facts  plain- 
tiff's fall  was  conclusively  presumptive  of  negligence  on  his  part. 
It  was  error,  therefore,  for  the  Appellate  Division  to  reverse  the 
judgment  for  plaintiff,  entered  on  the  verdict  of  the  jury,  and  dis- 
miss the  complaint  on  the  ground  that  plaintiff  was  guilty  of  con- 
tributory negligence  as  a  matter  of  law. 

Seyford  v.  Southern  Pacific  Co.,  159  App.  Div.  870,  reversed. 

(Argued  December  16,  1915;  decided  January  11,  1916.) 
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Appeal  from  a  judgment,  entered  January  31,  1914, 
upon  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  second  judicial  department  reversing  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  verdict  and 
directing  a  dismissal  of  the  complaint  in  an  action  to 
recover  for  personal  injuries  alleged  to  have  been  sus- 
tained by  plaintiff  through  the  negligence  of  defendant, 
his  employer. 

The  facts,  so  far  so  material,  are  stated  in  the  opinion. 

Alton  B.  Parker  for  appellant.  Plaintiff  was  not 
guilty  of  contributory  negligence.  (Eastland  v.  Clarke, 
165  X.  Y.  420;  Boyle  v.  Degnon,  47  App.  Div.  311 
Tnlly  v.  X.  Y.  &  T.  Steamship  Co.,  10  App.  Div. 
463;  162  >\  Y.  614;  Homer  v.  Everett,  91  N.  Y.  641 
Simone  v.  Kirk,  173  N.  Y.  7;  Dorney  v.  O'Xeil,  49  App. 
Div.  8;  Grimmelman  v.  Union  Pacific  Ry.  Co.,  70 N.  W, 
Rep.  90;  Robinson  v.  Ocean  S.  S.  Co.,  162  App.  Div 
159;  Best  v.  X.  V.  C.  &  H.  R.  R.  R.  Co.,  117  App.  Div 
739;  Pepper  v.  Glass  Bakery,  155  App.  Div.  859;  Heffron 
v.  Lackawanna  Steel  Co.,  121  App.  Div.  35;  194  N*.  Y. 
598.) 

J.  Ard  Haughivout  and  Everett  J.  Esselstyn  for 
respondent.  The  undisputed  evidence  showed  conclusively 
that  the  plaintiff  was  guilty  of  contributory  negligence 
{Rohrbacher  v.  Gillig,  203  N.  Y.  413;  Weller  v.  Con 
Gas  Co.,  198 N.  Y.  98;  Hilsenbeckv.  Guhring,  131 N.  Y 
674;  Pattison  v.  Livingston  Amusement  Co.,  156  App. 
Div.  368;  Brown  v.  A.  O.  Co.,  165  App.  Div.  702 
Stoutenberg  v.  Dunbar  Box  Co.,  13  Wkly.  Dig.  445; 
McDonnell  v.  III.  C.  R.  R.  Co.,  75  N.  Y.  336;  TheXikolai, 
102  Fed.  Rep.  174;  Fitzgerald  v.  Newton  Falls  Paper 
Co.,  204  N.  Y.  184;  The  Saratoga,  94  Fed.  Rep.  221.) 

Pound,  J.  At  common  law  the  rule  has  been  repeat- 
edly stated  that  the  question  of  contributory  negligence 
is  ordinarily  one  of  fact  to  be  left  to  the  jury,  unless  the 
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inferences  to  be  drawn  from  the  proof  point  irresistibly  to 
the  conclusion  that  plaintiff  did  not  act  with  ordinary 
care  and  prudence  under  the  circumstances.  (Eastland 
v.  Clarke,  16$  N.  Y.  420.) 

This  action  is  brought  under  the  provisions  of  the 
Labor  Law  (Cons.  Laws,  ch.  81;  L.  1910,  ch.  352),  section 
202-a  of  which  reads  as  follows:  "On  the  trial  of  any 
action  brought  by  an  employee  or  his  personal  representa- 
tive to  recover  damages  for  negligence  arising  out  of 
and  in  the  course  of  such  employment,  contributory 
negligence  of  the  injured  employee  shall  be  a  defense  to 
be  so  pleaded  and  proved  by  the  defendant  " 

When  the  plaintiff  had  the  burden  of  establishing  his 
freedom  from  contributory  negligence,  the  courts  said 
that  what  a  man  of  ordinary  care  and  prudence  would  be 
likely  to  do  under  the  circumstances  proved  is  generally 
more  or  less  a  matter  of  conjecture  to  be  settled  by  a  jury. 
(Bernhardv.  Renss.  &  Sar.  R.  R.  Co.,  1  Abb.  Ct.  App. 
Dec.  131.) 

Now  that  plaintiff  has  been  relieved  of  the  burden  of 
proving  affirmatively  that  his  own  negligence  did  not 
contribute  to  the  accident,  his  case  should,  when  he  has 
made  out  a  prima  facie  case  of  defendant's  negligence, 
be  submitted  to  the  jury,  unless  it  appears  that  the  uncon- 
tradicted proof  of  his  own  negligence  is  so  certain  and 
convincing  that  no  reasonable  mind  could  reach  the  con- 
clusion that  he  had  been  careful,  even  though  a  verdict 
in  his  favor  would  be  set  aside  as  against  the  weight  of 
evidence. 

Plaintiff  was  an  electrician.  While  he  was  working 
for  the  defendant  on  the  steamship  El  Occidente  he 
fell  through  an  open  hatch  or  coal  hole  in  the  deck  of  a 
dark  or  dimly  lighted  coal  bunker  to  the  deck  below  and 
sustained  serious  injuries. 

He  complains  that  he  was  injured  by  reason  of  the 
negligence  of  defendant  in  putting  him  to  work  in  a  dark 
coal  bunker  where  coal  holes  in  the  deck  had  been  left 
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open  and  unguarded,  without  warning  him  and  providing 
him  with  proper  lights. 

The  question  is  whether  defendant  established  its 
defense  of  plain  tiif's  contributory  neglige>nce  as  matter 
of  law. 

It  is  unnecessary  to  discuss  the  facts  at  length.  The 
learned  court  below  holds  that  he  was  on  his  own  testi- 
mony inattentive  and  grossly  careless  and  guilty  of  con- 
tributory negligence  as  matter  of  law,  either  because  he 
did  not  notice  that  the  hatch  through  which  he  fell  was 
open,  or  because  he  failed  to  provide  himself  with 
sufficient  light  by  lighting  his  candle  or  getting  a  lantern. 

He  was  unfamiliar  with  the  place  where  defendant  set 
him  to  work  and  he  had  at  the  outset  the  right  to  pre- 
sume that  defendant  had  not  been  negligent  in  caring  for 
his  reasonable  safety.  (Newson  v.  N.  Y.  C.  R.  R.  Co., 
20  N.  Y.  383.)  He  had  no  warning  to  look  out  for  open 
hatches.  His  helper  held  a  lighted  candle  about  sixteen 
feet  away  and  a  lantern  also  served  to  light  the  deck. 
Unless  his  testimony  is  incredible  as  matter  of  law,  he 
was  unexperienced  in  reference  to  the  location  of  hatches 
or  coal  holes  in  the  interior  of  coal  bunkers  and  par- 
ticularly in  this  coal  bunker.  He  had  been  about  the 
coal  bunker  in  the  morning  before  the  accident  happened 
and  observed  that  two  of  the  hatches  were  open,  but  he 
had  not  observed  the  one  through  which  he  fell.  He 
testified  that  on  coming  back  to  his  work  after  lunch 
and  on  entering  the  coal  bunker  he  walked  slowly,  looked 
at  the  floor,  was  very  careful,  that  the  dim  light  was 
sufficient  for  him  to  see  his  helper  sixteen  feet  away,  and 
the  hole  that  he  had  seen  in  the  morning;  that  in 
keeping  away  from  the  open  hatch  that  he  had  seen  in 
the  morning  he  slipped  or  walked  into  an  open  hatch  that 
he  had  not  seen,  four  or  five  feet  away  from  the  other. 

Was  it  so  dark  as  to  render  it  dangerous  as  matter  of 
law  for  plaintiff  to  go  from  the  entrance  to  his  work 
without  a  lantern  ?    Was  the  condition  of  open  hatches 
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sufficiently  well  known  to  plaintiff  to  put  him  on  his 
guard  for  unknown  pitfalls  at  peril  of  certain  disability  to 
go  to  the  jury  in  an  action  to  recover  damages  if  he  fell 
into  one  ?  In  brief,  was  the  fall,  under  the  circumstances, 
conclusively  presumptive  of  negligence  on  his  part  ? 

I  think  that  these  questions  were  for  the  jury,  subject 
to  review  and  the  duty  of  the  court  to  order  a  new  trial 
if  the  verdict  is  against  the  weight  of  the  evidence  (Bag- 
sett  v.  Fishy  75  N.  Y.  303;  McDonald  v.  Metropolitan 
Street  Ry.  Co.,  167  N.  Y.  66),  even  though  plaintiff  testi- 
fied that  he  did  not  know  how  he  fell.  (Chisholm  v. 
State  ofN.  F.,  141  N.  Y.  246,  at  p.  250.) 

This  is  not  a  case  where  the  situation  is  not  dangerous 
(Brugher  v.  Buchtenkirch,  167  N.  Y.  153),  nor  where  a 
person  walks  heedlessly  into  a  dark  place  with  which  he 
is  unfamiliar  without  any  good  reason  for  so  doing  and 
without  any  reason  to  assume  that  the  place  is  safe. 
{Piper  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  156  N.  Y.  224.) 

Plaintiff  was  in  the  bunker  on  his  employer's  business. 
The  jury  had  a  right  to  find  that  there  was  a  defect  in  the 
condition  of  the  "  way  "because  it  was  not  adequately 
lighted  or  because  the  hatches  were  not  adequately 
guarded.  His  narrative  that  he  was  not  "  walking  in 
in  the  dark  without  looking  where  he  was  stepping  "  and 
that  he  used  care  is  not  incredible  as  matter  of  law  under 
the  circumstances. 

The  judgment  should  be  reversed,  with  costs  to  appel- 
lant, and  the  case  should  be  remitted  to  the  Appellate 
Division  for  a  consideration  of  the  facts,  under  the  rule 
in  Junkermann  v.  Tilyou  Realty  Co.  (213  N.  Y.  404,  at  p. 
410). 

WlLLARD    BARTLETT,  Ch.  J.,  CUDDEBACK,  HOGAN  and 

Cardozo,  JJ.,  concur;  Chase  and  Collin,  JJ.,  dissent. 
Judgment  accordingly. 
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Burton    H.   Sheldon,  Respondent,  v.  Prank  McFeb 
et  al.,  Appellants. 

Chattel  mortgage  —  when  bill  of  sale  filed  pursuant  to  the  Lien 
Law  (Cons.  Laws,  ch.  33,  §  230)  operates  as  a  chattel  mortgage. 

A  bill  of  sale  absolute  on  its  face,  but  intended  to  operate 
as  a  mortgage  of  the  goods  and  chattels  therein  mentioned  and 
described,  when  filed  pursuant  to  the  provisions  of  article  10  of  the 
Lien  Law  (Cons.  Laws,  ch.  33),  is  notice  to  a  subsequent  purchaser 
in  good  faith,  although  there  is  nothing  in  the  instrument  itself 
expressing  such  intention  and  there  is  not  filed  therewith  any 
other  or  further  paper  showing  that  the  sale  was  intended  to 
operate  as  a  mortgage  of  goods  and  chattels.    (§  230.) 

Sheldon  v.  McFee,  160  App.  Div.  361,  affirmed. 

(Argued  December  16,  1915;  decided  January  11,  1916.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  third  judicial  department, 
entered  January  28,  1914,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 

George  Wohlleben  for  appellants.  Bills  of  sale  come 
under  the  Personal  Property  Law,  and  chattel  mortgages 
come  under  the  Lien  Law.  (Prentice  v.  Slack,  1  Hill,  468; 
Young  v.  Wedderspoon,  70  Misc.  Rep.  175;  19  Misc.  Rep. 
165;  Butler  v.  Van  Wyck,  1  Hill,  450;  Webb  v.  Rice,  6 
Hill,  219;  Gardner  v.  Adams,  12  Wend.  297;  Doane  v. 
Eddy,  16  Wend.  253;  Randall  v.  Cook,  17  Wend.  53; 
Beekman  v.  Bond,  19  Wend.  444;  165  N.  Y.  90.)  At  the 
time  that  Mrs.  White  traded  safes  with  the  Carey  Safe 
Company,  through  their  agent,  Mr.  Beebe,  in  the  month 
of  May,  1910,  there  was  nothing  on  record  in  the  city 
clerk's  office  such  as  is  required  under  the  statutes, 
which  would  inform  any  one  that  Mrs.  White  or  any  one 
else  had  given  a  chattel  mortgage  on  the  safe.     (Dickin- 
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son  v.  Oliver,  96  App.  Div.  65;  Tooker  v.  Siegel-Cooper 
Co.,  194  N.  Y.  442.) 

Alva  Seybolt  for  respondent.  The  bill  of  sale  absolute 
on  its  face  executed  by  Fleming  to  plaintiff  at  Mrs. 
White's  request  and  properly  filed  was  to  all  intents  and 
purposes  a  chattel  mortgage  and  notice  to  the  whole 
world  of  plaintiff's  interest  in  the  safe.  (Susman  v. 
Whyard,  149  N.  Y.  127;  Bragelman  v.  Dane,  69  N.  Y. 
69;  Woodworth  v.  Hodgson,  59  Hun,  616;  129  N.  Y. 
669;  Juillard  v.Chaffee,  92  N.  Y.  529;  Coleman  v.  Bank 
of  Elmira,  53  N.  Y.  389.) 

Chase,  J.  This  is  an  action  to  recover  damages  for  the 
conversion  of  a  safe.  In  April,  1910,  one  Fleming,  then 
the  owner  of  the  safe  and  certain  other  office  furniture, 
in  the  city  of  Oneonta,  and  as  a  part  of  a  transaction 
which  included  the  transfer  of  his  interest  in  a  real  estate 
and  insurance  business  and  said  safe  and  office  furniture 
to  his  partner,  White,  executed  and  delivered  to  the 
plaintiff  an  instrument  in  the  form  of  a  bill  of  sale  which 
purported,  for  the  express  consideration  of  one  dollar  and 
other  valuable  considerations,  to  transfer  to  the  plaintiff 
the  safe  and  office  furniture.  As  a  part  of  the  transaction 
said  White  executed  a  similar  instrument  to  the  plaintiff 
for  the  expressed  consideration  of  $400  by  which  she 
transferred  to  the  plaintiff  certain  household  furniture. 
As  a  part  of  the  transaction  White  borrowed  of  the  plain- 
tiff $700  and  gave  to  him  a  series  of  promissory  notes 
dated  April  15, 1910,  on  most  of  which  was  indorsed  "  Bill 
of  Sale,  dated  April  15, 1910,  on  household  goods  and  office 
furniture  to  secure  payment  of  within  note. "  The  bills  of 
sale  were  in  fact  given  as  collateral  security  for  the  pay- 
ment of  said  notes  and  each  of  them.  On  April  29  the 
bill  of  sale  from  Fleming  to  plaintiff  was  by  the  plaintiff 
filed  in  the  office  of  the  clerk  of  the  city  of  Oneonta,  in 
which   city  the   parties  resided.     Sometime  thereafter 
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White  exchanged  the  safe  in  question  for  another  safe, 
and  the  purchaser  of  the  safe  in  question  on  the  exchange 
of  property  sold  the  same  to  a  person  who  subsequently 
sold  such  safe  to  the  defendants  in  this  action  who  have 
the  possession  thereof.  There  is  default  in  the  payment 
of  a  part  of  the  amount  of  said  loan.  Before  this  action 
was  commenced  the  plaintiff  demanded  the  possession  of 
said  safe  from  the  defendants  and  it  was  refused. 

All  of  the  questions  of  fact  affecting  the  issues  have 
been  passed  upon  by  a  jury  adversely  to  the  defendants, 
and  there  is  some  evidence  on  which  to  base  the  findings 
of  the  jury  upon  each  of  the  questions  submitted  to  it. 
There  is  a  question  of  law  presented  for  our  consideration, 
and  that  question  is  whether  when  a  bill  of  sale  absolute 
on  its  face,  but  in  fact  intended  to  operate  as  a  mortgage 
of  goods  and  chattels  is  filed  pursuant  to  the  provisions 
of  article  10  of  the  Lien  Law,  it  is  notice  to  a  subsequent 
purchaser  in  good  faith,  although  there  is  nothing  in  the 
instrument  itself  expressing  such  intention  and  there  is 
not  filed  therewith  any  other  or  further  paper  showing 
that  the  sale  was  intended  to  operate  as  a  mortgage  of 
goods  and  chattels. 

We  think  the  question  is  answered  by  the  express 
language  of  the  statute.  It  is  provided  by  section  230 
of  the  Lien  Law  (Cons.  Laws,  ch.  33)  that  "  Every  mort- 
gage or  conveyance  intended  to  operate  as  a  mortgage  of 
goods  and  chattels  *  *  *  which  is  not  accompanied 
by  an  immediate  delivery,  and  followed  by  an  actual  and 
continued  change  of  possession  of  the  things  mortgaged, 
is  absolutely  void  as  against  the  creditors  of  the  mort- 
gagor, and  as  against  subsequent  purchasers  or  mort- 
gagees in  good  faith,  unless  the  mortgage,  or  a  true  copy 
thereof,  is  filed  as  directed  in  this  article." 

•The  city  clerk  of  the  city  of  Oneonta  placed  the  instru- 
ment in  question  on  file  and  indorsed  thereon  the  time  of 
its  receipt,  and  the  record  book  kept  in  the  office  of  said 
clerk  shows  that  it  was  so  filed  April  29,  1910,  4  p.  it. 
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Within  thirty  days  next  preceding  the  expiration  of  one 
year  from  the  time  of  filing  the  same  the  plaintiff  filed  a 
renewal  of  the  instrument,  describing  it  and  calling  it  a 
chattel  mortgage,  and  asserting  in  such  renewal  that 
there  remained  unpaid  of  the  amount  secured  by  said 
mortgage  the  sum  of  $400  and  interest  thereon  from  a 
day  specified. 

The  statutes  do  not  provide  for  filing  an  instrument 
intended  as  an  absolute  transfer  of  personal  property,  but 
require  an  immediate  delivery  of  the  property  followed 
by  actual  and  continued  change  of  possession  to  avoid  a 
presumption  of  fraud.  (Personal  Property  Law  [Cons. 
Laws,  ch.  41],  §  36.)  The  intention  of  the  statute  first 
quoted  is  clear,  and  a  reference  to  some  of  the  decisions 
of  our  courts  will  show  that  a  conveyance  intended  to 
operate  as  a  mortgage  of  goods  and  chattels  has  at  all 
times  been  treated  under  that  statute  the  same  as  a 
chattel  mortgage. 

The  right  to  redeem  is  the  essential  characteristic  of  a 
mortgage,  and  a  bill  of  sale  of  chattels  with  a  separate 
defeasance  is  as  clearly  a  mortgage  as  if  the  defeasance 
formed  a  part  of  the  bill  of  sale.  (Mooney  v.  Byrne,  163 
N.  Y.  86,  92;  Brown  v.  Bement,  8  Johns.  96;  Jones  on 
Chattel  Mortgages,  §  19.)  An  agreement  to  sell  the  same 
property,  for  the  same  price,  made  at  the  same  time,  and 
between  the  same  parties,  is  a  defeasance.  (Dickinson  v. 
Oliver,  195  N.  Y.  238,  246.) 

A  bill  of  sale  absolute  on  its  face  transferring  property 
to  be  held  as  security  for  the  payment  of  a  debt  due  the 
vendee  is  in  character  and  effect  a  mortgage  and  is  to  be 
treated  as  such.  (Smith  v.  Beattie,  31  N.  Y.  542;  Wood- 
worth  v.  Hodgson,  56  Hun,  236;  Kings  County  Bank  v. 
Courtney,  69  Hun,  152;  Susman  v.  Whyard,  149  N.  Y. 
127;  Dickinson  v.  Oliver,  96  App.  Div.  65;  S.  C,  195 
N.  Y.  238,  affirming  127  App.  Div.  932;  Sloan  v.  National 
Surety  Co.,  74  App.  Div.  417.)  And  this  is  true,  not  only 
as  between  the  parties  to  the  transaction,  but  also  as  to 
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third  parties  who  are  affected  with  notice.  (5  Billing 
Case  Law,  388.)  It  may  be  shown  by  parol.  (Despard 
v.  Walbridge,  15  N.  Y.  374;  Horn  v.  Keteltas,  46  N.  Y. 
605;  Barry  v.  Colville,  129  N.  Y.  302.)  The  intention 
may  be  manifested  by  the  instrument  itself,  or  by  a  writ- 
ten instrument  of  defeasance  executed  simultaneously 
with  the  conveyance  or  by  the  parol  declaration  or  even 
the  acts  of  the  parties.     {Clark  v.  Henry,  2  Cow.  324.) 

Where  a  bill  of  sale  absolute  upon  its  face  is  in  fact 
given  as  security  for  the  payment  of  a  debt  due  the  vendee 
it  must  be  filed  in  accordance  with  the  statute.  (Lien 
Law,  §  230;  Woodworth  v.  Hodgson,  supra;  Preston  v. 
Southwick,  115  N.  Y.  139;  Kings  County  Bank  v.  Court- 
ney, stipra;  Sloan  v.  National  Surety  Co.,  supra.) 

In  the  Preston  case,  referring  to  certain  bills  of  sale 
therein  described,  the  court  say:  "  If  they  be  considered 
as  absolute  bills  of  sale,  they  were  not  required  to  be  filed, 
as  it  is  only  '  mortgages  or  conveyances  intended  to  operate 
as  mortgages  of  goods,'  etc.,  that  are  referred  to  in  the 
statute  requiring  filing.  (§  1,  chap.  279,  Laws  of  1833.) 
If  we  regard  them  as  conveyances,  intended  to  operate  as 
mortgages,  then  they  were  properly  filed  in  accordance 
with  the  statute."    (p.  148.) 

It  was  therein  claimed  by  the  appellant  that  the  evi- 
dence shows  that  the  transfers  were  intended  to  operate 
as  mortgages  only  and  that  because  this  intent  did  not 
appear  in  the  instruments  filed  the  filing  did  not  satisfy 
the  requirements  of  the  statute.  It  appeared  that  a  sub- 
sequent paper  was  executed  which  it  was  claimed  by 
appellant  was  a  defeasance.  The  court  say:  "  There  was 
no  necessity  for  or  propriety  in  the  filing  of  this  paper 
with  the  bills  of  sale.  The  instruments  required  to  be 
filed  are:  First.  Mortgages;  that  is,  instruments  having 
the  form  and  character  of  mortgages.  Second.  Convey- 
ances intended  to  operate  as  mortgages.  It  is  quiV 
immaterial  how  this  intention  is  expressed,  whether  in 
writing  or  by  parol.     However  it  exists,   the  require- 
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ment  of  the  statute  is  that  the  conveyance  shall  be  filed. 
It  is  quite  obvious  that  the  statute  did  not  intend  to 
require  the  filing  of  an  intention,  as  that  would  be  physi- 
cally impossible  if  resting  in  parol  alone.  The  existence 
of  a  parol  agreement  between  parties  that  a  conveyance 
shall  be  regarded  as  a  security  for  a  debt,  undoubtedly 
invests  it  in  many  respects  with  the  characteristics  of  a 
mortgage;  but,  strictly  speaking,  it  does  not  make  it  a 
mortgage.  It  must,  then,  be  filed  as  a  conveyance  or 
bill  of  sale,  and  the  extrinsic  agreement  forms  no  part  of 
the  instrument  required  to  be  filed."    (p.  149.) 

At  the  time  of  the  commencement  of  this  action  the 
legal  title  to  the  safe  was  vested  in  the  plaintiff,  and  he 
could  maintain  the  action.  (Bragelman  v.  Dane,  69 
N.  Y.  69.) 

It  must  have  been  found  as  a  fact  by  the  jury  that  the 
bill  of  sale  in  question  was  intended  to  operate  as  a  mort- 
gage of  goods  and  chattels,  and  that  it  was  properly 
filed  in  the  city  clerk's  office.  By  the  terms  of  the  statute 
such  filing  was  constructive  notice  to  the  defendants  of 
the  plaintiff's  claim. 

The  judgment  should  be  affirmed,  with  costs. 

WlLLARD     BARTLETT,    Ch.    J.,     COLLIN,     CUDDEBACK, 

Hog  an,  Cardozo  and  Pound,  JJ.,  concur. 
Judgment  affirmed. 


MEMORANDA 

OF 

Decisions  Rendered  During  the  Period  Embraced  in 
this  Volume. 


The  People  of  the  State  of  New  York  ex  rel. 
Edward  T.  O'Loughun,  as  Register  of  the  County  of 
Kings,  Appellant,  v.  The  Board  of  Estimate  and 
Apportionment  of  the  City  of  New  York  et  aL, 
Respondents. 

People  ex  rel.  O'Loughlin  v.  Board  of  Estimate,  etc.,  N.  Y.  City, 
167  App.  Div.  76,  affirmed. 
(Argued  May  27,  1915;  decided  September  28„  1915.) 

Appeal  from  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department, 
entered  April  9,  1915,  which  reversed  an  order  of  Special 
Term  granting  a  motion  for  a  peremptory  writ  of  man- 
damus to  compel  the  defendants  to  transfer  the  sum  of 
$18,000  appropriated  by  the  board  of  estimate  for  the 
payment  of  salaries  of  fifteen  clerks  in  the  office  of  the 
register  of  the  county  of  Kings  to  the  use  or  purpose  of 
providing  a  fund  for  the  payment  of  extra  copyists  in  the 
office  of  the  register  of  the  county  of  Kings  at  the  rate  of 
five  cents  per  folio,  and  requiring  the  defendants  to  take 
such  other  and  further  action  as  may  be  necessary  to 
provide  a  fund  for  the  payment  of  copyists  at  the  rate  of 
five  cents  per  folio  in  the  said  office  of  the  register  of  the 
county  of  Kings  to  the  extent  of  $18,000  in  all. 

Jesse  Fuller,  Jr.,  for  appellant. 

Frank  L.  Polk,  Corporation  Counsel  (Thomas  F. 
Magner  and  George  A.  Green  of  counsel),  for  respondents. 

Order  affirmed,  with  costs;  no  opinion. 
Concur:  Willard  Bartlett,  Ch.  J.,  Hiscock,  Collin, 
Cuddeback,  Hogan,  Cardozo  and  Seabury,  JJ. 
40' 
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Wolf  Rootman,   Respondent,  v.  The  City  of   New 
York,  Appellant. 

Rootman  v.  City  of  New  York,  155  App.  Div.  935,  affirmed. 
(Argued  June  17, 1915;  decided  September  28,  1915.) 

Appeal,  by  permission,  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  first  judicial 
department,  entered  April  2,  1913,  affirming  a  judgment 
in  favor  of  plaintiff  entered  upon  a  verdict  in  an  action 
by  a  husband  to  recover  for  loss  of  services  of  his  wife 
from  personal  injuries  alleged  to  have  been  received  by 
her  through  a  fall  into  a  hole  in  a  street  in  front  of 
premises  owned  by  defendant. 

Frank  L.  Polk,  Corporation  Counsel  {Terence  Farley 
of  counsel),  for  appellant. 

Arthur  J.  Levine  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Willard Bartlett,  Ch.  J.,  Werner,  Collin, 
Cuddeback,  Cardozo  and  Seabury,  JJ. 


Dora  Rootman,  Respondent,  v.  The  City  of  New  York, 

Appellant. 

Rootman  v.  City  of  New  York,  155  App.  Div.  935,  affirmed. 
(Argued  June  17,  1915;  decided  September  28,  1915.) 

Appeal,  by  permission,  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  first  judicial 
department,  entered  April  2,  1913,  affirming  a  judgment 
in  favor  of  plaintiff  entered  upon  a  verdict  in  an  action 
to  recover  for  personal  injuries  alleged  to  have  been 
sustained  by  plaintiff  through  her  falling  into  a  hole  in 
the  street  in  front  of  defendant's  premises. 
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Frank  L.  Polk,  Corporation  Counsel  (Terence  Farley 
of  counsel),  for  appellant. 

Arthur  J.  Levitie  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Willard  Bartlett,  Ch.  J.,  Werner,  Col- 
lin, Cuddeback,  Cardozo  and  Seabury,  J  J. 


Alexander    Doyle,    Appellant,    v.    Hamilton    Fish 
Corporation,  Respondent. 

Pleading  — when  aUegations  must  be  taken  as  true. 

Section  522  of  the  Code  of  Civil  Procedure,  which  declares  th*«t 
each  material  allegation  of  the  complaint  not  controverted  by  the 
answer,  and  each  material  allegation  of  new  matter  in  the  answer 
not  controverted  by  the  reply,  where  a  reply  is  required,  must  for  the 
purposes  of  the  action  be  taken  as  true,  has  application  only  to 
allegations  of  fact 

(Submitted  July  13,  1915;  decided  September  28,  1915.) 

Motion  for  re-arguinent.    (See  214  N.  Y.  633.) 

Alexander  Doyle,  plaintiff,  in  person,  for  the  motion. 

John  S.  Montgomery  opposed. 

Willard  Bartlett,  Ch.  J.  The  history  of  this  case 
up  to  the  review  of  the  first  trial  by  the  Appellate  Division 
will  be  found  in  Doyle  v.  Hamilton  Fish  Corporation 
(144  App.  Div.  131).  That  review  resulted  in  a  reversal 
of  the  judgment  against  the  plaintiff  who  was  granted  a 
new  trial.  Upon  this  second  trial  the  complaint  was  dis- 
missed upon  the  merits  and  the  defendant  was  awarded 
judgment  against  the  plaintiff  in  the  sum  of  $20.58,  for 
the  use  and  occupation  of  the  demised  premises  under  the 
old  lease  from  November  1  to  November  13,  1907.  The 
■judgment  was  unanimously  affirmed  by  the  Appellate 
Division  without  opinion  and  the  judgment  of  affirmance 
was  similarly  affirmed  in  this  court  on  February  25. 
1915.     The  plaintiff  now  moves  for  a  re-argumen 
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It  is  earnestly  insisted  that  we  could  not  have  affirmed 
the  judgment  without  overlooking  the  alleged  error  of 
the  trial  judge  in  holding  that  there  was  a  renewal  of  the 
lease  between  the  parties,  when  the  pleadings  on  both 
sides  negatived  any  such  renewal;  and  reference  is  made 
to  section  522  of  the  Code  of  Civil  Procedure  which 
declares  that  each  material  allegation  of  the  complaint 
not  controverted  by  the  answer,  and  each  material  allega- 
tion of  new  matter  in  the  answer  not  controverted  by  the 
reply,  where  a  reply  is  required,  must  for  the  purposes  of 
the  action  be  taken  as  true. 

This  rule,  however,  has  application  only  to  allegations 
of  fact. 

We  have  not  been  able  to  discover  that  the  learned  trial 
judge  has  made  any  finding  of  fact  that  is  in  conflict  with 
any  admission  in  the  pleadings. 

Assuming  that  his  second  conclusion  of  law  is  a  find- 
ing of  a  renewal,  it  is  simply  a  legal -inference  based  on 
findings  of  fact  which  we  are  bound  to  presume,  under 
the  unanimous  affirmance  rule,  are  sufficiently  supported 
by  the  evidence  in  the  case.  Furthermore,  this  conclusion 
of  law  was  not  needed  to  sustain  the  judgment  and 
hence,  even  if  erroneous,  may  be  disregarded  as  harmless 
surplusage.  The  facts  found  warranted  the  decision  of 
the  trial  court  that  the  plaintiff  could  not  maintain  an 
action  to  recover  the  appraised  value  of  the  building, 
irrespective  of  what  might  be  the  legal  relation  of  the 
parties  after  the  13th  of  November,  1907,  and  also  estab- 
lished his  liability  to  pay,  as  for  the  use  and  occupation 
of  the  premises,  at  the  rate  prescribed  in  the  original 
lease,  under  the  rule  laid  down  in  Van  Beuren  v.  Wother- 
spoon  (164  N.  Y.  368). 

In  our  consideration  of  the  appeal  we  did  not  overlook 
the  plaintiffs  contention  that  both  parties  had  pleaded 
that  there  was  no  renewal.  Our  view  was  and  is  that 
there  was  nothing  in  the  facts  pleaded  or  admitted  to 
prevent  the  trial  judge  from  finding  the  facts  which  he 
found;  and  that  these  findings  of  fact  supported  the 
judgment  which  he  directed,    whether  the  second  con- 
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elusion  of  law  (which  the  plaintiff  regards  as  a  finding 
of  a  renewal)  was  correct  or  not.  Nor  did  the  distinction 
which  the  plaintiff  asserts  between  the  facts  of  the 
present  case  and  those  in  Van  Beuren  v.  Wvtherspoon 
(supra)  escape  our  attention.  It  is  true  the  cases  are  not 
precisely  alike;  but  they  are  sufficiently  analogous  to 
render  the  same  rule  applicable  in  both,  as  to  the  measure 
of  the  tenant's  liability  for  use  and  occupation  pending 
negotiations  relative  to  a  renewal. 

This  litigation  presents  a  regrettable  controversy, 
beginning  alx>ut  small  things,  which  has  risen  to  serious 
proportions  because  neither  party  was  willing  to  concede 
anything  to  the  other.  As  the  plaintiff,  a  layman,  is  his 
own  counsel  on  this  motion,  we  have  taken  more  trouble 
than  is  usually  deemed  necessary  to  make  it  clear  that  no 
material  point  in  the  appellant's  brief  has  been  overlooked 
or  misapprehended.  If  we  erred  in  deciding  the  appeal, 
it  was  an  error  of  judgment,  not  of  neglect. 

The  motion  for  a  re-argument  must  be  denied,  without 
costs. 

Chase,  Collin,  Hog  an,  Cardozo  and  Seabury,  JJ., 
concur. 

Motion  denied. 


The  German-American  Coffee  Company,  Appellant,  v. 
John  O'Neil,  Respondent. 

German- American    Coffee    Co.    v.    O'Neil,    167    App.   Div.    928, 
reversed. 
(Argued  May  25,  1915;  decided  October  5,  1915.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  March  20,  1915,  which  affirmed  an  Qrder 
of  Special  Term  sustaining  a  demurrer  to  and  dismissing 
the  complaint  in  an  action  brought  by  plaintiff,  a  foreign 
corporation,  against  a  former  director  to  recover  damages 
resulting  to  the  corporation  from  the  payment  of  illegal 
dividends  out  of  the  capital  stock  of  the  corporation. 
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The  following  questions  were  certified:  1.  "Does  the 
complaint  state  facts  sufficient  to  constitute  a  cause  of 
action?"  2.  "Is  there  a  defect  of  parties  defendant 
appearing  on  the  face  of  the  complaint  ? " 

Ralph  S.  Rounds,  Eugene  Congleton  and  George  S. 
Brengle  for  appellant. 

George  W.  Harper,  Jr.,  and  William  Ferguson  for 
respondent. 

Order  reversed,  with  costs  in  all  courts,  on  the  opinion 
in  the  case  of  German- American  Coffee  Co.  v.  DieM 
(216  N.  Y.  57).  First  question  certified  answered  in  the 
affirmative;  second  question  in  the  negative. 

Concur:  Willard  Bartlett,  Ch.  J.,  Hiscock,  Col- 
lin, Cuddeback,  Hogan,  Cardozo  and  Seabury,  JJ. 


Rock  Island  Butter  Company,  Respondent,  v.  James 
Rowland,  Appellant. 

Reported  below,  168  App.  Div.  913.) 

(Argued  September  27, 1915;  decided  October  5,  1915.) 

Motion  tp  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  first 
judicial  department,  entered  April  24,  1915,  affirming 
a  judgment  in  favor  of  plaintiif  entered  upon  a  verdict 
in  an  action  to  recover  upon  an  undertaking. 

The  motion  was  made  upon  the  grounds  that  the 
affirmance  by  the  Appellate  Division  was  unanimous  and 
that  the  exceptions  were  frivolous. 

Frederic  C.  Pitcher  for  motion. 

Henry  W.  Baird  opposed. 

Motion  denied,  with  ten  dollars  costs. 
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Charles    D.    Allen,   Respondent,  v.  Whitney-Steen 
Company,  Appellant.^ 

Allen  v.  Whitney-Steen  Co.,  167  App.  Div.  942,  appeal  dismissed. 
(Argued  September  27,  1915;  decided  October  5,  1915.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  second 
judicial  department,  entered  June  15,  1915,  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict  in 
an  action  for  conversion. 

The  motion  was  made  upon  the  grounds  that  the 
affirmance  by  the  Appellate  Division  was  unanimous  and 
that  the  exceptions  were  frivolous. 

Joseph  Oans  for  motion. 

Joseph  R.  Swan  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  and 
ten  dollars  costs  of  motion. 


In  the  Matter  of  the  Administration  of  the  Estate  of 

Louis  E.  Babcock,  Deceased. 

Gould  Paper  Company  et  al.,  Appellants;  William  L. 

Babcock  et  al.,  as  Administrators,  Respondents. 

Reported  below,  169  App.  Div.  903. 

(Argued  September  27,  1915;  decided  October  5,  1915.) 

Motion  to  dismiss  an  appeal  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  third 
judicial  department,  entered  January  14,  1915,  which 
affirmed  a  decree  of  the  Lewis  County  Surrogate's  Court 
in  a  proceeding  for  the  discovery  of  assets. 

The  motion  was  made  upon  the  ground  that  the  affirm- 
ance by  the  Appellate  Division  was  unanimous  and  that 
no  question  of  law  was  involved  which  the  Court  of 
Appeals  had  power  to  review. 
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William  Townsend  for  motion. 
Henry  Purcell  opposed. 
Motion  denied,  with  ten  dollars  costs. 


Troy  Waste  Manufacturing  Company,  Respondent,  v. 
New  York  Central  and  Hudson  River  Railroad 
Company,  Appellant. 

Troy  Waste  Mfg.  Co.  v.  N.  Y.  C.  &  H.  &  &  &  Co.,  158  App.  Div. 
352,  appeal  dismissed. 
(Argued  September  27, 1915;  decided  October  5,  1915.) 

Motion  by  appellant  for  leave  to  amend  notice  of 
appeal  and  by  defendant  to  dismiss  an  appeal,  by  permis- 
sion, from  a  judgment  of  the  Rensselaer  County  Court, 
entered  October  23,  1912,  in  favor  of  plaintiff  upon  a  deci- 
sion of  the  court  on  trial  without  a  jury  in  an  action  for 
conversion. 

The  motion  to  dismiss  was  made  upon  the  ground  that 
the  Court  of  Appeals  had  no  jurisdiction  to  entertain  the 
appeal. 

William  L.  Visscher  for  motion  to  amend  and  opposed 
to  motion  to  dismiss  appeal. 

Thomas  S.  Fagan  for  motion  to  dismiss  appeal  and 
opposed  to  motion  to  amend. 

Motion  for  leave  to  amend  notice  of  appeal  denied. 
Motion  to  dismiss  appeal  granted  and  appeal  dismissed, 
with  costs  and  ten  dollars  costs  of  motion. 


The  People  op  the  State  of  New  York,  Respondent,  v. 
Charles  Dubelier,  Appellant. 

People  v.  Dubelier,  167  £pp.  Div.  899,  appeal  dismissed. 
(Submitted  September  27,  1915;  decided  October  5,  1915.) 

Motion  to  dismiss  an  appeal  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  first  judi- 
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cial  department,  entered  February  5, 1915,  which  affirmed 
a  judgment  rendered  at  a  Trial  Term  for  the  county  of 
New  York  upon  a  verdict  convicting  the  defendant  of  the 
crime  of  bribery 

The  motion  was  made  upon  the  ground  of  failure  to  file 
the  required  return. 

Charles  A.  Perkins,  District  Attorney  {Louis  Fabri- 
cant  of  counsel),  for  motion. 

No  one  opposed. 

Motion  granted.     


The  People  op  the  State  op  New  York,  Respondent, 
v.  William  Thomas,  Appellant. 

People  v.  Thomas^  165  App.  Div.  979,  appeal  dismissed. 
(Submitted  September  27,  1915;  decided  October  5,  1915.) 

Motion  to  dismiss  an  appeal  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  first 
judicial  department,  entered  December  4,  1914,  which 
affirmed  a  judgment  of  the  Court  of  General  Sessions  of 
the  Peace  for  the  county  of  New  York,  rendered  upon  a 
verdict  convicting  the  defendant  of  the  crime  of  murder 
in  the  second  degree. 

The  motion  was  made  upon  the  ground  of  failure  to  file 
the  required  return. 

Charles  A.  Perkins,  District  Attorney  {Louis  Fabri- 
cant  of  counsel),  for  motion. 

Wilford  H.  Smith  opposed. 

Motion  granted  unless  the  return  is  filed  within  thirty 
days. 
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George  W.  Simpson,  as  Receiver  of  the  Lockwhtt  Com- 
pany, Appellant,  v.  George  L.  Kumpf,  Respondent 

Reported  below,  167  App.  Div.  926. 

(Submitted  September  27,  1915;  decided  October  5,  1915.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  first 
judicial  department,  entered  March  12,  1915,  affirming  a 
judgment  in  favor  of  defendant  entered  upon  a  decision 
of  the  court  on  trial  at  Special  term  in  an  action  to 
recover  assets. 

The  motion  was  made  upon  the  ground  that  the  affirm- 
ance by  the  Appellate  Division  was  unanimous  and  the 
exceptions  frivolous. 

L.  E.  Schlechter  for  motion. 

Ferdinand  E.  M.  Bidlowa  opposed. 

Motion  denied,  with  ten  dollars  costs. 


Arthur  H.  Jones,  Respondent,  v.  National  Surety 
Company,  Appellant. 

Reported  below,  168  App.  Div.  913. 

(Submitted  September  27,  1915;  decided  October  5,  1915.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  fourth 
judicial  department,  entered  April  26,  1915,  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  an  order  of 
Special  Term  granting  a  motion  for  judgment  on  the 
pleadings  in  an  action  upon  a  surety  bond. 

The  motion  was  made  upon  the  ground  that  the  ques- 
tions raised  by  the  appeal  were  frivolous. 

Edward  Potter  for  motion. 

Charles  Haldane  opposed. 

Motion  denied,  with  ten  dollars  costs. 
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Fred  S.  Jackson,  Respondent,  v.  Charles  W.  Strong, 
Appellant,  Impleaded  with  Others. 

Reported  below,  170  App.  Div.  — . 

(Argued  September  27,  1915;  decided  October  5,  1915.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  fourth  judi- 
cial department,  entered  July  12,  1915,  affirming  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  report  of  a  referee. 

The  motion  was  made  upon  the  ground  that  the  action 
was  one  to  recover  for  services;  that  the  affirmance  was 
unanimous  and  that  permission  to  appeal  had  not  been 
obtained. 

Wallace  Thayer  for  motion. 

Charles  B.  Sears  opposed. 

Motion  denied,  with  ten  dollars  costs. 


The  People  of  the  State  of  New  York,  Respondent, 
v.  Joseph  Lucie  et  al.,  Appellants. 

People  v.  Lucie,  165  App.  Div.  979,  appeal  dismissed. 
(Submitted  September  27,  1915;  decided  October  5,  1915.) 

Motion  to  dismiss  an  appeal  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  first 
judicial  department,  entered  December  4,  1914,  which 
affirmed  a  judgment  of  the  Court  of  General  Sessions  of 
the  Peace  in  the  county  of  New  York  rendered  upon  a 
verdict  convicting  the  defendant  of  criminally  receiving 
stolen  property. 

The  motion  was  made  upon  the  ground  of  failure  to 
file  the  required  return. 

Charles  A.  Perkins,  District  Attorney  {Louis  Fabri- 
cant  of  counsel),  for  motion. 

No  one  opposed. 

Motion  granted. 
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Hamilton  Trust  Company,  Appellant,  v.  The  Atlas 
Improvement  Company  et  al.,  Respondents. 

(Submitted  September  27,  1915;  decided  October  5,  1915.) 

Motion  to  amend  remittitur.     (See  215  N.  Y.  746.) 

Motion  granted  and  remittitur  amended  so  as  to  read 
that  "the  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  appealed  from  in  this  action,  be  in  all 
things  affirmed.  And  it  is  further  ordered  and  adjudged 
that  the  respondent,  The  People's  Trust  Company,  as 
receiver,  etc.,  recover  against  the  appellant  costs  of  appeal 
to  this  court."  

The  People  op  the  State  op  New  York  ex  rel.  New 
York,  Ontario  and  Western  Railway  Company, 
Appellant  and  Respondent,  v.  State  Board  of  Tax 
Commissioners,  Respondent  and  Appellant. 

(Submitted  September  27,  1915;  decided  October  5,  1915.) 

Motion  to  amend  remittitur.     (See  215  N.  Y.  434.) 

Motion  granted  and  remittitur  amended  so  as  to  read 
that  the  order  of  the  Appellate  Division  and  Special  Term 
of  the  Supreme  Court  herein  be  reversed,  and  the  report  of 
the  referee  confirmed,  and  relator's  assessment  reduced 
to  the  sum  of  thirty -seven  thousand,  seventy-eight  and 
TW  dollars  ($37,078.88),  with  costs  to  the  relator  in  this 
court  and  the  Appellate  Division. 


The  People  of  the  State  of  New  York  ex  rel.  The 
Harlem  River  and  Port  Chester  Railroad  Company, 
Appellant,  v.  The  State  Board  of  Tax  Commission- 
ers, Respondent. 
The  City  of  New  York,  Intervening,  Respondent. 

(Submitted  September  27,  1915;  decided  October  5,  1915.) 

Motion   to  amend  remittitur.     (See  215  N.  Y.  507.) 
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Motion  granted  and  remittitur  amended  so  as  to  provide 
that  only  one  bill  of  costs  may  be  taxed  by  the  intervenor, 
respondent,  The  City  of  New  York. 


The  People  op  the  State  of  New  York,  Respondent, 
v.  Charles  S.  Horowitz,  Appellant. 

(Submitted  September  27,  1915;  decided  October  5,  1915.) 
Motion  for  re-argument  denied.     (See  215  N.  Y.  736.) 


In  the  Matter  of  the  Petition  of  Peter  J.  Norton, 
Respondent,  for  Visitation  of  the  Springfield,  L.  I., 
Cemetery  Association. 

Thomas  E.  Colby  et  al.,  Appellants. 

Appeal  —  order  appointing  referee  in  visitation  proceedings 
under  section  16  of  Membership  Corporations  Law  not  appealable 
to  Appellate  Division. 

An  order  appointing  a  referee  to  conduct  the  investigation  in  a 
proceeding  instituted  under  section  16  of  the  Membership  Corpora- 
tions Law  (Cons.  Laws,  ch.  86)  to  make  visitation  and  inquiry  into 
the  affairs  of  a  membership  corporation,  is  not  appealable  to  the 
Appellate  Division.  It  should  contain  only  the  statutory  provisions 
denning  the  scope  and  method  of  the  referee's  investigation  and  not 
anything  in  the  way  of  an  adjudication  upon  the  merits. 

Matter  of  Norton,  168  App.  Div.  885,  affirmed. 

(Argued  September  80, 1015;  decided  October  12, 1915.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  second  judicial 
department,  entered  May  25,  1915,  which  dismissed  an 
appeal  from  an  order  of  Special  Term  finding  certain  facts 
and  appointing  a  referee  to  take  and  state  an  account  of 
property  and  liabilities  in  a  proceeding  under  section  16 
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of  the  Membership  Corporations  Law  for  a  visitation  by 
a  justice  of  the  Supreme  Court  of  the  affairs  of  the  Spring- 
field, L.  I.,  Cemetery  Society,  a  membership  corporation. 
The  following  questions  were  certified.  "1.  Has  the 
Appellate  Division  of  the  Supreme  Court  jurisdiction  to 
review  on  appeal  an  interlocutory  order  directing  a  visita- 
tion of  a  membership  corporation  in  a  proceeding  under 
section  16  of  the  Membership  Corporations  Law  ?  2.  Has 
this  court  jurisdiction  to  review  on  appeal  the  order 
appealed  from  made  by  the  Special  Term  and  entered  in 
the  office  of  the  clerk  of  the  county  of  Kings  on  the  30th 
day  of  December,  1914,  in  this  proceeding  under  section  16 
of  the  Membership  Corporations  Law  ? " 

Daniel  Day  Walton  for  appellants. 

Robert  H.  Wilson  for  respondent. 

Per  Curiam.  In  a  proceeding  instituted  under  section 
16  of  the  Membership  Corporations  Law  to  make  visitation 
and  inquiry  into  the  affairs  of  a  membership  corporation, 
the  order  appointing  a  referee  to  conduct  the  investigation 
is  not  appealable  to  the  Appellate  Division.  It  is  mani- 
festly the  intention  of  the  section  that  the  right  to  appeal 
should  be  limited  to  the  final  order  made  in  the  proceeding. 

The  order  of  reference  should  contain  only  the  statutory 
provisions  defining  the  scope  and  method  of  the  referee's 
investigation  and  not  anything  in  the  way  of  an  adjudi- 
cation upon  the  merits.  The  inclusion  of  such  matters  in 
the  order  will  not  render  it  appealable,  but  as  they  are 
improper  and  without  authority  they  may  be  treated  as 
surplusage. 

The  questions  certified  to  this  court  by  the  Appellate 
Division  should  be  answered  in  the  negative  and  the  order 
appealed  from  affirmed,  without  costs. 

Willard  Bartlett,  Ch.  J.,  Chase,  Collin,  Cudde- 
back,  Hogan,  Seabury  and  Pound,  JJ.,  concur. 

Order  affirmed. 
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In  the  Matter  of  the  Accounting  of  John  0.  Ball,  as 
Trustee  under  the  Will  of  Mary  Caulfield,  Deceased. 

John  O.  Ball,  Individually  and  as  Trustee,  Appellant; 
Thomas  J.  Caulfield  et  al.,  Respondents. 

Matter  of  Ball,  165  App.  Div.  920,  affirmed. 

(Argued  September  27,  1915;  decided  October  12,  1915.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
November  20,  1914,  which  affirmed  three  decrees  of  the 
Kings  County  Surrogate's  Court  surcharging  the  accounts 
of  John  O.  Ball,  as  trustee  under  the  will  of  Mary 
Caulfield,  deceased. 

Henry  A.  Forster  and  A.  P.  Bachman  for  appellant. 

William  J.  Malum  for  Thomas  J.  Caulfield,  respondent. 

Richards  Mott  Cahoone  for  Annie  M.  Caulfield, 
respondent. 

Alice  Dillingham  for  Thomas  J.  Caulfield,  Jr.,  et  al., 
respondents. 

Order  affirmed,  with  costs  to  the  respondent  Thomas 
J.  Caulfield  and  both  special  guardians  who  were  repre- 
sented upon  the  argument;  no  opinion. 

Concur:  Willard  Bartlett,  Ch.  J.,  Chase,  Collin, 
Cuddeback,  Hogan,  Seabury  and  Pound,  JJ. 


In  the  Matter  of  the  Accounting  of  United  States 
Trust  Company  of  New  York,  as  Executor  of  John 
J.  Butler,  Deceased,  Respondent. 

Margaret  E.  Leach,  Appellant;  Roman  Catholic 
Orphan  Asylum  in  the  City  of  New  York, 
Respondent. 

Matter  of  U.  8.  Trust  Co.  of  New  York,  168  App.  Div.  903,  affirmed. 
(Argued  September  27,  1915;  decided  October  12,  1915.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
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April  9,  1915,  which  affirmed  a  decree  of  the  New  York 
County  Surrogate's  Court  overruling  objections,  upon 
the  executor's  accounting,  (1)  to  deductions  made  by  the 
executor  from  the  monthly  payments  given  to  her  by  the 
will  for  the  purpose  of  restoring  to  the  residuary  estate 
the  amount  of  the  transfer  tax  on  her  interest  which  had 
been  paid  by  the  executor  in  the  first  instance;  and 
(2)  calling  in  question  the  validity  of  the  provisions  of  the 
will  disposing  of  the  residuary  estate,  and  asking  for  a 
construction  thereof. 

Arthur  H.  Masten  and  Sinclair  Hamilton  for  appellant. 

Harry  K.  Davenport  and  George  L.  Shearer  for  execu- 
tor, respondent. 

Joseph  F.  Daly  and  Edward  H.  Daly  for  Roman 
Catholic  Orphan  Asylum,  respondent. 

George  N.  Whittlesey  and  Stanley  W.  Dexter  for 
Children's  Aid  Society,  respondent. 

Order  affirmed,  with  one  bill  of  costs  payable  out  of  the 
estate;  no  opinion. 

Concur:  Willard  Bartlett,  Ch.  J.,  Chase,  Collin, 
Cuddeback,  Hogan,  Seabury  and  Pound,  J  J. 


In  the  Matter  of  the  Accounting  of  Emily  S.  Fanoni  et  al., 
as  Trustees  under  the  Will  of  Abbie  A.  Merrill, 
Deceased,  Appellants. 

Florence  Harrison,  Respondent. 

Matter  of  Fanoni,  169  App.  Div.  958,  affirmed. 
(Argued  September  28,  1915;  decided  October  12,  1915.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
June  4,  1915,  which  affirmed  a  decree  of  the  Kings  County 
Surrogate's  Court  sustaining  objections  to  the  accounts 
of  the  trustees  herein.     After  the  setting  aside  of  the 
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trust  fund,  the  executors  reserved  out  of  the  income  upon 
the  securities  a  certain  proportion  as  a  sinking  fund  to 
meet,  depreciation  in  the  value  of  said  securities  between 
the  date  of  the  establishment  of  the  trust  fund  and  the 
maturity  of  the  various  bonds,  in  order  that  the  principal 
of  the  trust  fund  might  not  be  depleted  by  reason  of  the 
maturity  of  the  securities  and  the  payment  of  the  par 
value  only  as  against  the  market  value  at  which  the  same 
were  set  aside.  The  beneficiary  of  the  trust  objected  to 
the  setting  aside,  out  of  the  income,  of  the  sums  of  money 
set  forth  in  the  account,  claiming  that  they  were  improper 
charges  against  the  income  and  that  the  said  amounts 
ought  to  be  paid  over  to  the  beneficiary  according  to  the 
terms  of  the  last  will  and  testament  of  the  decedent.  The 
surrogate  sustained  the  objection  upon  the  ground  that 
the  apparent  intent  of  the  testatrix  was  to  give  the  entire 
income  to  the  beneficiary  without  deduction  to  meet 
depreciation  in  the  value  of  the  investment. 

Conrad  Saxe  Keyes  for  appellants. 

Francis  E.  Laimbeer  for  respondent. 

Order  affirmed,  with  costs;  no  opinion. 
Concur:  Willard  Bartlett,  Ch.  J.,  Chase,  Collin, 
Cuddeback,  Hogan,  Seabury  and  Pound,  JJ. 


The  People  of  the  State  of  New  York  ex  rel. 
Franklin  P.  Noble,  Appellant,  v.  John  F.  Remsen 
et  al. ,  Constituting  the  Board  of  Water  Commissioners 
of  the  Roslyn  Water  District  of  the  Town  of  North 
Hempstead,  Respondents. 

Same,  Appellant,  v.  Same,  Respondents. 

People  ex  rel.  Noble  v.  Remsen,  165  App.  Div.  921,  affirmed. 
People  ex   rel.    Noble    v.   Remsen,   165    App.   Div.   921,  appeal 
dismissed. 
(Argued  September  28,  1915;  decided  October  12,  1915.) 

Appeal,  in  the  first  above-entitled  proceeding,  from  an 
order  of  the  Appellate  Division  of  the  Supreme  Court  in 
41 
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the  second  judicial  department,  entered  January  14,  1915, 
which  reversed  an  order  of  Special  Term  denying  a 
motion  to  quash  a  writ  of  certiorari  and  granted,  said 
motion. 

Appeal,  in  the  second  above-entitled  proceeding,  from 
an  order  of  the  Appellate  Division  of  the  Supreme  Court 
in  the  second  judicial  department,  entered  January  14, 
1915,  which  confirmed  a  determination  of  the  defendants 
rejecting  the  relator's  claim  and  dismissed  a  writ  of 
certiorari  to  review  the  same. 

James  M.  Gorman  for  appellant. 

Harry  W.  Moore  for  respondents. 

Order  quashing  writ  of  certiorari  affirmed,  with  costs; 
appeal  from  order  confirming  determination  on  writ  of 
certiorari  dismissed,  with  costs;  no  opinion. 

Concur:  Willard  Bartlett,  Ch.  J.,  Chase,  Collix, 
Cuddeback,  Hogan,  Seabury  and  Pound,  JJ. 


In  the  Matter  of  the  Application  of  the  City  op  New 
York,  Respondent,  Relative  to  Acquiring  Title  to 
Lands  Required  for  the  Opening  of  West  184th  Street 
and  Overlook  Terrace. 

Jonas  M.  Libby  et  al.,  Appellants;  James  O.  Bennett, 

Respondent. 

Matter  of  City  of  New  York  (West  mth  Street),  165  App.  Div.  356, 
affirmed. 
(Argued  September  28,  1915;  decided  October  12,  1915.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
January  11,  1915,  which  reversed  an  order  of  Special 
Term  denying  a  motion  to  confirm  the  report  of  commis- 
sioners of  assessment  in  street  opening  proceedings  and 
granted  said  motion.  The  question  presented  by  the 
appeal  is  whether  the  method  of  assessment  adopted  by 
tlie  commissioners  resulted  in  assessments  representing  the 
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proportionate  benefit  which  the  lands  of  the  appellants 
derived  from  the  improvement. 

Albert  S.  Wright  and  Tompkins  Mcllvaine  for 
appellants. 

Louis  H.  Hahlo,  Corporation  Counsel  {Joel  J.  Squier 
and  John  J.  Kearney  of  counsel),  for  city  of  New  York, 
respondent. 

Robert  W.  Candler  for  James  G.  Bennett,  respondent. 

Order  affirmed,  with  costs;  no  opinion. 
Concur:  Willard  Bartlett,  Ch.,  J.,  Chase,  Collin, 
Cuddeback,  Hogan,  Seabury  and  Pound,  JJ. 


In  the  Matter  of  the  Application  of  Samuel  B.  Ham- 
burger et  al.,  Appellants,  for  Payment  of  an  Award 
Made  in  Proceedings  to  Open  Marcy  Place. 
City  of  New  York,  Respondent. 

Matter  of  Hamburger,  165  App.  Div.  526,  affirmed. 
(Argued  September  28,  1915;  decided  October  12,  1915.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
December  31,  1914,  which  reversed  an  order  of  Special 
Term  granting  an  application  for  an  order  directing  pay- 
ment of  an  award.  The  question  to  be  decided  on  this 
appeal  is  whether  the  owners  of  easements  for  street  pur- 
poses over  a  parcel  of  land  for  which  commissioners  of 
estimate  and  assessment  in  a  proceeding  to  acquire  title 
to  a  street  pursuant  to  the  provisions  of  law  applicable  to 
the  opening  of  streets  in  the  city  of  New  York,  have 
erroneously  made  an  award  for  the  full  fee  value,  may 
be  permitted  to  recover  the  entire  award  with  the  excep- 
tion of  the  nominal  sum  of  one  dollar,  the  value  of  the 
naked  incumbered  fee. 
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Merle    I.    St.    John    and    A.    Wheeler    Paltrier  for 
appellants. 

Louis  H.  Hahloy  Corporation  Counsel  (Joel  J.  Squier 
and  John  J.  Kearney  of  counsel),  for  respondent. 

Order  affirmed,  with  costs;  no  opinion. 
Concur:  Willard  Bartlett,  Ch.  J.,  Chase,  Colld:, 
Cuddeback,  Hogan,  Seabury  and  Pound,  JJ. 


Henry   Pistchal,    Appellant,    v.    Janet  L.    Durant, 
Respondent;  Basil N.  Durant,  Intervenor,  Respondent. 

Pistchal  v.  Durant,  168  App.  Div.  100,  appeal  dismissed. 
(Submitted  September  28,  1915;  decided  October  12,  1915.) 

Appeal  from  two  orders  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  June  4,  1915,  which  reversed  two  orders  of 
Special  Term,  one  denying  a  motion  to  vacate  a  garnishee 
order  granted  under  section  1391  of  the  Code  of  Civil  Pro- 
cedure, and  one  directing  a  trustee  to  pay  over  to  the 
sheriff  the  income  from  a  trust  fund. 

Max  Perlman  for  appellant. 

Warren  McConihe  for  respondents. 

Appeal  dismissed,  with  costs;  no  opinion. 
Concur:  Willard  Bartlett,  Ch.  J.,  Chase,  Collin, 
Cuddeback,  Hogan,  Seabury  and  Pound,  JJ. 


Emilie  Kuntz  et  al.,  as  Executors  of  Bertha  Brinck- 
mann,  Deceased,  Respondents,  v.  Nils  P.  E.  Peterson 
etal.,  Appellants. 

Kuntz  v.  Peterson,  163  App.  Div.  867,  appeal  dismissed. 
(Submitted  October  4,  1915;  decided  October  12,  1915.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  second 
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judicial  department,  entered  June  19,  1914,  affirming  a 
judgment  in  favor  of  plaintiffs  entered  upon  a  decision 
of  the  court  on  trial  at  Special  Term  in  an  action  to  set 
aside  a  satisfaction  of  a  mortgage  and  to  foreclose  the 
same. 

The  motion  was  made  upon  the  grounds  that  the 
Appellate  Division  had  unanimously  decided  that  the 
findings  of  fact  were  supported  by  the  evidence  and  that 
no  question  of  law  was  involved. 

M.  L.  Heide  for  motion. 

Henry  W.  Bridges  opppsed. 

Motion  granted  and  appeal  dismissed,  with  costs  and 
ten  dollars  costs  of  motion. 


Artie  F.  Richards,  Individually  and  as  Administratrix 
with  the  Will  Annexed  of  George  C.  Porter, 
Deceased,  Appellant,  v.  Wells  Fargo  Express  Com- 
pany et  al.,  Respondents. 

Richards  v.  Wells  Fargo  Express  Co.,  156  App.  Div.  268,  affirmed. 
(Submitted  October  13,  1915;  decided  October  19,  1915.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  May  7,  1913,  upon  an  order  reversing  a  judgment 
in  favor  of  plaintiff  entered  upon  a  decision  of  the  court 
on  trial  at  Special  Term  directing  a  dismissal  of  the  com- 
plaint, and  also  directing  that  the  plaintiff  turn  over  to 
the  defendant  for  cancellation  a  certain  certificate  of 
stock.  The  action  is  brought  to  obtain  an  adjudication 
that  the  shares  of  stock  of  the  Wells  Fargo  Express 
Company  represented  by  certificate  No.  7,380  were  the 
property  of  George  C.  Porter  at  the  time  of  his  death, 
and  that  the  plaintiff  has  now  the  legal  title  thereto.  In 
addition  to  this  relief  the  plaintiff  seeks  to  compel  the 
defendant  corporation  to  make  appropriate  transfers  upon 
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its  books  and  to  issue  to  her  a  new  certificate  of  such 
shares  and  the  additional  shares  representing  stock  divi- 
dends which  have  been  issued  thereon,  and  that  the  other 
defendants  be  required  to  account  to  her  for  such  moneys 
as  have  been  received  by  them  or  either  of  them,  on  the 
assumption  that  said  original  shares  of  stock  were  the 
property  of  Albert  G.  Porter. 

Robert  M.  Boyd,  Jr. ,  for  appellant. 

A.  S.  Gilbert  for  respondents. 

Judgment  affirmed,  with  costs,  on  opinion  of  Seabury, 
J.  {Richards  v.  Wells  Fargo  Express  Co.,  215  N.  Y. 
351). 

Concur:  Willard  Bartlett,  Ch.  J.,  Hiscock,  Chase, 
Cuddeback,  Hogan,  Seabury  and  Pound,  J  J. 


In  the  Matter  of  the  Application  of  Maria  C.  Barnes, 
Respondent,  for  the  Appointment  of  Commissioners  to 
Ascertain  the  Damage  to  Her  Property  Caused  by 
Change  of  Grade  of  West  Main  Street  in  Cuba  Village, 
Appellant. 

Matter  of  Bariws,  167  App.  Div.  953,  affirmed. 
(Argued  September  29,  1915;  decided  October  19,  1915.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  fourth  judicial 
department,  entered  April  27,  1915,  which  affirmed  an 
order  of  Special  Term  appointing  change  of  grade  dam- 
age commissioners. 

The  following  questions  were  certified :  "1.  Is  the  serv- 
ice of  notice  of  this  application  upon  *  the  person  or  per- 
sons having  competent  authority  to  make  the  change  of 
grade,'  as  specified  in  subdivision  2  of  section  159  of  the 
Village  Law,  a  condition  precedent  to  maintaining  this 
proceeding  against  the  village  ?  2.  If  so,  does  the  tenth 
finding  of  fact  of  the  referee  state  a  sufficient  service  of 
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such  notice  ?  3.  Is  the  village  in  this  case  liable  for  the 
change  of  grade  effected  in  the  construction  of  a  state 
highway  upon  its  street  under  subdivision  2  of  section  159 
of  the  Village  Law?" 

J.  C.  Leggett  for  appellant. 

Walter  N.  Renwick  for  respondent. 

Order  affirmed,  with  costs;  first  and  third  questions 
certified  answered  in  the  affirmative;  second  question  not 
answered;  no  opinion. 

Concur:  Willard  Bartlett,  Ch.  J.,  Chase,  Collin, 
Cuddeback,  Hogan,  Seabury  and  Pound,  JJ. 


In  the  Matter  of  the  Application  of  Charles  F.  Moul- 
ton,  Respondent,  for  the  Appointment  of  Commission- 
ers to  Ascertain  the  Damage  to  His  Property  Caused 
by  Change  of  Grade  of  East  Main  Street  in  Cuba 
Village,  Appellant. 

Matter  ofMoulton,  167  App.  Div.  953,  affirmed. 
(Argued  September  29,  1915;  decided  October  19,  1915.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  fourth  judicial 
department,  entered  April  27,  1915,  which  affirmed  an 
order  of  Special  Term  appointing  change  of  grade  dam- 
age commissioners. 

The  following  questions  were  certified:  "  1.  Did  the 
cause  of  action  herein  accrue  before  the  change  of  grade 
was  completed  ?  2.  Is  the  service  of  notice  of  this  appli- 
cation upon  'the  person  or  persons  having  competent 
authority  to  make  the  change  of  grade,'  as  specified  in 
subdivision  2  of  section  159  of  the  Village  Law,  a  condi- 
tion precedent  to  maintaining  this  proceeding  against  the 
village  ?  3.  If  so,  does  the  tenth  finding  of  fact  of  the 
referee  state  a  sufficient  service  of  such  notice?    4.  Is 
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the  village  in  this  case  liable  for  the  change  of  grade 
effected  in  the  construction  of  a  state  highway  upon  its 
street  under  subdivision  2  of  section  159  of  the  Village 
Law?" 

J.  C.  Leggett  for  appellant. 

Walter  N.  Renwick  for  respondent. 

Order  affirmed,  with  costs;  questions  certified  answered 
in  the  affirmative;  no  opinion. 

Concur:  Willard  Bartlett,  Ch.  J.,  Chase,  Collin, 
Cuddeback,  Hogan,  Seabury  and  Pound,  J  J. 


The  People  of  the  State  of  New  York  ex  rel.  James 
E.  Hussey,  Respondent,  v.  Arthur  Woods,  as  Police 
Commissioner  of  the  City  of  New  York,  Appellant. 

People  ex  rel.  Hussey  v.  Woods,  169  App.  Div.  146,  affirmed. 
(Argued  September  29, 1915;  decided  October  19,  1915.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
July  30,  1915,  which  annulled  on  certiorari  a  determina- 
tion of  the  police  commissioner  of  the  city  of  New  York 
dismissing  the  relator  from  the  police  force  of  said  city 
and  reinstated  said  relator. 

Edtvard  A.  Freshman,  Thomas  F.  Magner  and  Louis 
H.  flahlo  for  appellant. 

Herbert  C.  Smyth,  Frederick  C.  Scofield  and  Roderic 
Wellman  for  respondent. 

Order  affirmed,  with  costs;  no  opinion. 

Concur:  Willard  Bartlett,  Ch.  J.,  Chase,  Collin, 
Cuddeback,  Hogan  and  Pound,  JJ.  Taking  no  part: 
Seabury,  J. 
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The  People  of  the  State  of  New  York  ex  rel.  Michael 
J.  Egan,  Appellant,  v.  Rhinelander  Waldo,  as  Police 
Commissioner  of  the  City  of  New  York,  Respondent. 

People  ex  ret.  Egan  v.  Waldo,  155  App.  Div.  983,  affirmed. 
(Submitted  September  29,  1915;  decided  October  19,  1915.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
March  20,  1913,  which  dismissed  a  writ  of  certiorari  and 
confirmed  the  proceedings  of  the  defendant  in  dismissing 
the  relator  from  the  police  department  of  the  city  of  New 
York. 

Charles  J.  Lane  for  appellant. 

Louis  H.  Hahlo,  Corporation  Counsel  {Terence  Far- 
ley of  counsel),  for  respondent. 

Order  affirmed,  with  costs;  no  opinion. 
Concur:   Willard  Bartlett,  Ch.  J.,  Chase,  Collin, 
Cuddeback,  Hogan,  Seabury  and  Pound,  JJ. 


The  People  of  the  State  of  New  York  ex  rel.  Albert 
Cladel,  Respondent,  v .  Alfred  P.  W.  Seaman  et  al., 
Composing  the  Board  of  Assessors  of  the  City  of  New 
York,  Appellants. 

People  ex  rel.  Cladel  v.  Seaman,  168  App.  Div.  67,  affirmed. 
(Argued  September  30,  1915;  decided  October  19,  1915.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
June  4,  1915,  which  affirmed  an  order  of  Special  Term 
granting  a  motion  for  a  peremptory  writ  of  mandamus 
to  compel  the  board  of  assessors  of  the  city  of  New  York 
to  "estimate  the  damage  done  to  the  property  of  relator 
and  those  similarly  situated,  by  reason  of  the  change  of 
grade  of  Polk  avenue  (sometimes  known  as  Shell  road), 
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from  Broadway  to  Jackson  avenue  in  the  borough  of 
Queens,  in  the  city  of  New  York." 

diaries  J.  Nehrbas  and  Terence  Farley  for  appellants. 

John  R.  Mc  Mullen  for  respondent. 

Order  affrmed,  with  costs,  on  opinion  of  Scott,  J., 
below. 

Concur:  Willard  Bartlett,  Ch.  J.,  Chase,  Collin, 
Cuddeback,  Hogan,  Seabury  and  Pound,  JJ. 


The  People  of  the  State  of  New  York  ex  rel.  George 
C.  Potter,  Appellant,  v.  Clarence  W.  Smith,  as 
Mayor  of  the  City  of  Johnstown,  et  aL,  Respondents. 

People  ex  rel  Potter  v.  Smith,  169  App.  Div.  906,  reversed. 
(Argued  September  80,  1915;  decided  October  19,  1915.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
June  7,  1915,  which  confirmed  on  certiorari  an  assessment 
made  by  the  city  engineer  of  the  city  of  Johnstown 
against  lands  of  the  relator  and  a  determination  of  the 
common  council  of  said  city  confirming  said  assessment. 

Anson  Oetman  and  Alfred  D.  Dennison  for  appellant. 

Fred  Linus  Carroll  and  Edwin  Baylies  for  respondents. 

Order  of  Appellate  Division  reversed,  with  costs,  and 
assessment  annulled  on  opinion  of  Willard  Bartlett, 
Ch.  J.,  in  People  ex  rel.  Empie  v.  Smith  (216  N.  Y.  95). 

Concur:  Willard  Bartlett,  Ch.  J.,  Chase,  Collix, 
Cuddeback,  Hogan,  Seabury  and  Pound,  JJ. 
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The  People  of  the  State  of  New  York  ex  rel.  The 
New  York  Central  and  Hudson  River  Railroad 
Company,  Appellant,  v.  Egburt  E.  Woodbury  et  al., 
Constituting  the  State  Board  of  Tax  Commissioners, 
Respondents. 

People  ex  rel  N.  Y.  C.  <£•  H.  R.  R.  R.  Co.  v.  Woodbury,  167  App. 
Div.  585,  affirmed. 
(Argued  September  30,  1915;  decided  October  19,  1915.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
May  15,  1915,  which  affirmed  an  order  of  Special  Term 
confirming,  as  equalized,  a  special  franchise  tax  assessed 
against  the  relator  in  the  town  of  Root. 

J.  D.  Wendell  for  appellant. 

E.  E.  Woodbury,  Attorney- General  (C.  R.  McSparren 
of  counsel),  for  respondents. 

Order  affirmed,  with  costs;  no  opinion. 
Concur:  Willard  Bartlett,  Ch.  J.,  Chase,  Collin, 
Cuddeback,  Hogan,  Seabury  and  Pound,  JJ. 


In  the  Matter  of  the  Application  of  Gerald  S.  Griffin, 
Appellant,  for  a  Peremptory  Writ  of  Mandamus 
against  William  Williams,  Individually  and  as 
Commissioner  of  Water  Supply,  Gas  and  Electricity 
of  the  City  of  New  York,  et  al.,  Respondents. 

Matter  of  Ghriffln  v.  Williams,  168  App.  Div.  63,  appeal  dismissed. 
(Argued  October  1,  1915;  decided  October  19,  1915.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
June  4,  1915,  which  reversed  an  order  of  Special  Term 
denying  a  motion  for  a  resettlement  of  an  order  allowing 
an  alternative  writ  of  mandamus  and  reversed  the  order 
as  resettled  and  dismissed  the  proceeding.     The  petition 
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below  prayed  for  a  peremptory  writ  of  mandamus  to 
compel  the  restoration  of  the  petitioner  to  the  position  of 
assistant  engineer  in  the  department  of  water  supply,  gas 
and  electricity  of  the  city  of  New  York. 

Roger  Foster  for  appellant. 

Louis  H.  Hahlo,  Corporation  Counsel  {Terence 
Farley,  E.  Crosby  Kindleberger  and  Elliot  S.  Benedict 
of  counsel),  for  respondents. 

Appeal  dismissed,  with  costs;  no  opinion. 

Concur:  Collin,  Hogan,  Seabury  and  Pound,  JJ.; 
Chase  and  Cuddeback,  JJ.,  vote  for  affirmance; 
Willard  Bartlett,  Ch.  J.,  absent. 

In  the  Matter  of  the  Petition  of  William  W.  Farley, 
as  State  Commissioner  of  Excise,  Respondent,  for  an 
Order  Revoking  and  Canceling  a  Liquor  Tax 
Certificate. 

Angelo  Percoco,  Appellant. 

Matter  of  Farley  (Percoco),  170  App.  Div.  — ,  affirmed. 
(Argued  October  4,  1915;  decided  October  19,  1915.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
August  4,  1915,  which  affirmed  an  order  of  Special  Term 
revoking  and  canceling  a  liquor  tax  certificate  upon  the 
ground  that  the  appellant  did  not  file  with  his  application 
statement  for  said  certificate  the  consents  of  the  owners 
of  two-thirds  of  the  total  number  of  buildings  occupied 
exclusively  for  dwellings  within  300  feet  of  the  certifi- 
cated premises,  as  required  by  section  15,  subdivision  8, 
of  the  Liquor  Tax  Law. 

Morton  C.  Fitch  and  Frederick  E.  Grant  for  appellant. 

Louis  M.  King  and  A.  M.  Sperry  for  respondent. 

Order  affirmed,  with  costs;  no  opinion. 
Concur:  Willard  Bartlett,  Ch.  J.,  Hiscock,  Chase, 
Cuddeback,  Hogan,  Cardozo  and  Seabury,  JJ. 
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In  the  Matter  of  the  Claim  of  Sarah  White,  Respond- 
ent, v.  New  York  Central  .and  Hudson  River  Rail- 
road Company,  Appellant. 

Matter  of  White  v.  N.  Y.  C.  &  H.  K  R.  R.  Co.,  169  App.  Div.  903, 
affirmed. 

(Argued  October  5, 1915;  decided  October  19,  1915.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
May  7, 1915,  which  affirmed  a  decision  of  the  state  work- 
men's compensation  commission  granting  an  award  to 
the  claimant  for  the  death  of  her  husband  due  to  acci- 
dental injuries  received  by  him  while  in  the  employ  of 
defendant. 

The  points  most  earnestly  presented  for  the  considera- 
tion of  the  court  are  that  the  injuries  resulting  in  death 
were  not  accidental  injuries  arising  out  of  and  in  the 
course  of  the  employment  of  the  deceased,  and  that  at 
the  time  of  receiving  the  injuries  deceased  was  employed 
by  the  railroad  which  was  then  engaged  in  interstate 
commerce. 

William  L.  Visscher  for  appellant. 

E.  E.  Woodbury,  Attorney-General  {Harold  J.  Hin- 
man  of  counsel),  for  respondent. 

Order  affirmed,  with  costs;  no  opinion. 

Concur:  Hiscock,  Chase,  Cuddebaok,  Hog  an,  Car- 
dozo  and  Seabury,  J  J.  Absent:  Willard  Bartlett, 
Ch.  J. 

In  the  Matter  of  the  Claim  of  Frank  Yume,  Respondent, 
v.  Knickerbocker  Portland  Cement  Company  et  al., 
Appellants. 

Matter  of  Yume  v.  Knickerbocker  Portland  Cement  CTo.,  169  App. 
Div.  905,  appeal  dismissed. 
(Argued  September  27,  1915;  decided  October  19.  1915.) 

Motion  to  dismiss  an  appeal  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  third 
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judicial  department,  entered  at  the  May  term,  1915, 
which  affirmed  an  award  of  the  workmen's  compensa- 
tion commission. 

The  motion  was  made  upon  the  ground  that  the  affirm- 
ance by  the  Appellate  Division  was  unanimous  and  that 
permission  to  appeal  had  not  been  obtained. 

Harold  J.  Hinman  for  motion. 

Bertrand  L.  Pettigrew  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  and 
ten  dollars  costs  of  motion. 


The  People  of  the  State  of  New  York,  Respondent, 
v.  Ludwig  Marquardt,  Appellant. 

(Argued  October  5,  1915;  decided  October  26,  1915.) 

ApPE^ii  from  a  judgment  of  the  Ulster  County  Court, 
rendered  January  11,  1915,  upon  a  verdict  convicting  the 
defendant  of  the  crime  of  murder  in  the  first  degree. 

Newton  H.  Fessenden  and  Joseph  M.  Fowler  for 
appellant. 

William  D.  Cunningham,  District  Attorney,  for 
respondent. 

Judgment  of  conviction  affirmed;  no  opinion. 

Concur:  Hiscock,  Chase,  Cuddeback,  Hogan,  Car- 
dozo  and  Seabury,  JJ.  Absent:  Willard  Bartlett, 
Ch.  J. 


The  People  op  the  State  of  New  York,  Respondent, 
v.  Worthy  Tolley,  Appellant. 

(Argued  October  6,  1915;  decided  October  26,  1915.) 

Appeal  from  a  judgment  of  the  Supreme  Court,  ren- 
dered March  6,  1915,  at  a  Trial  Term  for  the  county  of 
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Greene,  upon  a  verdict  convicting  the  defendant  of  the 
crime  of  murder  in  the  first  degree. 

William  E.  Thorpe  for  appellant. 

Howard  C.  Wilbur  for  respondent. 

Judgment  of  conviction  affirmed;  no  opinion. 

Concur:  Hiscock,  Chase,  Cuddeback,  Hogan,  Car- 
dozo  and  Seabury,  J  J.  Absent:  Willard  Bartlett, 
Ch.  J. 


KatJiE    &    Company,    Incorporated,    Respondent,    v. 
Eliza  A.  Morton,  Appellant. 

Kalle  &  Co.,  Inc.,,  v.  Morton,  156  App.  Div.  522,  affirmed. 
(Argued  October  6,  1915;  decided  October  26,  1915.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  May  20,  1913,  in  favor  of  plaintiff  upon  the  sub- 
mission of  a  controversy  under  section  1279  of  the  Code 
of  Civil  Procedure. 

The  question  at  issue  was  whether  the  plaintiff,  a  ship- 
per, could  recover  from  the  defendant,  a  common  carrier, 
the  value  of  goods  destroyed  by  fire  while  in  transit 
where  the  bill  of  lading  gives  the  defendant  the  benefit 
of.  the  shipper's  insurance,  but  under  the  terms  of  the 
policy  such  a  condition  makes  the  policy  void,  the 
insurance  company  having  after  the  fire  loaned  to  the 
shipper  an  amount  covering  the  loss  on  condition  that  it 
be  repaid  as  recovery  may  be  effected  from  the  carrier. 

Nathan  P.  Bushnell  for  appellant. 

Arthur  W.  Clement  and  Wilson  E.  Tipple  for 
respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 

Concur:  Hiscock,  Chase,  Cuddeback,  Hogan,  Car- 
dozo  and  Seabury,  JJ.  Absent:  Willard  Bartlett, 
Ch.  J. 
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The  Village  of  Angola,  Appellant,  v.  Lake  Shore  and 
Michigan  Southern  Railway  Company,  Respondent. 

Village  of  Angola  v.  L.  8.  &  M.  8.  Ry.  Co.,  156  App.  Div.  925, 
affirmed. 
(Argued  October  6,  1915;  decided  October  26,  1915.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  May  20,  1913,  affirming  a  judgment  granting 
plaintiff  part  of  the  relief  sought  entered  upon  a  decision 
of  the  court  on  trial  at  Special  Term  in  an  action  brought 
to  obtain  a  judgment  decreeing  that  certain  lands  situate 
within  the  village  of  Angola  were  a  part  of  Commercial 
street  within  said  village,  and  awarding  to  the  plaintiff  a 
permanent  injunction  restraining  the  defendant  from 
entering  thereon  or  in  any  way  interfering  with  its  use 
by  the  plaintiff  as  a  public  street. 

Eugene  M.  Bartlett  for  appellant. 
'    Thomas  D.  Powell  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 

Concur:  Hiscock,  Chase,  Cuddeback,  Hogan,  Car- 
dozo  and  Seabury,  JJ.  Absent:  Willard  Bartlett, 
Ch.  J. 


Michael  Hacker,  Respondent,  v.  John  A.  White  et  al., 

Appellants. 

Hacker  v.  White,  155  App.  Div.  946,  affirmed. 
(Argued  October  7.  1915;  decided  October  26,  1915.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  March  31,  1918,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term  in  an  action  brought  to  have  declared 
illegal  and  void,  and  to  have  canceled,  a  notice  of  aban- 
donment of  the  traffic  in  liquors  on  plaintiff's  premises 
executed  by  the  defendant  White,  by  his  attorney  in  fact, 
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the  defendant,  the  Eagle  Brewing  Company,  and  also  a 
petition  to  transfer  a  liquor  tax  certificate  issued  to  the 
defendant  White  from  said  premises  of  plaintiff. 

Albert  J.  O'Connor  for  appellants. 

Michael  J.  Larkin  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 

Concur:  Hiscock,  Chase,  Cuddeback,  Hogan,  Car- 
dozo  and  Seabury,  J  J.  Absent:  Willard  Bartlett, 
Ch.  J. 


Antonio  Rossi,  Respondent,  v.  The  Procter  and 
Gamble  Company,  Appellant. 

Rossi  v.  Procter  &  Gamble  Co.,  150  App.  Div.  920,  affirmed. 
(Argued  October  7,  1915;  decided  October  26,  1915.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
April  30,  1913,  reversing  a  judgment  in  favor  of  defend- 
ant entered  upon  a, dismissal  of  the  complaint  by  the 
court  at  a  Trial  Term  and  granting  a  new  trial  in  an 
action  to  recover  for  personal  injuries  alleged  to  have 
been  sustained  by  plaintiff  through  the  negligence  of  the 
defendant.  The  questions  on  appeal  were  whether,  on 
the  evidence,  plaintiff  and  an  engineer  in  the  employ  of 
defendant  were  fellow-servants,  and  whether  questions 
of  fact  were  presented  which  should  have  been  submitted 
to  the  jury. 

Rutherford  B.  Meyer  and  Eugene  Lamb  Richards,  Jr., 
for  appellant. 

Rosario  Maggio  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  against 
appellant  on  the  stipulation,  with  costs  in  all  courts;  no 
opinion. 

Concur:  Hiscock,  Chase,  Cuddeback,  Hogan,  Car- 
dozo  and  Seabury,  J  J.    Absent:  Willard  Bartlett, 

Ch.  J. 

42 
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The  People  op  the  State  of  New  York,  Respondent, 
v.  Borden's  Condensed  Milk  Company,  Appellant. 

People    v.   Borders  Condensed  Milk  Co.,   165    App.   Div.  711, 
affirmed. 
(Argued  October  7,  1915;  decided  October  26,  1915.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
January  22,  1915,  which  affirmed  a  judgment  of  the 
Court  of  Special  Sessions  of  the  city  of  New  York  con- 
victing the  defendant  of  the  crime  of  maintaining  a 
public  nuisance  in  the  operation  of  its  pasteurization 
plant  in  an  unnecessarily  noisy  manner. 

Thomas  M.  Rowlette  for  appellant. 

James  C.  Cropsey,  District  Attorney  (Ralph  E. 
Hemstreet  of  counsel),  for  respondent. 

Judgment  of  conviction  affirmed;  no  opinion. 

Concur:  Hlscock,  Chase,  Cuddeback,  Cardozo  and 
Seabury,  JJ.  Absent:  Willard  Bartlett,  Ch.  J. 
Not  sitting:  Hogan,  J. 


Earl  C.  Huffman,  Plaintiff,  v.  The  People  of  the 
State  of  New  York  et  al.,  Defendants,  William  E. 
Scott  et  al.,  Respondents,  and  Lawrence  Cement 
Company,  Appellant. 

Huffman  v.  People.  157  App.  Div.  943,  affirmed. 
(Argued  October  7,  1915;  decided  October  26,  1915.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  June  30,  1913,  affirming  a  judgment  in  favor  of 
respondents  herein  entered  upon  a  dismissal  upon  the 
merits  by  the  court  at  Special  Term  of  a  cause  of  action 
set  forth  in  the  answer  of  the  appellant  against  the  said 
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respondents  for  the  enforcement  and  foreclosure  of  a 
mechanic's  lien. 

Carl  E.  Dorr  for  appellant. 

Stewart  F.  Hancock  for  respondents. 

Judgment  affirmed,  with  costs;  no  opinion. 

Concur:  Hiscock,  Chase,  Cuddeback,  Hog  an,  Car- 
dozo  and  Seabury,  J  J.  Absent:  Willard  Bartlett, 
Ch.  J. 


Mary  S.  Croxson,  Appellant,  v.  Flynn  Plumbing  and 
Heating  Company,  Respondent. 

Croxson  v.  Flynn  Plumbing  <fc  Heating  Co.,  158  App.  Div.  876, 
affirmed. 

(Argued  October  7,  1915;  decided  October  26,  1915.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  July  19,  1913,  affirming  a  judgment  in  favor  of 
defendant  entered  upon  a  dismissal  of  the  complaint  by 
the  court  on  trial  at  Special  Term  in  an  action  in  equity 
by  plaintiff,  a  mortgagee  holding  a  building  loan  agree- 
ment and  mortgage  on  two  apartment  houses,  for  a  per- 
manent injunction  restraining  the  defendant  from  remov- 
ing certain  plumbing  work  and  fixtures  from  the 
mortgaged  premises.  The  defendant  claims  a  prior  lien 
under  a  subsequent  chattel  mortgage. 

Frank  Harvey  Field  and  Richard  L.  Phillips  for 
appellant. 

Holland  R.  Rasquin  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 

Concur:  Hiscock,  Chase,  Cuddeback,  Hogan, 
Cardozo  and  Seabury,  J  J.  Absent:  Willard  Bartlett, 
Ch.  J. 
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Michael  E.  Ho  watt,  Appellant,  v.  William  M.  Barrett, 
as  President  of  the  Adams  Express  Company, 
Respondent. 

Howatt  v.  Barrett,  156  App.  Div.  849,  affirmed. 
(Submitted  October  8,  1915;  decided  October  26,  1915.) 

Appeal,  by  permission,  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  first  judicial 
department,  entered  August  15,  1913,  upon  an  order 
reversing  a  determination  of  the  Appellate  Term  and 
affirming  a  judgment  of  the  Municipal  Court  of  the  city 
of  New  York  in  favor  of  defendant  in  an  action  by  a  con- 
signor of  goods  against  an  express  company  to  recover 
for  breach  of  contract  in  its  failing  to  deliver  the  same  to 
the  consignee. 

Jacob  Ansbacher  and  George  A.  Ferris  for  appellant 

Edward  V.  Conwell  and  George  W.  Smyth  for 
respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 

Concur:  Hiscock,  Chase,  Cuddeback,  Hogan  and 
Cardozo,  J  J.  Absent:  Willard  Bartlett,  Ch.  J. 
Not  sitting:  Seabury,  J. 


George  B.   Geitner,    Respondent,    r.   Westinghouse 
Machine  Company,  Appellant. 

Geitner  v.  Westinyhouue  Machine  Co.,  155  App.  Div.  941,  affirmed. 
(Argued  October  11,  1915;  decided  October  26,  1915.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  March  11,  1913,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  in  an  action  to  recover  for 
personal  injuries  alleged  to  have  been  sustained  by  plain- 
tiff through  the  negligence  of  the  defendant,  his  employer. 
The  plaintiff  was  injured  while  working  at  a  milling 
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machine  cutting  key -ways  in  steel  shafting.  Defendant's 
liability  is  predicated  upon  its  failure  to  properly  guard 
the  machine  as  required  by  section  81  of  the  Labor  Law. 

Clarence  H.  Beane  for  appellant. 

Lafay  C.  Wilkie  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Willard  Bartlett,  Ch.  J.,  Chase,  Collin, 
Cuddeback,  Cardozo,  Seabury  and  Pound,  J  J. 


Point  Gratiot  Sand  and  Gravel  Company,  Appellant,  v. 
Hartford  Fire  Insurance  Company,  Respondent. 

Point  Gratiot  Sand  &  Gravel  Co.  v.  Hartford  Fire  Ins,  Co.,  156 
App.  Div.  924,  affirmed. 
(Argued  October  11,  1915;  decided  October  26, 1915.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  May  12,  1913,  affirming  a  judgment  in  favor  of 
defendant  entered  upon  a  dismissal  of  the  complaint  by 
the  court  at  a  Trial  Term  in  an  action  to  recover  upon  a 
policy  of  fire  insurance.  The  defense  was  that  the  insured 
had  not,  at  the  time  the  policy  was  issued,  or  at  any  time 
thereafter,  unconditional  and  sole  ownership  of  the  prop- 
erty insured,  as  required  by  the  policy. 

Ray  M.  Stanley  for  appellant. 

Meredith  Potter  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Willard  Bartlett,  Ch.  J.,  Chase,  Collin, 
Cuddeback,  Cardozo,  Seabury  and  Pound,  J  J. 
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Delia  B.   Merriam,  Respondent,   v.  John  W.   Moyer 
et  al.,  Appellants. 

Merriam  v.  Moyer,  158  App.  Div.  958,  affirmed. 
(Submitted  October  13,  1915;  decided  October  26, 1915.) 

ApPE^Lfrom  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
October  25,  1913,  affirming  a  judgment  in  favor  of  plain- 
tiff entered  upon  the  report  of  a  referee  in  an  action  to 
compel  the.  defendants  to  permanently  remove  two  feet, 
claimed  by  plaintiff  to  have  been  added  by  defendants  to 
the  height  of  their  three  dams  across  Moose  river,  and 
also  to  enjoin  them  from  maintaining  flash  boards  on  such 
dams. 

A.  E.  Kilby  and  C.  E.  Norris  for  appellants. 

Myron  G.  Bronner  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Bartlett,    Ch.  J.,  Chase,  Collin,  Cudde- 
back,  Cardozo,  Seabury  and  Pound,  JJ. 


Schencke  Piano  Company,  Appellant,  v.  Philadelphia 
Casualty  Company,  Respondent. 

Schencke    Piano    Co.    v.  Philadelphia  Casualty  Co.,   157  App. 
Div.  917,  affirmed. 
(Argued  October  12,  1915;  decided  October  26,  1915.) 

Appeal  by  plaintiff  from  a  judgment  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial 
department,  entered  July  2,  1913,  affirming  a  judgment 
in  favor  of  plaintiff  entered  upon  a  verdict  directed  by 
the  court  upon  the  defendant's  offer  of  judgment  in  an 
action  to  recover  under  a  policy  of  insurance  the  amount 
above  the  policy  limit,  which  the  plaintiff  was  obliged  to 
pay  in  satisfaction  of  a  judgment  entered  against  it  in 
an  action  for  damages  on  account  of  personal  injuries 
sustained  by  one  of  its  employees.     The  full  judgment 
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was  for  $10,143.93,  and  the  plaintiff's  trial  expenses 
amounted  to  an  additional  $400.  The  insurance  com- 
pany paid  $5,000,  the  amount  of  the  policy  limit,  leaving 
a  balance  of  $5,543.94,  which  the  plaintiff  was  obliged 
to  pay  and  now  seeks  to  recover.  The  theory  is  that  the 
present  defendant  breached  the  policy  contract  in  not  mak- 
ing a  certain  settlement  of  the  negligence  action  which 
it  had  the  opportunity  to  make  for  an  amount  within 
the  policy  limit.  It  is  not  charged  in  the  complaint  with 
any  fraud  or  bad  faith  for  its  f ailure  to  make  the  settle- 
ment, but  only  for  negligence  or  lack  of  due  diligence. 

Florence  J.  Sullivan  for  appellant. 

•  John  Vernon  Bouvier,  Jr.,  and  William  Montague 
Geer,  Jr.,  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Willard  Bartlett,  Ch.  J.,  Chase,  Collin, 
Cuddeback,  Cardozo,  Seabury  and  Pound,  JJ. 


Stephen  Colletti  Company,  Respondent,  v.  William  A. 
L'Hommedieu  et  al.,  Appellants. 

Colletti  Co.  v.  VHommedieu,  159  App.  Div.  910,  affirmed. 
(Argued  October  12,  1915;  decided  October  26,  1915.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  November  25,  1913,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  in  an  action  by 
plaintiff  to  recov.er  prospective  profits  of  which  it  had 
been  deprived  by  reason  of  the  refusal  of  defendants  to 
permit  it  to  perform  a  building  contract. 

Philip  B.  Adams  for  appellants. 

Mortimer  M.  Menken  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Willard  Bartlett,  Ch.  J.,  Chase,  Collin, 
Cuddeback,  Cardozo,  Seabury  and  Pound,  J  J. 
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The  Union  Land  Company,  Appellant,  r.  Joseph  K. 
Gwynn,  Respondent. 

Union  Land  Co.  v.  Qwynn,  158  App.  Div.  829,  affirmed. 
(Argued  October  14,  1915;  decided  October  26,  1915.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the    Supreme   Court  in  the  first  judicial  department, 
entered   November  21,   1913,   affirming  a  judgment  in 
favor  of  defendant  entered  upon  the  report  of  a  referee 
in  an  action  to  recover  upon  an  underwriting  agreement. 
The  plaintiff  alleges  that  defendant  is  one  of  sixteen 
underwriters  of  a  bond  issue  of  the  Texas  Rail  ways  Com- 
pany, a  New  Jersey  corporation  organized  in  September, 
1906,  as  a  holding  company,  by  Jester  &  Co.,   a  New 
York  banking  firm,  to  take  over  the  securities  of  a  bank- 
rupt Texas  railroad  which  Jester  &  Co.  tried  to  reorganize. 
Jester    &    Co.   obtained   underwriting     contracts  from 
defendant  and  fifteen  others.     The  underwriters  author- 
ized Jester  &  Co.  to  guarantee  a  note  given  in  payment 
for  bonds  of  the  Texas  railroad.     Jester  &  Co.  caused  the 
New  Jersey  holding  company  to  buy  from  F.  M.  HubbeU, 
plaintiff's  assignor,  bonds  of  the  Texas  railroad  and  to 
give  a  note  in  payment.     Jester  &  Co.  used  the  under- 
writings  to  guarantee  the  note.     The  scheme  failed,  the 
note  was  not  paid,  and  plaintiff  is  suing  to  enforce  the 
guaranty.     The  answer  contains  a  general  denial.    It  is 
also  claimed  that  the  underwriting  never  l>ecame  effective, 
and  that  if  it  did,  Jester  &  Co.  had  no  authority  to  use  it 
to  guarantee   the  note  in  question.     The  answer  also 
alleges  fraud,  and  demands  as  affirmative  relief  that  the 
underwriting  be  surrendered  to  defendant. 

George  W.  Field,  Frank  H.  Piatt,  Livingston  Piatt 
and  Robert  H.  Eivell  for  appellant. 

Sol.  M.  Stroock  and  Edward  F.  Spitz  for  respondent. 

Per  Curiam.  The  conclusions  of  law  in  this  case  are 
fully  sustained  by  the  findings  of  fact.     It  is  true  that 
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the  Appellate  Division,  in  holding  that  all  the  syndicate 
managers  should  have  signed  the  guaranty,  seems  to 
have  overlooked  the  findings  to  the  effect  that  the  man- 
agers were  appointed  and  acted  as  a  firm.  That  objec- 
tion to  the  contract  cannot,  therefore,  prevail.  ( Unterberg 
v.  Elder,  211  N.  Y.  499,  504.)  But  without  reference  to 
the  form  of  signature,  the  judgment  may  securely  rest 
on  other  grounds  stated  in  the  referee's  report. 

The  judgment  should  be  affirmed,  with  costs. 

Willard  Bartlett,  Ch.  J.,  Chase,  Collin,  Cudde- 
back,  Cardozo,  Seabury  and  Pound,  JJ.,  concur. 

Judgment  affirmed. 


In  the  Matter  of  the  Accounting  of  Esther  Robitscher, 
as  Executrix  of  Frederick  Robitscher,  Appellant. 

Louisa  Pribourg,  Respondent. 

Matter  of  Robitsoher,  168  App.  Div.  915,  appeal  dismissed. 
(Submitted  October  18,  1915;  decided  October  26,  1915.) 

Motion  to  dismiss  an  appeal  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  first 
judicial  department,  entered  April  30,  1915,  which 
affirmed  an  order  of  the  New  York  County  Surrogate's 
Court  granting  a  motion  to  open  default  and  to  vacate 
and  set  aside  a  decree  settling  the  accounts  of  the  execu- 
trix herein. 

The  motion  was  made  upon  the  ground  that  the  Court 
of  Appeals  had  no  jurisdiction  to  entertain  the  appeal. 

Otto  Honvitz  and  Frederick  L.  Ouggenheimer  for 
motion. 

Ferdinand  E.  M.  Bulla wa  and  7.  Maurice  Wormser 
opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  and 
ten  dollars  costs  of  motion. 
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In  the  Matter  of  the  Claim  of  Jessie  I.  Lester,  Respond- 
ent, v.  The  Village  of  Blasdell,  Appellant. 

Matter  of  Lester  v.  Village  of  Blasdell,  167  App.  Div.  947,  appeal 
dismissed. 
(Submitted  October  18,  1915;  decided  October  26,  1915.) 

Motion  to  dismiss  an  appeal  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  fourth 
judicial  department,  entered  March  2,  1915,  which 
affirmed  an  order  of  Special  Term  appointing  commis- 
sioners in  change  of  grade  damage  proceedings. 

The  motion  was  made  upon  the  ground  that  the  Court 
of  Appeals  has  no  jurisdiction  to  entertain  the  appeal. 

A.  O.  Bartholomew  for  motion. 

Wallace  Thayer  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  and 
ten  dollars  costs  of  motion. 


The  People  op  the  State  of  New  Yokk,  Respondent, 
i\  Jacob  Balofsky,  Appellant. 

People  v.  Balofsky*  167  App.  Div.  913,  appeal  dismissed. 
(Submitted  October  18,  1915;  decided  October  26,  1915.) 

Motion  to  dismiss  an  apj)eal  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  second 
judicial  department,  entered  February  5,  1915,  which 
affirmed  a  judgment  of  the  Court  of  Special  Sessions  of 
the  city  of  New  York  convicting  the  defendant  of  a  vio- 
lation of  the  Labor  Law. 

The  motion  was  made  upon  the  ground  of  failure  to 
file  the  required  return. 

James  O.  Cropsey,  District  Attorney  (Ralph  E. 
Hemstreet  of  counsel),  for  motion. 

No  one  opposed. 

Motion  granted. 
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In  the  Matter  of  the  Application  of  William  R.  Wilson, 
Appellant,  for  a  Peremptory  Writ  of  Mandamus 
against  Edward  F.  Boyle  et  al.,  Constituting  the 
Board  of  Elections  of  the  City  of  New  York,  Respond- 
ents. 

Matter  of  Wilson  v.  Boyle,  170  App.  Div.  — ,  affirmed. 
(Argued  October  26,  1915;  decided  October  27, 1915.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Conrt  in  the  second  judicial  department,  entered 
October  25,  1915,  which  affirmed  an  order  of  Special  Term 
denying  a  motion  for  a  peremptory  writ  of  mandamus  to 
compel  the  board  of  elections  of  the  city  of  New  York  to 
place  the  petitioner's  name  on  the  ballot  for  election 
November  2,  1915,  as  the  candidate  of  the  Independent 
Workingmen's  Political  party  for  the  office  of  justice  of 
the  Municipal  Court  of  the  city  of  New  York,  borough 
of  Brooklyn,  seventh  district. 

Harry  S.  Lucia  for  appellant. 

Jacob  L.  Holtzmann  for  respondents. 

Order  affirmed,  without  costs;  no  opinion. 
Concur:  Willard  Bartlett,  Ch.  J.,  Hiscock,  Chase, 
Cuddeback,  Hogan,  Cardozo  and  Pound,  JJ. 


In  the  Matter  of  the  Application  of  William  R.  Wiuson, 
Appellant,  for  a  Peremptory  Writ  of  Mandamus 
against  Edward  F.  Boyle  et  al.,  Constituting  the 
Board  of  Elections  of  the  City  of  New  York,  Respond- 
ents. 

Matter  of  Wilson  v.  Boyle,  170  App.  Div.  — ,  affirmed. 
(Argued  October  26t  1915;  decided  October  27, 1915.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
October  25,  1915,  which  affirmed  an  order  of  Special  Term 
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denying  a  motion  for  a  peremptory  writ  of  mandamus  to 
compel  the  board  of  elections  of  the  city  of  New  York  to 
place  the  petitioner's  name  on  the  ballot  for  election 
November  2,  1915,  as  the  candidate  of  the  Jefferson  party 
for  the  office  of  justice  of  the  Municipal  Court  of  the  city 
of  New  York,  borough  of  Brooklyn,  seventh  district. 

Harry  S.  Lucia  for  appellant. 

Jacob  L.  Holtzmann  for  respondents. 

Order  affirmed,  without  costs;  no  opinion. 
Concur:  Willard  Bartlett,  Ch.  J.,  Hiscock,  Chase. 
Cuddeback,  Hogan,  Cardozo  and  Pound,  JJ. 


In  the  Matter  of  the  Application  of  Edward  Domschke, 
Respondent,  for  an  Order  Restraining  Edward  F. 
Boyle  et  al.,  Constituting  the  Board  of  Elections  of 
the  City  of  New  York,  from  Printing  on  the  Official 
Ballot  for  Election  of  November  2,  1915,  the  Name  of 
William  R.  Wilson,  Appellant,  as  Candidate  of  the 
Jefferson  Party  for  the  Office  of  Justice  of  the  Munici- 
pal Court  of  the  City  of  New  York. 

Matter  of  Domschke  v.  Boyley  170  App.  Div.  — ,  affirmed. 
(Argued  October  26,  1915;  decided  October  27,  1915.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
October  25, 1915,  which  affirmed  an  order  of  Special  Term 
granting  the  application  herein. 

Harry  S.  Lucia  for  appellant. 
Jacob  L.  Holtzmann  for  respondents. 

Order  affirmed,  without  costs;  no  opinion. 
Concur:  Willard  Bartlett,  Ch.  J.,  Hiscock,  Chase, 
Cuddeback,  Hogan,  Cardozo  and  Pound,  JJ. 
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Bradley  Contracting  Company,  Appellant,  r.  Henry 
M.  Susswein,  Respondent. 

Bradley  Contracting  Co.  v.  Stutxtnein,  160  App.  Div.  908,  appeal 
withdrawn. 

(Argued  Octooer  26,  1915;  decided  October  27,  1915.) 

Motion  for  leave  to  withdraw  an  appeal  from  a  judg- 
ment of  the  Appellate  Division  of  the  Supreme  Court  in 
the  second  judicial  department,  entered  December  23, 
1913,  affirming  a  judgment  in  favor  of  defendant  entered 
upon  a  dismissal  of  the  complaint  by  the  court  on  trial  at 
Special  Term  in  an  action  to  establish  a  lien  upon  real 
property.  The  motion  was  made  upon  the  ground  that 
conditions  respecting  the  property  in  suit  had  so  changed 
since  the  appeal  had  been  taken  as  to  render  the  prosecu- 
tion of  the  action  inadvisable. 

Thomas  E.  O'Brien  for  motion. 

Edwin  Atkinson  Bayles  opposed. 

Motion  granted  on  payment  of  costs,  without  penalty 
for  delay. 

In  the  Matter  of  the  Application  of  Frank  W.  Hunt, 
Respondent,  i\  The  Village  of  Otego,  Appellant. 

Matter  of  Hunt  v.  Village  of  Otego,  170  App.  Div.  — ,  affirmed. 
(Argued  October  1,  1915;  decided  October  29*  1915.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
July  12,  1915,  which  affirmed  an  order  of  Special  Term 
confirming  the  report  of  commissioners  in  change  of  grade 
damage  proceedings. 

Tilley  Blakely  for  appellant. 

L.  F.  Raymond  and  C.  L.  Andrus  for  respondent. 

Order  affirmed,  with  costs;  no  opinion. 
Concur:  Chase,  Collin,  Cuddeback,  Hog  an,  Seabury 
and  Pound,  J  J.    Absent:  Willard  Bartlett,  Ch.  J. 


670  MEMORANDA.  [Vol.  2ie. 

Frederick  W.  Coon,  Appellant,  v.  James  A.  Miller,  Jr.. 

Respondent. 

Coon  v.  Miliar,  159  App.  Div.  901,  affirmed. 
(Argued  October  14,  1915;  decided  October  29,  1915.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  November  19,  1913,  affirming  a  judgment  in 
favor  of  defendant  entered  upon  a  verdict  in  an  action  to 
recover  upon  a  promissory  note.  The  defense  was  that 
the  note  was  made  for  the  accommodation  of  the  indorser 
and  that  it  and  the  original  notes,  of  which  it  was,  in 
effect,  a  renewal,  were  each  delivered  without  considera- 
tion and  on  the  express  agreement,  as  to  each,  that  the 
defendant  would  never  be  held  liable  thereon. 

George  H.  Taylor,  Jr.,  for  appellant. 

Emil  Ooldmark  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Willard  Bartlett,  Ch.  J.,  Chase,  Collin, 
Cuddeback,  Cardozo,  Seabury  and  Pound,  J  J. 


Eli  as  N.  Mallouk,  Appellant,  v.  The  American 
Exchange  National  Bank,  Respondent,  Impleaded 
with  Others. 

Mallouk  v.  American  Exchange  Nat  Bank,  157  App.  Div.  711, 
affirmed. 
(Argued  October  15, 1915;  decided  October  29,  1915.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department,  entered 
July  25, 1913,  upon  an  order  reversing  a  judgment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term  and  dismissing  the  complaint  in  an  action 
by  plaintiff  as  assignee  of  certain  judgment  creditors  to 
set  aside  a  conveyance  of  real  property  by  the  judgment 
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debtors  to  the  defendant  herein  on  the  ground  of  fraud, 
the  complaint  demanding  judgment  either  for  the  recon- 
veyance of  the  property  or  for  its  value  in  case  the  same 
could  not  be  reconveyed.  It  appearing  that  defendant, 
the  alleged  fraudulent  grantee,  had  parted  with  title  and 
possession  to  the  property  prior  to  the  trial,  the  case  turns 
on  the  point  whether  a  money  judgment  was  properly 
awarded  by  the  trial  court  against  it. 

Jacob  Ansbacher,  Alfred  A.  Walter  and  Oeorge  A.. 
Ferris  for  appellant. 

Edgar  J.  Nathan  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 

Concur:  Willard  Bartlett,  Ch.  J.,  Chase,  Collin, 
Cuddeback,  Seabury  and  Pound,  J  J.  Not  sitting: 
Cardozo,  J. 


Patrick  A.   Fogarty,    Appellant,  v.    William   P. 
Fogarty,  Eespondent. 

Fogarty  v.  Fogarty,  157  App.  Div.  920,  affirmed. 
(Argued  October  15,  1915;  decided  October  29,  1915.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  first  judicial  department, 
entered  June  3, 1913,  modifying  and  affirming  as  modified 
a  judgment  in  favor  of  defendant  entered  upon  the  report 
of  a  referee  in  an  action  brought  by  the  plaintiff  to  have 
certain  conveyances  and  bills  of  sale  or  assignment,  exe- 
cuted by  the  plaintiff  to  the  defendant  September  1  and 
September  29,  1905,  and  absolute  on  their  face,  adjudged 
to  have  been  given  as  security  only  for  the  re- payment  of 
certain  advances  and  loans  made  and  to  be  made  by  the 
defendant  to  the  plaintiff,  and  for  permission  to  redeem 
the  lands  and  other  property  thereby  conveyed  and  trans- 
ferred on  payment  of  the  amount  of  the  indebtedness,  if 
any,  for  which  they  were  held  by  the  defendant  as  security, 
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and  incidentally  for  an  accounting  by  the  defendant  to 
ascertain  and  determine  the  amount  of  such  indebtedness 
of  the  plaintiff  to  him. 

Benjamin  E.  Messier  and  Delos  Mc Curdy  for  appellant. 
Eugene  Frayer  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 

Concur:  Willard  Bartlett,  Ch.  J.,  Chase,  Collin, 
Cuddeback,  Cardozo  and  Pound,  J  J.  Not  sitting; 
Seabury,  J. 


The  People  of  the  State  of  New  York,  Respondent, 
r.  Antonio  Ponton,  Appellant. 

(Argued  October  18,  1915;  decided  October  29,  1915.) 

Appeal  from  a  judgment  of  the  Supreme  Court, 
rendered  April  23, 1915,  ataTrialTenn  for  the  county  of 
Schenectady,  upon  a  verdict  convicting  the  defendant  of 
the  crime  of  murder  in  the  first  degree. 

Andrew  J.  Nellis,  Homer  J.  Borst  and  George  B. 
Smith  for  appellant. 

Alexander  T.  Blessing,  District  Attorney,  for 
respondent. 

Judgment  of  conviction  affirmed;  no  opinion. 
Concur:  Willard  Bartlett,  Ch.  J.,  Hiscock,  Col- 
lin, Hogan,  Cardozo,  Seabury  and  Pound,  JJ. 


John  F.  Moffett,  Respondent,   r.  Orren  G.  Staples, 

Appellant. 

Moffett  v.  Staples,  1(>4  App.  Div.  923,  appeal  dismissed. 
(Submitted  October  25,  1915:  decided  October  29.  1915.) 

Motion  to    dismiss  an  appeal  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme  Court  in  the  fourth 
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judicial  department,  entered  October  2,  1914,  affirming 
a  judgment  in' favor  of  plaintiff  entered  upon  the  report 
of  a  referee  in  an  action  to  recover  a  balance  alleged  to 
be  due  the  plaintiff  upon  the  sale  of  certain  collateral 
deposited  by  him  with  defendant  as  security  for  payment 
of  a  promissory  note.  The  motion  was  made  upon  the 
ground  that  no  questions  appear  by  the  record  to  be 
reviewable  by  the  Court  of  Appeals. 

Pardon  C.  Williams  for  motion. 

Charles  A.  Phelps  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  and 
ten  dollars  costs  of  motion. 


Mary  C.  Mulvany,  Appellant,  v.  Michele  Nesi  et  al., 
Respondents,  Impleaded  with  Others. 

Mulvany  v.  Nesi,  168  App.  Div.  904,  appeal  dismissed. 
(Submitted  October  25,  1915;  decided  October  29,  1915.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  first  judi- 
cial department,  entered  April  19, 1915,  affirming  a  judg- 
ment in  favor  of  defendants  entered  upon  a  dismissal  of 
the  complaint  by  the  court  at  Special  Term  in  an  action 
for  dower. 

The  motion  was  made  upon  the  ground  of  failure  to  file 
the  required  undertaking. 

Harold  Swain  for  motion. 

No  one  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  and 
ten  dollars  costs  of  motion. 
48 
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John  M.  C.  Lawrence,  Appellant,  v.  Charles  E.  Little- 
field,  as  Administrator  with  the  Will  Annexed  of  the 
Estate  of  Mary  G.  Pinkney,  Deceased,  et  al.,  Defend- 
ants, and  Louis  H.  Morris  et  al.,  Respondents. 

(Submitted  October  25,  1915;  decided  October  29,  1915.) 

Motion  to  amend  remittitur  so  that  it  shall  make  pro- 
vision for  leave  to  defendants,  respondents,  Keith  W. 
Morris  and  Hilda  C.  E.  Morris,  to  withdraw  their  demur- 
rer to  the  plain  tiff's  amended  complaint  herein  and  inter- 
pose an  answer  to  said  amended  complaint  and  for  such 
other  and  further  relief  as  to  the  court  may  seem  just. 
(See  215  N.  Y.  561.) 

Motion  denied  on  the  ground  that  the  relief  asked  is 
unnecessary,  this  court  having  affirmed  the  interlocutory 
judgment  rendered  at  Special  Term  wherebjr  leave  was 
granted  to  the  defendants  to  withdraw  their  demurrer 
and  answer.     (See  Cassidy  v.  Sauer,  188  N.  Y.  547.) 


The  People  of  the  State  op  New  York  ex  rel.  Oscar 
G.  Haight,  Appellant,  v.  John  J.  Brown,  as  President 
of  the  Village  of  White  Plains,  et  al.,  Eespondents. 

The  People  of  the  State  of  New  York  ex  rel.  Charles 
Hecht,  Appellant,  v.  George  K.  Cox,  Town  Clerk  of 
the  Town  of  White  Plains,  et  al.,  Respondents. 

Constitutional  law  — when  objection  that  charter  of  newly 
incorporated  city  is  unconstitutional,  on  account  of  excessive 
indebtedness,  is  prematurely  raised. 

By  express  mandate  of  the  Constitution  the  question  whether  a 
city  has  become  indebted  in  excess  of  the  prescribed  percentage  is 
to  be  determined  by  reference  to  the  assessment  rolls  of  said  city  on 
the  last  assessment  for  state  or  county  taxes  prior  to  the  incurring 
of  such  indebtedness.  Where  there  has  never  been  any  assessment 
rolls  of  a  city,  an  objection  that  its  charter  is  unconstitutional  in 
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that  the  indebtedness  of  the  proposed  city  exceeds  ten  percentum 
of  the  assessed  valuation  of  the  real  estate  therein  subject  to 
taxation,  is  prematurely  raised. 

People  ex  rel.  Height  v.  Brown,  169  App.  Div.  695,  affirmed. 

People  ex  rel.  Heeht  v.  Cox,  170  App.  Div.  — ,  affirmed. 

(Argued  October  27,  1915;  decided  October  29,  1915.) 

Appeal,  in  the  first  above-entitled  proceeding,  from  an 
order  of  the  Appellate  Division  of  the  Supreme  Court  in 
the  second  judicial  department,  entered  October  26, 1915, 
which  affirmed  an  order  of  Special  Term  denying  a  motion 
for  a  peremptory  writ  of  mandamus  to  compel  the  defend- 
ants to  call  and  hold  the  election  required  by  the  charter 
of  the  village  of  White  Plains  (L.  1867,  ch.  518,  tit.  2, 
§  4,  as  amd.  by  L.  1912,  ch.  493),  to  be  held  on  the  third 
Tuesday  of  November,  1915,  for  the  election  of  village 
officers,  and  to  refrain  and  desist  from  further  proceedings 
in  the  matter  of  calling  and  holding  an  election  under 
section  25  of  the  alleged  new  charter  of  the  city  of  White 
Plains  (L.  1915,  ch.  356)  for  the  election  of  city  officers, 
provided  to  be  held  by  said  charter  within  the  territory  to 
be  embraced  in  said  city  on  the  Tuesday  succeeding  the 
first  Monday  of  November,  19^5. 

Appeal,  in  the  second  above-entitled  proceeding,  from 
an  order  of  the  Appellate  Division  of  the  Supreme  Court 
in  the  second  judicial  department,  entered  October  26, 
1915,  which  affirmed  an  order  of  Special  Term  denying  a 
motion  for  a  peremptory  writ  oi;  mandamus  to  compel 
the  defendant  town  clerk  of  the  town  of  White  Plains, 
and  the  defendants  constituting  the  board  of  elections  of 
Westchester  county,  to  accept  and  file  an  independent 
certificate  nominating  the  petitioner  for  the  office  of 
supervisor  of  the  town  of  White  Plains,  and  further  com- 
manding the  defendants  constituting  the  board  of  elec- 
tions to  print  the  petitioner's  name  on  the  official  ballot 
to  be  used  at  the  general  election  on  November  2,  1915, 
and  cause  his  name  to  be  published  in  the  list  of  candi- 
dates to  be  voted  for  at  the  said  election  for  the  office  of 
supervisor,  and  to  disregard  the  provisions  of  chapter  356 
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of  the  Laws  of  1915  (which  dissolves  the  corporation 
known  as  the  town  of  White  Plains)  as  null  and  void, 
and  directing  them  to  act  in  their  official  capacities  as  if 
said  provision  had  not  been  enacted. 

The  only  question  involved  in  the  appeals  is  the  con- 
stitutionality of  the  act  incorporating  the  city  of  White 
Plains.  Appellants  claim  that  it  is  unconstitutional 
because: 

I.  The  indebtedness  of  the  city  exceeds  ten  per  centum 
of  the  assessed  valuation  of  the  real  estate  of  said  city 
subject  to  taxation; 

II.  The  first  election  for  city  officers  is  to  be  conducted 
by  a  board  which  is  not  bi-partisan; 

III.  The  election  officials  for  said  election  are  not 
selected  by  the  electors  of  the  particular  district  claimed 
to  be  affected  or  appointed  by  the  authorities  thereof;  and 

IV.  The  title  of  the  act  embraces  more  than  one  sub- 
ject, and  that  the  subjects  are  not  expressed  in  the  title. 

Respondents  contend  that  the  Constitution  is  not  vio- 
lated by  the  act  in  any  of  the  foregoing  particulars,  or  in 
any  manner  whatsoever. 

J.  H.  Caldtuell  and  R.  E.  Digney  for  appellants. 

Henry  R.  Barrett  and  William  R.  Condit  for 
respondents. 

Per  Curiam.  By  the  express  mandate  of  the  Consti- 
tution itself  the  question  whether  a  city  has  become 
indebted  in  excess  of  the  prescribed  percentage  is  to  be 
determined  by  reference  to  the  assessment  rolls  of  said 
city  on  the  last  assessment  for  state  or  county  taxes  prior 
to  the  incurring  of  such  indebtedness.  The  courts  are 
not  justified  in  resorting  to  any  other  standard,  particu- 
larly for  the  purpose  of  condemning  a  statute  as  uncon- 
stitutional. As  yet  there  never  have  been  any  assessment 
rolls  of  the  city  of  White  Plains;  hence  it  is  impossible 
to  ascertain  the  assessed  valuation  of  the  real  estate  of 
such  city  as  it  appeared  by  the  assessment  rolls  thereof 
on  the  last  assessment.    When  there  shall  be  an  assessment 
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for  state  and  county  taxes  under  the  new  charter  the 
advantages  of  consolidation  may  have  resulted  in  such  an 
advance  of  value  as  to  make  the  aggregate  debt  of  the 
combined  municipalities  fall  within  the  constitutional 
limit. 

The  objection  to  the  charter  has  been  prematurely 
raised;  and  for  this  reason,  without  passing  upon  any 
other  question  which  has  been  argued  or  expressing  any 
opinion  thereon,  the  orders  appealed  from  should  be 
affirmed,  without  costs. 

Willard  Bartlett,  Ch.  J.,  Hiscock,  Chase,  Cudde- 
rack,  Hog  an,  Cardozo  and  Pound,  JJ.,  concur. 

Orders  affirmed. 


Caroline  Meighan,  Appellant,  v.  Lillie  E.  Rohe  et  al., 
Defendants,  and  The  People  op  the  State  of  New 
York,  Respondent. 

Beal  property— registration  of  title  — error  for  Appellate 
Division  to  dismiss  complaint  where  record  shows  title  in 
plaintiff  to  a  portion  of  land. 

Section  890  of  the  Real  Property  Law  (Cons.  Laws,  eh.  50)  pro- 
vides that,  in  an  action  to  register  title  to  land,  the  court  may 
decree  in  whom  the  title  to,  or  any  right  or  interest  in  the  property, 
or  any  part  thereof,  is  vested.  It  is,  therefore,  error  for  the  Appel- 
late Division  to  dismiss  the  complaint  in  such  an  action  where  the 
trial  court  might  find  from  the  record  that  the  plaintiff  had  a 
marketable  title  to  a  portion  of  the  land,  title  to  which  is  sought  to 
be  registered. 

Meighan  v.  Rohe,  166  App.  Div.  175,  modified. 

(Argued  October  6,  1915;  decided  October  29,  1915.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  March  29,  1915,  upon  an  order  reversing  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term  and  directing  a  dismissal  of 
the  complaint. 
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Gilbert  Ray  Hawes  for  appellant. 

Egburt  E.  Woodbury,  Attorney-General  {Robert  P. 
Beyer  of  counsel),  for  respondent. 

Per  Curiam.  This  action  was  brought  to  register  title 
of  plaintiff  to  certain  parcels  of  land  described  as  one 
piece  of  land  located  in  the  borough  of  The  Bronx.  To 
one  of  the  two  parcels  of  land  in  question,  called  the 
Bergen  avenue  property,  the  plaintiff  claims  title  by 
mesne  conveyance;  the  remaining  and  principal  part  of 
the  premises  called  the  Worms  or  Third  avenue  property, 
she  claims  title  to  by  adverse  possession.  Judgment  in 
favor  of  the  plaintiff  was  decreed  at  Special  Term.  Upon 
appeal  therefrom,  the  Appellate  Division  reversed  the 
judgment  and  dismissed  the  complaint,  holding  in  effect 
that  the  plaintiff  failed  to  show  that  she  possessed  a  good 
and  marketable  title  free  from  reasonable  doubt,  and, 
secondly,  that  deficiencies  existed  in  the  proceeding. 

We  concur  in  the  decision  of  the  Appellate  Division 
that  deficiencies  in  the  proceeding  existed,  as  pointed  out 
in  the  opinion  there  delivered,  which  leads  to  the  conclu- 
sion that  the  summons  in  this  action  should  not  have  been 
issued  and  the  judgment  registering  plaintiff's  title  should 
not  have  been  granted  so  far  as  the  Third  avenue  prop- 
erty is  concerned.  This  determination  renders  unneces- 
sary a  review  of  the  question  of  title  to  that  property  by 
adverse  possession,  which  was  considered  by  the  Appellate 
Division  in  the  opinion  of  Mr.  Justice  Scott. 

It  is  asserted,  however,  by  the  appellant,  that  as  to  a 
portion  of  the  premises,  namely,  the  Bergen  avenue 
premises,  the  record  discloses  that  the  plaintiff  had  good 
title  thereto,  and  that  the  Appellate  Division  was  in  error 
in  dismissing  the  complaint  in  the  action  as  to  that 
portion  of  the  property. 

As  stated,  the  premises  sought  to  be  registered  in  this 
action  embraced  two  pieces  of  land  embodied  in  one 
description.  The  complaint  prayed  for,  and  the  judg- 
ment rendered,  was  in  favor  of  the  registration  of  the 
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entire  title.  Section  330  of  the  Real  Property  Law  pro- 
vides that  the  court  may  decree  in  whom  the  title  to,  or 
any  right  or  interest  in  the  property,  or  any  part  thereof, 
is  vested,  whether  in  the  plaintiff  or  any  other  person. 
The  trial  court  was  authorized,  if  the  record  justified 
such  finding,  to  determine  that  the  title  of  the  plaintiff 
to  the  Bergen  avenue  land  was  marketable  beyond  a 
reasonable  doubt  and  to  order  judgment  as  to  that  piece  of 
land  while  denying  relief  as  to  the  Third  avenue  property. 

The  judgment  of  the  Appellate  Division  should  be 
modified  so  as  to  remit  to  the  Special  Term  for  rehearing 
the  question  of  title  to  the  Bergen  avenue  property,  and,  as 
so  modified,  the  order  and  judgment  of  the  Appellate  Divi- 
sion are  affirmed,  without  costs  to  either  party  in  this  court. 

Hiscock,  Chase,  Cuddeback,  Hogan,  Cardozo  and 
Seabury,  JJ.,  concur;  Willard  Bartlett,  Ch.  J., 
absent. 

Judgment  accordingly. 


The  People  op  the  State  of  New  York,  Respondent,  v. 
Carmine  Licenziato,  Appellant. 

People  v.  Licenziato,  168  App.  Div.  913,  affirmed. 
(Submitted  June  18,  1915;  decided  November  16,  1915.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
April  23,  1915,  which  affirmed  a  judgment  of  the  Court 
of  General  Sessions  of  the  Peace  in  the  county  of  New 
York  rendered  upon  a  verdict  convicting  the  defendant  of 
the  crime  of  criminally  carrying  a  concealed  weapon. 

Adolphus  D.  Pape  and  Caesar  B.  F.  Barra  for 
appellant. 

Charles  A.  Perkins,  District  Attorney  {Stanley  L. 
Richter  of  counsel),  for  respondent. 

Judgment  of  conviction  affirmed;  no  opinion. 
Concur:      Willard     Bartlett,     Ch.     J.,     Collin, 
Cuddeback,  Cardozo  and  Seabury,  JJ. 
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Joseph  Neustadt,  Respondent,  v.  Jamaica  Estates 
et  al.,  Defendants,  and  Edward  E.  Dean  et  aL, 
Appellants. 

Neustadt  v.  Jamaica  Estates,  168  App.  Div.  957,  appeal  dismissed. 
(Argued  October  1,  1915;  decided  November  16,  1915.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department, 
entered  May  10,  1915,  which  affirmed  an  order  of  Special 
Term  denying  a  motion  to  set  aside  a  partition  sale  of  real 
property  and  a  judgment  confirming  the  referee's  report 
of  sale  and  directing  conveyance  to  the  purchaser.  The 
motion  to  set  aside  the  sale  was  based,  principally,  on  the 
undisputed  fact  that  notice  of  the  sale  was  not  published 
in  any  newspaper  published  in  the  county  of  Queens  in 
which  the  entire  premises  thus  sold  were  situated,  such 
notice  of  sale  having  been  published  only  in  the  Brook- 
lyn Daily  Eagle,  a  newspaper  published  in  the  county  of 
Kings,  in  which  county  no  part  of  the  real  property  was 
situated. 

Charles  A.  Collin  and  Edward  E.  Dean  for  appellants. 

F*  Sidney  Williams  for  respondent. 

Michael  J.  Murray  for  purchaser. 

Appeal  dismissed,  with  costs,  on  the  ground  that  it  is 
not  from  a  judgment  of  the  Appellate  Division;  no 
opinion. 

Concur:  Willard  Bartlett,  Ch.  J.,  Chase,  Collin, 
Cuddkback,  Hogan,  Seabury  and  Pound,  JJ. 


George  A.  Farnham,  Appellant,  v.  Lebolt  &  Company, 

Respondent. 

Farnham  v.  LtBolt  &  Co.,  159  App.  Div.  928,  affirmed. 
(Argued  October  18,  1915;  decided  November  16,  1915.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  third    judicial    department, 
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entered  November  18,  1913,  modifying  and  affirming  as 
modified  a  judgment  in  favor  of  defendant  entered  upon 
a  dismissal  of  the  complaint  by  the  court  at  a  Trial  Term 
without  a  jury  in  an  action  to  recover  rent  alleged  to  be 
due  under  a  written  lease  The  answer  interposed  by  the 
defendant  is  in  the  nature  of  a  defense,  and  is  to  the 
effect  that  the  lease  contained  a  provision  as  follows:  "  If 
a  racing  bill  is  passed  so  as  to  change  the  present  con- 
ditions of  racing  at  Saratoga  Springs,  N.  Y.,  LeBolt& 
Company  have  the  privilege  of  cancelling  this  lease,"  and 
that  on  the  11th  day  of  June,  1908,  before  the  install- 
ment of  rent  which  is  now  in  question  had  become  due, 
the  contingency  specified  in  this  provision  had  arisen,  and 
on  July  10,  1908,  the  defendant  had  availed  itself  of  the 
right  of  cancellation  provided  for  in  the  agreement. 

Nash  Rockwood  and  L.  B.  McKelvey  for  appellant. 

George  R.  Salisbury  for  respondent. 

Judgment  affirmed,  with  costs,  under  section  1317  of 
the  Code  of  Civil  Procedure;  no  opinion. 

Concur:  Willard  Bartlett,  Ch.  J.,  Hiscock,  Collin, 
Hogan,  Cardozo,  Seabury  and  Pound,  JJ. 


Ernest  Werner  et  al.,  Doing  Business  under  the  Firm 
Name  of  Werner  &  Brown,  Respondents,  v.  Ruth  N. 
Heinze,  Appellant,  Impleaded  with  Another. 

Werner  v.  Heinzey  158  App.  Div.  983,  affirmed. 
(Submitted  October  18,  1915;  decided  November  16,  1915.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  October  29,  1913,  affirming  a  judgment  in  favor 
of  plaintiffs  entered  upon  a  verdict  directed  by  the  court 
in  an  action  upon  a  promissory  note  and  a  dismissal  of  a 
counterclaim  for  money  alleged  to  be  due  defendant 
appellant  by  reason  of  the  wrongful  sale  by  plaintiffs  of 
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certain  convertible  bonds  purchased  by  them  for  defendant 
appellants  account. 

Ferdinand  E.  M.  Bvllowa  and  Emilie  M.  Bullotva 
for  appellant. 

Benjamin  O.  Paskus  and  Norman  P.  S.   Schloss  for 
respondents. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Willard Bartlett,  Ch.  J.,  Hiscock,  Collin, 
Hogan,  Cardozo,  Seabury  and  Pound,  JJ. 


Ellen  C.  Osborn,  Appellant  and  Respondent,  v.  Howard 
J.  M.  Cardeza  et  al.,  Respondents  and  Appellants. 

Oxbomi  v.  Cardeza,  144  App.  Div.  904,  modified. 
(Argued  October  18,  1915;  decided  November  16,  1915.) 

Cross- appeals  from  a  judgment  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  in  the  second  judicial  depart- 
ment, entered  July  17.  1913,  modifying  and  affirming  as 
modified  a  judgment  in  favor  of  plaintiff  entered  upon 
the  report  of  a  ref eree,  in  an  action  for  an  accounting,  so 
as  to  provide  that  the  referee's  fees  and  the  entire  amount 
of  the  stenographer's  fees  upon  the  accounting  as  fixed 
by  the  court  at  Special  Term  shall  be  paid  by  defendants 
out  of  the  funds  found  to  be  in  their  hands  as  accounting 
trustees,  and  by  providing  that  neither  party  to  this  action 
shall  recover  the  costs  of  the  action  as  against  the  other. 

Maxwell  C.  Katz  and  William  P.  Pickett  for  plaintiff, 
appellant  and  respondent. 

William  O.  Cooke  for  defendants,  respondents  and 
appellants. 

Judgment  modified  so  as  to  leave  the  judgment  of  the 
Special  Term  undisturbed  as  to  costs  incurred  up  to  and 
including  the  rendition  of  the  interlocutory  judgment, 
and  as  so  modified  affirmed,  with  costs  to  the  plaintiff  in 
this  court,  and  case  remitted  to  the  Supreme  Court  to 
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enter  judgment  on  the  taxation  of  costs  in  accordance 
with  this  decision;  no  opinion. 

Concur:  Hiscock,  Collin,  Hogan,  Cardozo,  Seabury 
and  Pound,  J  J.    Not  sitting:  Willard  Bartlett,  Ch.  J. 


Henry  A.  Gardiner  et  al.,  Appellants,  v.  The  Bronx 
National  Bank  of  New  York,  Respondent. 

Gardiner  v.  Bronx  Nat.  Bank,  158  App.  Div.  388,  affirmed. 
(Argued  October  19,  1915;  decided  November  16,  1915.) 

Appeal  from  a  judgment,  entered  September  4,  1913, 
upon  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  first  judicial  department  reversing  a  judg- 
ment in  favor  of  plaintiffs  entered  upon  a  verdict  and 
directing  a  dismissal  of  the  complaint  in  an  action  to 
recover  upon  an  alleged  contract  of  employment.  Plain- 
tiffs were  employed  by  an  organization  committee  to 
assist  in  organizing  the  defendant  bank,  for  which  they 
were  to  be  paid  a  fixed  sum.  Thereafter  at  a  meeting  of 
the  committee  the  following  resolution  was  adopted: 
4 '  Upon  motion  of  Mr.  Steurer,  seconded  by  Mr.  Bern- 
hardt, the  following  motion  was  unanimously  carried  and 
ordered  to  be  spread  upon  the  minutes:  'Resolved,  that 
it  is  the  sense  of  this  Executive  Board  that  it  unanimously 
recommends  to  the  Board  of  Directors  of  the  Bank,  when 
elected,  that  the  further  sum  of  $2,500  be  awarded  out  of 
the  surplus  to  H.  A.  Gardiner  and  W.  B.  Eeed,  Jr., 
toward  reimbursing  them  for  extra  expenses  incurred  in 
the  organization  and  publicity  work  done  in  the  interest 
of  this  Bank.' "  The  board  of  directors  of  the  bank,  when 
organized,  disapproved  the  recommendation  of  the  organ- 
izing committee  and  this  action  was  brought  to  recover 
the  sum  mentioned. 

George  B.  Draper  for  appellants. 

John  Hall  Jones  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Willard  Bartlett,  Ch.  J.,  Hiscock,  Collin, 
Hog  an,  Cardozo,  Seabury  and  Pound,  J  J. 
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John  G.  Holland,  Respondent,  v.  Charles  Ricketts, 

Appellant. 

Holland  v.  Rickette,  157  App.  Div.  885,  appeal  dismissed. 
(Argued  October  19,  1915;  decided  November  16,  1915.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  third  judicial 
department,  entered  July  26,  1913,  reversing  a  judgment 
in  favor  of  defendant  entered  upon  a  dismissal  of  the 
complaint  by  the  court  at  a  Trial  Term  and  granting  a  new 
trial.  The  complaint  alleged  "  That  heretofore  and  on  the 
5th  day  of  March,  1907,  the  above-named  defendant,  for 
value  received,  made,  executed  and  delivered  his  promis- 
sory note  in  writing  whereby  he  promised  and  agreed  to 
pay  to  the  above-named  plaintiff  the  sum  of  three  hun- 
dred and  forty  dollars  and  seventy- two  cents  ($3441.72), 
with  interest.  *  *  *"  Defendant  moved  to  dismiss  the 
complaint  upon  the  ground  that  it  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  as  the  note  is  pleaded  as 
a  non-negotiable  note  without  stating  the  facts  showing 
the  consideration  therefor,  which  motion  was  granted. 

The  following  question  was  certified:  "  Does  the  com- 
plaint state  facts  sufficient  to  constitute  a  cause  of  action  Vy 

A.  C.  Taylor  for  appellant. 

Frank  Hurley  for  respondent. 

Appeal  dismissed,  without  costs;  no  opinion. 
Concur:  Willard  Bartlett,  Ch.  J.,  Hiscock,  Collin, 
Hooan,  Cardozo,  Seabury  and  Pound,  J  J. 


The  Engineer  Company,  Respondent,  v.  Herring-Hall- 
Marvin  Safe  Company,  Appellant. 

Engineer  Co.  v.  Herring -Hall- Marvin  Safe  Co.,   158  App.  Div. 
913,  affirmed. 
(Argued  October  19,  1915;  decided  November  16,  1915.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme   Court    in  the  first  judicial  department, 
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entered  October  29,  1913,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict.  The  action  was 
brought  to  recover  damages  for  breach  of  an  alleged  con- 
tract signed  by  the  parties  in  April,  1908,  whereby  the 
plaintiff  offered  to  install  a  balanced  draft  system  in  the 
boiler  plant  of  the  defendant's  factory.  This  offer  was 
accepted  on  April  30,  1908,  in  connection  with  a  letter 
written  on  the  same  day,  which  contained  the  following 
provisions:  "lam  signing  this  contract,  however,  with 
the  distinct  understanding,  as  provided  in  our  conver- 
sation with  your  Secretary,  Mr.  R.  E.  Fox,  Jr.,  that 
this  work  is  not  to  be  started  in  any  way,  shape  or  man- 
ner, until  you  are  directed  so  to  do  by  us.  This  means 
that  you  are  to  incur  no  obligation  in  the  way  of  prepa- 
ration of  materials  for  the  installation  until  such  time  as 
I  advise  you.  We  are  not  prepared  at  the  present  time 
to  have  your  system  installed  and  will  not  be  until  I  give 
you  further  notice.  I  also  sign  with  the  understanding 
that  there  may  be  some  change  in  the  question  of  terms, 
which  will  be  subject  to  our  mutual  agreement.  If  the 
contract  signed  under  these  conditions  is  satisfactory  to 
you,  will  you  kindly  note  same  by  approving  one  of  the 
copies  attached  and  mailing  it  to  me. "  To  these  conditions 
the  plaintiff  assented.  The  defendant  never  directed  the 
plaintiff  to  install  the  machinery,  and  the  jury  found  that 
in  October,  1911,  the  defendant  notified  the  plaintiff  that 
it  never  intended  to  require  the  performance  of  the  con- 
tract by  the  plaintiff. 

John  A.  Oarver  for  appellant. 

Nathan  D.  Stern  and  James  W.  Monk  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Willard  Bartlett,  Ch.  J.,  Hiscock,  Col- 
lin, Hogan,  Cardozo,  Seabury  akd  Pound,  J  J. 
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Cornelius  Driscoll,  Respondent,  v.  Cadillac  Hotel 
Company,  Appellant. 

Drfacoll  v.  Cadi! lav  Hotel  Co.,  158  App.  Div.  933,  affirmed. 
(Argued  October  19,  1915;  decided  November  16,  1915.) 

Appeal  from  a  judgment,  entered  November  5,  1913, 
upon  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  first  judicial  department,  overruling  defend- 
ant's exceptions,  ordered  to  be  heard  in  the  first  instance 
by  the  Appellate  Division,  denying  a  motion  for  a  new 
trial  and  directing  judgment  for  plaintiff  upon  the  verdict 
in  an  action  to  recover  for  personal  injuries  alleged  to 
have  been  sustained  by  plaintiff,  through  the  negligence 
of  the  defendant,  his  employer.  Plaintiff  was  injured  by 
falling  from  a  ledge  on  which  he  was  standing  engaged 
in  cleaning  windows  of  the  defendant's  hotel.  His  theory 
of  the  case  is  that  the  defendant  was  negligent  in  two 
particulars:  1.  Negligence  of  the  head  houseman,  Mad- 
den, intrusted  with  authority  to  direct,  control  and  com- 
mand, in  ordering  the  plaintiff  to  clean  the  windows  from 
the  outside  while  standing  unprotected  on  a  narrow  five- 
inch  ledge.  2.  Negligence  of  the  defendant  in  failing  to 
supply  the  plaintiff  with  any  life  belt  or  safety  belt  or 
guard  or  other  device,  contrivance  or  appliance,  to  prevent 
him  from  falling  or  slipping  while  doing  his  work  as 
window  cleaner,  as  appears  by  the  bill  of  particulars  and 
the  notice  of  time,  "place  and  cause  of  the  injury. 

George  M.  Pinney  and  Frederick  W.  Catlin  for 
appellant. 

Herbert  C.  Smyth,  Joseph  A.  Burdeau,  Rcderic  Well- 
man  and  Joseph  W.  Clausen  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Willard  Bartlett,  Ch.  J.,  Hiscock,  Collin, 
Hogan,  Cardozo,  Seabury  and  Pound,  JJ. 
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Charles  H.  Seeley,  as  Receiver  of  Sidney  Valve  and 
Supply  Company,  Appellant,  v.  Prentiss  Tool  and 
Supply  Company,   Respondent. 

Seeley  v.  Prestiss  Tool  &  Supply  Co.,  158  App.  Div.  853,  affirmed. 
(Argued  October  20,  1915;  decided  November  16,  1915.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  third  judicial  department, 
entered  December  5,  1913,  affirming  a  judgment  in  favor 
of  defendant  entered  upon  a  dismissal  of  the  complaint  by 
the  court  at  a  Trial  Term  on  an  agreed  statement  of  facts 
in  an  action  brought  under  section  65  of  the  Personal 
Property  Law  by  the  plaintiff  as  receiver  in  supplemen- 
tary proceedings  of  the  Sidney  Valve  and  Supply  Com- 
pany, to  recover  certain  moneys  paid  by  said  valve  com- 
pany to  the  defendant  vendor  under  a  contract  for  the 
conditional  sale  of  machinery  retaken  by  defendant  after 
default  in  payment  of  the  purchase  price,  and  not  held 
thirty  days  after  such  retaking  or  sold  within  the  following 
thirty  days  at  public  auction,  as  required  by  said  statute. 

Thomas  B.  Merchant  for  appellant. 

John  M.  Perry  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:   Willard  Bartlett,  Ch.  J.,  Hiscock,  Col- 
lin, Hogan,  Cardozo,  Seabury  and  Pound,  J  J. 


Miami  Valley  Gas  and  Fuel  Company,  Appellant  and 
Respondent,  v.  John  T.  Mills,  Individually  and  as 
Trustee,  Respondent  and  Appellant. 

Miami  Valley  Gas  cfc  Fuel  Co.  v.  Mills,  157  App.  Div.  542,  modified. 
(Argued  October  20,  1915;  decided  November  16,  1915.) 

Cross-appeals  from  a  judgment  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial 
department,  entered  August  26,  1913,  modifying  and 
affirming  as  modified  a  judgment  in  favor  of  defendant 
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entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term  in  an  action  brought  to  compel  the  defendant,  as 
trustee  under  a  mortgage  made  by  plaintiff,  to  satisfy  the 
mortgage  and  account  for,  pay  over  and  deliver  to  plain* 
tiff  all  sums  of  money  and  all  property  received  by  him  as 
such  trustee,  with  interest,  less  such  sums  as  said  defend- 
ant might  have  lawfully  expended  or  be  entitled  to  retain 
as  expenses  and  disbursements  sustained  or  incurred  in 
the  execution  of  the  trust. 

Graham  Sumner  for  plaintiff,  appellant  and  respondent. 

David  Leventritt  and  Seth  B.  Robinson  for  defend- 
ant, respondent  and  appellant. 

Judgment  modified  so  as  to  provide  that  the  plaintiff 
is  entitled  to  judgment  against  defendant  for  $101,559.81, 
less  the  sum  of  $2,000  allowed  for  compensation  and  attor- 
neys' services,  leaving  a  balance  of  $99,559.81  and  inter- 
est on  said  sum  from  April  27,  1910,  at  six  per  cent  per 
annum,  and  as  thus  modified  affirmed,  without  costs  in 
this  court  to  either  party;  no  opinion. 

Concur:  Willard  Baktlett,  Ch.  J.,  Hiscock,  Col- 
lin, Hogan,  Cardozo,  Seabury  and  Pound,  J  J. 


Motor  Finance  Company,  Appellant,  v.  Casualty  Com- 
pany of  America,  Respondent. 

Motor  Finance  Co,  v.  Casualty  Co,  of  America,  159  App.  l)iv.  900, 
affirmed. 
(Argued  October  21,  1915;  decided  November  16,  1915.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  November  24,  1913,  affirming  a  judgment  in 
favor  of  defendant  entered  upon  a  verdict  directed  by  the 
court  in  an  action  brought  pursuant  to  section  1710  of 
the  Code  of  Civil  Procedure  against  the  then  sheriff  of 
New  York  county  to  recover  damages  by  reason  of  the 
wrongful  delivery  by  the  said  sheriff  of  an  automobile 
chassis  to  one  Maude  W.  Adams  who  had  commenced  an 
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action  to  replevy  said  chassis.  Plaintiff  filed  an  affidavit 
under  section  1709  of  the  Code  making  claim  to  this 
chassis.  The  sheriff  was  indemnified  by  Mrs.  Adams  and 
delivered  the  chassis  to  her.  Defendant  was  the  surety 
company  which  executed  the  indemnity  bond  and  it  was 
permitted  by  order  of  the  Supreme  Court  under  section 
1711  of  the  Code  of  Civil  Procedure  to  be  substituted  as 
defendant  in  this  action  in  place  of  the  sheriff. 

Henry  S.  Mansfield  for  appellant. 

Max  D.  Stetier  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Willard  Bartlett,  Ch:  J.,  Hiscock,  Collin, 
Hog  an,  Cardozo,  Seabury  and  Pound,  J  J. 


James  Sullivan,  Respondent,  r.  Elizabeth  J.  Graham, 

Appellant. 

Sullivan  v.  Qraham,  159  App.  Div.  9&,  affirmed. 
(Argued  October  21,  1915;  decided  November  16,  1915.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  second  judicial  department, 
entered  December  10,  1913,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term  in  an  action  to  compel  specific  per 
formance  of  a  contract  for  the  sale  and  exchange  of  real 
property  or  to  recover  money  paid  thereon  with  interest 
and  damages. 

Herbert  C.  Mason  for  appellant. 

Frederick     S.    Rauber   and    Edwin    S.    Leivis    for 
respondent. 

Judgment  affirmed,  without  costs;  no  opinion. 

Concur:    Hiscock,    Collin,     Hog  an,    Seabury    and 
Pound,  JJ.;   Willard    Bartlett,    Ch.    J.,  votes  for 
modification  by  striking  from  the  judgment  the  provi- 
sion for  a  lien.    Concur:  Cardozo,  J. 
44 
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Wallace  Hunt  et  al.,  Respondents,  t\  Henry  G.  K. 
Heath,  Appellant,  Impleaded  with  Others. 

Hunt  v.  Heath,  160  App.  Div.  904,  affirmed. 

(Argued  October  21,  1915;  decided  November  16,  1915.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  second  judicial  department, 
entered  December  29,  1913,  affirming  a  judgment  in 
favor  of  plaintiffs  entered  upon  a  verdict  directed  by  the 
court  in  an  action  of  ejectment  to  obtain  possession  of 
a  strip  of  land  upon  part  of  which  defendant,  appellant, 
had  encroached  with  a  building  and  the  remainder  he 
had  inclosed  with  a  fence. 

Henry  G.  K.  Heath,  appellant,  in  person. 

Michael  J.  Tierney  and  John  F.  Lambden  for 
respondents. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Willard  Bartlett,  Ch.   J.,  Hiscock,  Col- 
lin, Hogan,  Cardozo,  Seabury  and  Pound,  J  J. 


Alexander  Dumas,  Jr.,  Respondent,  v.   Auburndale 
Realty  Company,  Appellant. 

Dumas  v.  Auburndale  Realty  Co.,  158  App.  Div.  945,  affirmed. 
(Argued  October  21, 1915;  decided  November  16,  1915.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department 
entered  November  14,  1913,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  directed  by  the 
court  after  the  return  of  answers  to  questions  submitted 
by  the  court  to  the  jury  in  an  action  to  recover  commis- 
sions on  the  sale  of  real  property. 
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Henry  W.  linger,  Alexander  U.  Zinke  and  Reginald 
F.  Isaacs  for  appellant. 

Samuel  M.  Richardson,  John  Harris  Hendrick  and 
Worden  E.  Winne  for  respondent. 

Judgment  affirmed,  with  costs,  under  section  1317  of 
the  Code  of  Civil  Procedure;  no  opinion. 

Concur:  Willard  Bartlett,  Ch.  J.,  Hiscock,  Colon, 
Hog  an,  Cardozo,  Seabury  and  Pound,  J  J. 


The  First  National  Bank  of  the  City  of  Brooklyn, 
Appellant,  v.  Lafayette  Trust  Company  et  al., 
Respondents. 

First  Nat  Bank  of  Brooklyn  v.  Lafayette  Trust  Co.%  167  App. 
Div.  940,  affirmed. 
(Submitted  October  25,  1915;  decided  November  16,  1915.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department, 
entered  April  22,  11*15,  affirming  a  judgment  in  favor  of 
defendants  entered  upon  a  dismissal  of  the  complaint  by 
the  court  on  trial  at  Special  Term  in  an  action  brought 
April  10,  1913,  to  compel  the  defendants  to  transfer  to  the 
plaintiff  a  certain  bond  and  mortgage  which  had  been 
assigned  by  John  G.  Jenkins  to  the  Jenkins  Trust  Com- 
pany, which  was  the  previous  corporate  name  of  the 
defendant  Lafayette  Trust  Company. 

Alton  B.  Parker  and  Robert  H.  Wilson  for  appellant. 

Joseph  A.  Kellogg  for  respondents. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Willard  Bartlett,  Ch.  J.,  Hiscock,  Chase, 
Cuddeback,  Hogan,  Cardozo  and  Pound,  JJ. 


692  MEMORANDA.  [Vol.  21a 


Mollbe  F.  O'Neil,  Plaintiff,  v.  Franklin  Fire  Insur- 
ance Company  op  Philadelphia,  Appellant,  and 
Daniel  Crimmins,  Respondent. 

O'Neil  v.  Franklin  Fire  Ins.  Co.,  159  App.  Div.  313,  affirmed. 
(Argued  October  26,  1915;  decided  November  16,  1915.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  December  1,  1913,  affirming  a  judgment  in  favor 
of  defendant,  respondent,  entered  upon  a  decision  of  the 
court  at  a  Trial  Term  in  an  action  brought  by  the  plain- 
tiff against  the  defendant  Franklin  Fire  Insurance  Com- 
pany to  recover  upon  items  of  an  insurance  policy  cover- 
ing contents  of  a  dwelling.  The  same  policy  in  a 
separate  item  insured  the  dwelling  house  and  to  it  was 
attached  a  New  York  standard  mortgagee  clause  making 
the  whole  loss  payable  to  defendant  Crimmins,  mort- 
gagee, the  complaint  alleging  that  Crimmins  was  made 
a  party  defendant  because  he  refused  to  join  as  a  party 
plaintiff,  and  further  alleging  that  another  action  was 
pending  in  which  defendant  Crimlnins  was  the  sole 
plaintiff  and  the  Franklin  Fire  Insurance  Company  the 
sole  defendant  to  recover  separately  upon  the  item  of 
insurance  covering  the  dwelling  house.  Defendant 
insurance  company  made  an  offer  of  judgment  to  plain- 
tiff which  was  accepted  and  judgment  entered  there- 
upon. Defendant  Crimmins  served  an  answer  demanding 
affirmative  relief  against  defendant  insurance  company, 
and  upon  the  issues  raised  by  that  pleading  deemed  con- 
troverted and  defended  upon  such  grounds  as  might 
exist  a  trial  was  had,  the  plaintiff  not  appearing,  and 
upon  defendant  Crimmins  asking  for  the  direction  of  a 
nonsuit  and  the  defendant  insurance  company  moving 
to  dismiss,  the  jury  was  discharged  and  a  decision  ren- 
dered by  the  court  in  favor  of  the  defendant  Crimmins 
and  against  the  defendant  insurance  company  for  the 


N.  Y.  Rep.]  MEMORANDA.  693 

amount  of  the  item  of  insurance  on  the  dwelling  house, 
with  interest. 

William  Townsend  for  appellant. 

P.  H.  Fitzgerald  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Willard  Bartlett,  Ch.  J.,  Hiscock,  Chase, 
Cuddeback,  Hogan,  Cardozo  and  Pound,  J  J. 


John    P.   Gaitley,  Respondent,  v.  Albany  Foundry 
Company,  Appellant. 

Gaitley  v.  Albany  Foundry  Co.,  157  App.  Div.  10,  affirmed. 
(Argued  October  25,  1915;  decided  November  16,  1915.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  third  judicial  department, 
entered  May  7,  1913,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  directed  by  the  court  in 
an  action  to  recover  upon  a  promissory  note.  The  action 
is  by  the  payee  against  the  maker.  The  answer  admits 
the  making  of  the  note,  but  sets  up  as  a  defense  that  the 
note  had  no  valid  inception,  not  having  been  given  in  the 
regular  course  of  the  business  of  the  defendant  corpora- 
tion or  for  its  benefit,  and  it  having  received  no  consider- 
ation whatever  for  the  giving  of  the  note;  and  further 
alleging  that  John  E.  Gaitley,  who  signed  the  note  as 
president  of  said  corporation,  had  no  authority  to  do  so. 

Rollin  B.  Sanford  and  William  O.  Van  Loon  for 
appellant. 

Thomas  F.  McDermott  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Willard  Bartlett,  Ch.  J.,  Hiscock,  Chase, 
Cuddeback,  Hogan,  Cardozo  and  Pound,  J  J. 
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John  Grady,  Resjxmdent,  t\  National  Conduit  and 
Cable  Company,  Appellant. 

Qrady  v.  National  Conduit  <£•   Cable  Co,,   158  App.   Div.  948, 
affirmed. 
(Argued  October  25,  1915;  decided  November  16, 1915.) 

Appeal,  by  permission,  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  second  judicial 
department,  entered  November  6,  1913,  affirming  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  verdict  in  an 
action  to  recover  for  personal  injuries  alleged  to  have 
been  sustained  by  plaintiff  through  the  negligence  of 
defendant,  his  employer.  The  action  is  at  common  law, 
the  plaintiff  alleging  that  the  defendant  provided  him 
with  an  improper  scaffold  upon  which  to  work,  and  that 
a  board  of  such  scaffold  fell  from  its  support  while  the 
plaintiff  was  standing  thereon,  causing  him  to  fall  and 
sustain  injuries.  Defendant  claims  that  the  evidence 
shows  that  this  alleged  scaffold  was  one  plank  placed  by 
his  fellow-workman,  one  end  on  a  part  of  the  building  in 
which  he  was  working  and  the  other  end  on  a  window 
sill  of  that  building. 

Frank  Venter  Johnson  and  Amos  H.  Stephens  for 
appellant. 

Michael  J.  Tierney,  Frederick  T.  Burns  and  Charles 
C.  Fenno  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Willard  Bartlett,  Ch.  J.,  Hlscock,  Chase, 
Cuddeback,  Hogan,  Cardozo  and  Pound,  JJ. 
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Antoinette  Badie,  as  Administratrix  of  the  Estate  of 
Jean  Badie,  Deceased,  Respondent,  v.  Illinois  Surety 
Company,  Appellant,  Impleaded  with  Another. 

Badie  v.  Illinois  Surety  Co.,  160  App.  Div.  884,  affirmed. 
(Argued  October  26,  1915;  decided  November  16,  1915.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  January  10,  1914,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term  in  an  action  upon  a  surety  bond  executed 
by  defendant,  appellant,  to  secure  the  faithful  perform- 
ance by  a  surviving  partner  of  his  duties  in  winding  up 
the  affairs  of  the  copartnership.  In  an  action  by  plain- 
tiff against  said  surviving  partner  it  was  found  that  he 
had  converted  the  assets  of  the  copartnership  to  his  own 
use  and  judgment  was  entered  in  favor  of  plaintiff  for  an 
amount  found  due  her.  Defendant  claims  that  it  is 
not  liable  upon  its  bond  for  the  reason  that  it  was  not 
made  a  party  to  the  action  against  its  principal. 

Nelson  L.  Keach  for  appellant. 

Frederick  P.  Randolph  and  George  H.  Francoeur  for 
respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 

Concur:  Willard  Bartlett,  Ch.  J.,  Chase,  Cudde- 
back,  Hogan,  Cardozo  and  Pound,  J  J.  Not  voting: 
Hiscock,  J, 

E.  E.  Paul  Company,  Respondent  and  Appellant,  v. 
Athens  Hotel  Company,  Appellant  and  Respondent, 
Impleaded  with  Another. 

Paul  Company  v.  Athens  Hotel  Company,  160  App.   Div.  873, 
modified. 

(Argued  October  26, 1915;  decided  November  16,  1915.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the    Supreme    Court    in  the  first  judicial  department, 
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entered  January  13,  1914,  modifying  and  affirming  as 
modified  a  judgment  in  favor  of  plaintiff  entered  upon  a 
decision  of  the  court  on  trial  at  Special  Term  in  an  action 
to  foreclose  a  mechanic's  lien.  The  defense  was  failure 
on  the  part  of  plaintiff  to  properly  perform  its  contract. 

Alexander  Thain  and  William  H.  Beam  for  defendant, 
appellant  and  respondent. 

Frederick  Hulse  for  plaintiff,  respondent  and  appellant. 

Judgment  of  Appellate  Division  modified  by  increasing 
the  amount  of  same  $175.89  interest  on  three  several 
certificates  from  the  date  of  the  issuance  of  the  same 
respectively  to  May  17,  1912,  and  as  thus  modified 
affirmed,  with  costs  to  plaintiff;  no  opinion. 

Concur:  Willard  Bartlett,  Ch.  J.,  Hiscock,  Chase, 
Cuddeback,  Hogan,  Cardozo  and  Pound,  JJ. 


Anna  Rouohan,   Respondent,    v.    Chenango    Valley 
Savings  Bank,  Appellant. 

Roughan  v.  Chenango   Valley  Savings  Bank,  158  App.  Div.  786, 
affirmed. 
(Argued  October  27,  1915;  decided  November  16,  1915.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  November  17,  1913,  reversing  a  judgment  in  favor 
of  defendant  entered  upon  a  dismissal  of  the  complaint  by 
the  court  on  trial  at  Special  Term  and  granting  a  new 
trial  in  an  action  to  recover  the  amount  of  two  savings 
bank  deposits  with  interest,  the  bank  books  having  been 
lost.  The  deposits  were  in  the  name  of  Bridget  W. 
Roughan,  the  mother  of  plaintiff,  and  James  W.  R.  Kelly, 
both  of  whom  were  deceased.  The  defendant  claimed 
that  it  had  no  authority  to  pay  the  money  to  any  one 
otxcept  the  representatives  of  Bridget  W.  Roughan  and 
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James  W.  R.  Kelly,  but  that  it  would  pay  the  money  to 
the  plaintiff  upon  being  indemnified  by  a  proper  bond. 

Thomas  J.  Mangan  for  appellant. 
Jerome  De  Witt  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  against 
appellant  on  the  stipulation,  with  costs  in  all  courts;  no 
opinion. 

Concur:  Willard  Bartlett,  Ch.  J.,  Hogan,  Cardozo 
and    Pound,    J  J.    Dissenting:     Hiscock,    Chase    and 

CUDDEBACK,  J  J. 


Westinghouse,  Church,  Kerr  &  Company,  Respond- 
ent, v.  The  Long  Island  Railroad  Company, 
Appellant. 

Westinghouse,  Church,  Kerr  <£•  Co.  v.  Long  Island  R.  R.  Co.,  160 
App.  Div.  200,  affirmed. 
(Argued  October  28,  1915;  decided  November  16,  1915.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  January  13, 1914,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  court  at  a 
Trial  Term  without  a  jury.  The  case  turns  upon  the  con- 
struction of  a  contract  by  which  the  plaintiff  undertook  the 
electrification  of  certain  of  the  defendant's  lines  of  railroad. 
The  contract  is  of  the  kind  known  as  percentage  agree- 
ments, under  which  the  contractor  makes  the  original 
outlays  and  is  reimbursed  therefor  by  the  employer  with 
a  percentage  of  the  cost  added  for  the  profit.  It  is 
admitted  that  plaintiff  performed  the  contract  in  all 
respects.  The  dispute  in  the  case  is  whether  the  plaintiff 
is  entitled,  under  the  provisions  of  the  contract,  to  recover 
from  the  defendant  what  the  plaintiff  was  required  to 
pay  on  account  of  a  recovery  had  against  the  plaintiff  by 
one  Rosebrook,  an  employee,  for  injuries  sustained  while 
engaged  in  work  covered  by  the  aforesaid  contract. 
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William  C.  Beecher  and  Joseph  F.  Keany  for  appellant 
Martin  Conboy  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 

Concur:  Hlscock,  Cuddeback,  Hogan,  Cardozo  and 
Pound,  J  J.  Dissenting,  on  the  dissenting  opinion  of 
Ingraham,  P.  J.,  below:  Willard  Bartlett,  Ch.  J-, 
and  Chase,  J. 

Ole  L.  Snyder  et  al.,  Appellants,  r.  Edwin  R.  Redhead 
et  al.,  Respondents. 

Snyder  v.  Redhead,  157  App.  Div.  1)44,  affirmed. 
(Argued  October  28,  1915;  decided  November  16,  1915.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  June  13,  1913,  affirming  a  judgment  in  favor  of 
defendants  entered  upon  upon  a  decision  of  the  court  on 
trial  at  an  Equity  Term  in  an  action  to  compel  specific 
performance  of  an  oral  contract  to  exchange  real  prop- 
erty. The  only  question  at  issue  was  as  to  what  were 
the  provisions  of  the  contract. 

Edward  C.  Randall  and  Benjamin  S.  Dean  for 
appellants. 

Edward  R.  O'Malley  for  respondents. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Willard  Bartlett,  Ch.  J.,  Hiscock,  Chase, 
Cuddeback,  Hogan,  Cardozo  and  Pound,  JJ. 


Albert  Yuengling,  Respondent,  v.  The  City  of  New 
York,  Appellant. 

Yuengling  v.  City  of  New  York,  161  App.  Div.  886,  affirmed. 
(Argued  October  28,  1915:  decided  November  16,  191G.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  second  judicial  department, 
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entered  February  2,  1914,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict.  The  complaint 
charged  the  city  of  New  York  with  negligence,  in  that 
it,  after  notice,  permitted  "  the  sidewalk  on  Vernon 
avenue  in  front  of  a  vacant  lot  adjoining  *  *  *  No. 
173"  to  be  "dangerous,  defective,  broken,  uneven  and 
irregular,  in  that  the  flagging  was  loose  and  broken,  and 
in  that  the  earth  under  the  flagging  was  in  an  unsafe 
and  dangerous  condition,"  and  that  on  March  17,  1911, 
the  plaintiff  "without  any  fault  whatsoever  on  his  part, 
*  *  *  stepped  upon  a  piece  of  broken  flagging  which 
was  lying  on  said  sidewalk  aforementioned,  causing  him 
to  fall  and  to  be  thrown  to  the  ground  and  injured." 
The  answer  raised  the  issue  by  general  denials. 

Frank  L.  Polk,  Corporation  Counsel  ( William  E.  C. 
Mayer  and  Terence  Farley  of  counsel),  for  appellant. 

George  F.  Hickey  and  M.  P.  O'Connor  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Willard  Bartlett,  Ch.  J.,  Hiscock,  Chase, 
Cuddeback,  Hogan,  Cardozo  and  Pound,  JJ. 


John  Thomy  et  al.,  Appellants,  r.  Alvah  E.  Belcher 
et  al.,  ^Respondents. 

Thomy  v.  Belcher,  155  App.  Div.  877,  affirmed. 
(Argued  October  28, 1915;  decided  November  16,  1915.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  fourth  judicial  department, 
entered  January  8,  1913,  affirming  a  judgment  in  favor 
of  defendants  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term.  The  relief  sought  is  an  injunc- 
tion restraining  the  defendants,  their  successors  and 
assigns  from  trafficking  in  liquors  on  a  parcel  of  land 
formerly  owned  by  the  parties  to  the  action  as  tenants 
in  common,  the  possession  of  which  had  passed  to  the 


700  MEMORANDA.  [Vol.216. 

defendants  Belcher  under  a  partition  agreement.  The 
plaintiffs  contend  that  as  a  consideration  for  the  parti- 
tion agreement  the  defendants  Belcher  entered  into  a 
prior  oral  agreement  not  to  traffic  in  liquors  on  the  parcel 
in  question  while  the  plaintiff  Thorny  was  engaged  in  that 
business  on  the  adjoining  property.  The  defense  is  (1)  a 
denial  of  the  oral  agreement;  (2)  that  there  was  a  writ- 
ten agreement  for  partition  giving  defendants  Belcher 
exclusive  control  of  the  parcel  in  question  which  cannot 
be  varied  by  parol  agreement. 

John  A.  Bernhard  for  appellants. 

Charles  B.  Bechtold  for  respondents. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Willard  Bartlett,  Ch.  J.,  Hiscock,  Chase, 
Cuddeback,  Hogav,  Cardozo  and  Pound,  JJ. 


George  E.  Rowe,  Appellant,  r.  David  B.  Hendricks, 

Respondent. 

Rome  v.  Hendricks,  154  App.  Div.  916,  reversed. 
(Argued  October  26,  1915;  decided  November  16,  1915.) 

Appeal  from  a  judgment,  entered  January  17,  1913, 
upon  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  third  judicial  department,  which  reversed  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict  and 
directed  a  dismissal  of  the  complaint. 

James  Jenkins  for  appellant. 
John  G.  Van  Etten  for  respondent. 

Per  Curiam.  This  action  was  brought  to  recover 
damages  alleged  to  have  been  suffered  by  plaintiff  as  the 
result  of  a  collision  at  a  street  crossing  with  an  auto- 
mobile negligently  operated  by  the  defendant.  A  small 
judgment  was  recovered  by  the  plaintiff  at  the  Trial 
Term  and  this  was  reversed  and  the  complaint  dismissed 
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by  the  Appellate  Division  on  the  ground  that  the  plaintiff 
was  guilty  of  contributory  negligence.  The  fact  that  his 
complaint  was  dismissed  by  the  Appellate  Division  neces- 
sarily implies  that  that  court  held  him  to  be  guilty  of  con- 
tributory negligence  as  matter  of  law. 

An  examination  of  the  evidence  leads  us  to  the  conclu- 
sion that  the  questions  whether  plaintiff  was  guilty  of 
contributory  negligence  and  the  defendant  guilty  of 
negligence  were  ones  to  be  submitted  to  the  jury,  and 
that,  therefore,  it  was  error  for  the  Appellate  Division  to 
dismiss  the  complaint. 

On  his  appeal  from  the  order  denying  his  motion  for  a 
new  trial  on  the  minutes  the  defendant  was  entitled  to 
have  the  Appellate  Division  pass  on  the  facts  and  weight 
of  evidence,  and  under  the  views  which  that  court  enter- 
tained this  was  not  done,  and  it,  therefore,  becomes 
necessary  to  remit  the  case  to  the  Appellate  Division  in 
order  that  it  may  consider  such  questions  properly  pre- 
sented to  it  by  the  appeal  from  the  order  denying  the 
motion  for  a  new  trial.  (Junkermann  v.  Tilyou  Realty 
Co.,  213  N.  Y.  404;  Galley  v.  Brennan,  216  N.  Y.  118.) 

The  judgment  reversing  the  judgment  in  favor  of  the 
plaintiff  and  dismissing  his  complaint  should,  therefore, 
be  reversed,  with  costs  to  the  appellant  in  this  court,  and 
the  case  remitted  to  the.  Appellate  Division  as  above 
stated. 

Willard  Bartlett,  Ch.  J.,  Hiscock,  Chase,  Cudde- 
back,  Hogan,  Cardozo  and  Pound,  JJ.,  concur. 

Judgment  accordingly. 


Bernard  Katz,  Appellant,  v.  Edward  R.  Mathews, 
as  Surviving  Partner  of  E.  R.  Mathews  &  Company, 
Respondent. 

Katz  v.  Matthews,  159  App.  Div.  905,  reversed. 
(Submitted  October  28,  1915;  decided  November  16,  1915.) 

Appeal  from  a  judgment,  entered  January  3,   1914, 
upon  an  order  of  the  Appellate  Division  of  the  Supreme 
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Court  in  the  first  judicial  department,  which  affirmed  an 
interlocutory  judgment  of  Special  Term  sustaining  a 
demurrer  to  the  complaint. 

Willard  G.  Stanton  and  A.  Delos  Kneeland  for 
appellant. 

William  E.  Sims  for  respondent. 

Per  Curiam.  This  crudely  drawn  complaint  contains, 
we  think,  the  elements  of  a  cause  of  action.  We  gather 
from  its  averments  that  the  defendant's  firm  undertook 
to  buy  stocks  and  bonds  for  the  plaintiff  and  upon  his 
order;  that  he  furnished  them  with  margin  as  requested; 
that  thereafter  they  reported  that  they  had  bought  for 
him  some  shares  of  stock;  that  they  notified  him  that 
they  held  the  shares  "  for  and  on  his  account; "  that  there 
was  thus  a  declaration  of  trust  which  made  them  account- 
able for  the  stock  as  his  trustees  (Martin  v.  Funk,  75 
N.  Y.  134);  and  that  having  become  accountable  to  the 
plaintiff  for  the  stock,  they  sold  it  without  notice.  It 
is  true  that  these  statements  are  obscurely  made,  and 
are  imbedded  in  a  mass  of  evidence  and  conclusions.  We 
think,  however,  that  a  liberal  construction  enables  us  to 
extract  them  from  the  pleading;  and  if  that  is  so,  there 
is  the  statement  of  a  cause  of  action.  The  plaintiff  has 
not  lost  his  cause  of  action  by  the  novel  averment  in  his 
complaint  that  "the  theory  upon  which  this  action  was 
brought  is  that  said  firm  and  this  defendant  have  been 
guilty  of  a  breach  of  contract."  The  sale  was  a  tort,  but 
at  the  plaintiff's  election  the  tort  could  be  waived  and  the 
defendant  held  liable  as  upon  a  contract. 

The  judgment  should  be  reversed  and  the  demurrer 
overruled,  with  leave  to  the  defendant  to  answer  upon 
the  payment  in  twenty  days  of  costs  in  all  courts. 

Willard  Bartlett,  Ch.  J.,  Hiscock,  Chase,  Cudde- 
back,  Hogan,  Cardozo  and  Pound,  JJ  ,  concur. 

Judgment  reversed,  etc. 
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Henry  S.  Pettit,  Appellant,  r.  The  Trustees  of  the 
Freeholders  and  Commonalty  of  the  Town  of 
Brookhaven  et  al.,  Respondents. 

Pettit  v.  Trustees,  etc,  of  Brookhaven,  158  App.  Div.  946,  affirmed. 
(Argued  October  13,  1915;  decided  November  23,  1915.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  second  judicial  department, 
entered  November  3,  1913,  affirming  a  judgment  in  favor 
of  defendants  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term  in  an  action  to  restrain  the  con- 
struction of  a  highway  over  land  which  the  plaintiff 
claims  to  own  in  fee  and  to  quiet  title  to  said  land. 

Wilmot  T.  Cox  for  appellant. 

George  H.  Furman  and  John  R.  Vunk  for  respondents. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Willard  Bartlett,  Ch.  J.,  Chase,  Collin, 
Cuddeback,  Cardozo,  Seabury  and  Pound,  J  J. 


Battle  Island.  Paper  Company,  Respondent,  v.  Jessup 
&  Moore  Paper  Company,  Appellant. 

Battle  Maud  Paper  Co.  v.  Jessup  &  Moore  Paper  Co.,  159  App. 
Div.  937,  affirmed. 

(Argued  October  28,  1915;  decided  November  23,  1915.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  fourth  judicial  department, 
entered  December  4,  1913,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  the  report  of  a  referee  in  an 
action  to  recover  for  goods  sold  and  delivered.  The 
answer  alleged  a  contract  between  the  parties  whereby 
plaintiff  agreed  to  manufacture  and  deliver  for  defend- 
ant's own  consumption  3,000  tons  of  plaintiff's  easy 
bleach  unbleached  sulphite  fibre  (wood  pulp  for  use  in 


704  MEMORANDA.  [Vol.  2id 

the  manufacture  of  paper),  of  quality  equal  to  trial  cars 
previously  shipped  to  defendant.  This  contract  was 
admitted  by  the  plaintiff,  and  under  ruling  of  the  referee 
the  action  was  tried  throughout  as  an  action  on  contract, 
and  for  damages  for  breach  of  same. 

Arthur  G.  Dickson  and  Albert  C.  Coon  for  appellant. 

Giles  S.  Piper  for  respondent. 

Judgment  affirm li,  with  costs;  no  opinion. 
Concur:  WillardBartlett,  Ch.  J.,  Hiscock,  Chase, 
Cuddeback,  Hogan,  Cardozo  and  Pound,  J  J. 


The  People  op  the  State  op  New  York  ex  rel.  New 
York  Central  and  Hudson  River  Railroad  Com- 
pany, Appellant,  v.  Lawson  Purdy  et  al.,  as  Commis- 
sioners of  Taxes  and  Assessments  of  the  City  of  New 
York,  Respondents. 

People  ex  rel  N.  Y.  C.  &  H.  R.  R.  R.  Co.  v.  Purdy,  107  App.  Div. 
637,  reversed. 
(Argued  November  17,  1915;  decided  November  23,  1915.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
May  13,  1915,  which  reversed  an  order  of  Special  Term 
reducing  an  assessment  for  purposes  of  taxation  on  real 
property  of  relator  in  the  city  of  New  York,  dismissed  a 
writ  of  certiorari  and  confirmed  the  assessment  as  levied. 

George  H.  Walker,  Crosby  J.  Beakes  and  Alexander 
S.  Lyman  for  appellant. 

William  H.  King,  Addison  B.  Scoville  and  Lamar 
Hardy  for  respondents. 

Order  of  Appellate  Division  reversed,  with  costs,  and 
that  of  Special  Term  affirmed,  upon  the  dissenting  opinion 
of  Scott,  J.,  below. 

Concur:  Willard  Bartlett,  Ch.  J.,  Hiscock,  Chase, 
Collin,  Cardozo,  Seabury  and  Pound,  JJ. 
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Henry  Blau.  Appellant,  v.  The  City  of  New  York, 
Respondent. 

Blau  v.  City  of  New  York,  160  App.  Div.  573,  appeal  dismissed. 
(Submitted  November  15,  1915;  decided  November  23,  1915.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  first 
judicial  department,  entered  March  13,  1915,  affirming 
a  judgment  in  favor  of  defendant  entered  upon  a  dis- 
missal of  the  complaint  by  the  court  at  a  Trial  Term  in 
an  action  to  recover  salary  alleged  to  be  due  plaintiff's 
assignor. 

The  motion  was  made  upon  the  ground  of  failure  to  file 
the  required  undertaking. 

Lamar  Hardy,  Corporation  Counsel  (J.  H.  Greener 
of  counsel),  for  motion. 

No  one  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  and 
ten  dollars  costs  of  motion. 


The  People  op  the  State  of  New  York  ex  pel. 
Jacinto  Costa,  Appellant,  v.  Frank  L.  Polk,  as  Cor- 
poration Counsel  of  the  City  of  New  York,  Respondent. 

Reported  below,  168  App.  Div.  917. 

Submitted  November  16, 1915;  decided  November  23,  1915.) 

Motion  to  dismiss  an  appeal  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  first 
judicial  department,  entered  April  30,  1915,  which 
affirmed  an  order  of  Special  Term  denying  a  motion  for  a 
peremptory  writ  of  mandamus  to  compel  reinstatement 
of  relator  as  junior  assistant  corporation  counsel  in  the 
law  department  of  the  city  of  New  York. 

The  motion  was  made  upon  the  ground  of  failure  to  file 
the  required  undertaking. 
45 
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Lamar  Hardy,  Corporation  Counsel  (J.  H.  Greener 
of  counsel),  for  motion. 

Jacinto  Costa  opposed.    ' 

Motion  denied,  without  costs. 


The  People  op  the  State  op  New  York  ex  rel. 
Edward  L.  Holsten,  Appellant,  v.  Arthur  Woods, 
as  Police  Commissioner  of  the  City  of  New  York, 
Respondent. 

People    ex  rel.   Holsten  v.  Woods,  167  App.    Div.  899,  appeal 
dismissed. 
(Submitted  November  15,  1915;  decided  November  23,  1915.) 

Motion  to  dismiss  an  appeal  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  first 
judicial  department,  entered  February  10,  1915,  which 
affirmed  an  order  of  Special  Term  denying  a  motion  for  a 
peremptory  writ  of  mandamus  to  compel  the  reinstate- 
ment of  the  relator  to  the  position  of  patrolman  in  the 
police  department  of  the  city  of  New  York. 

Lamar  Hardy,  Corporation  Counsel  (J.  H.  Greener 
of  counsel),  for  motion. 

No  one  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  and 
ten  dollars  costs  of  motion. 


The  People  of  the  State  op  New  York  ex  rel.  James 
H.  Johnson,  Appellant,  v.  Maurice  E.  Connolly, 
President  of  the  Borough  of  Queens  of  the  City  of 
New  York,  Respondent. 

People  ex  rel.   Johnson  v.    Connolly,  168  App.  Div.  919,  appeal 
dismissed. 
(Submitted  November  15,  1915;  decided  November  23,  1915.) 

Motion  to  dismiss  an  appeal  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  second 
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judicial  department,  entered  April  10,  1913,  which 
affirmed  an  order  of  Special  Term  dismissing  a  writ  of 
certiorari  to  review  the  proceedings  of  defendant  in  dis- 
missing the  relator  from  the  position  of  chief  engineer  in 
the  bureau  of  sewers,  borough  of  Queens,  city  of  New 
York. 

The  motion  was  made  upon  the  ground  of  failure  to  file 
the  required  undertaking. 

Lamar  Hardy,  Corporation  Counsel  (J.  H.  Greener 
of  counsel),  for  motion. 

No  one  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  and 
ten  dollars  costs  of  motion. 


Anna  Jacobson,  Plaintiff,  v.  Ignatz  Jacobson, 
Defendant. 

Max  Brown,  Appellant;   Nathaniel  Rosenberg, 
Respondent. 

Jacobson  v.  Jacobson^  168  App.  Div.  900,  appeal  dismissed. 
(Argued  November  15,  1915;  decided  November  28,  1915.) 

Motion  to  dismiss  an  appeal  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  first 
judicial  department,  entered  October  15,  1915,  which 
affirmed  an  order  of  Special  Term  confirming  the  report 
of  a  referee  in  Sequestration  proceedings. 

The  motion  was  made  upon  the  ground  that  the 
appellant  had  stipulated  not  to  appeal  to  the  Court  of 
Appeals. 

Reuben  Tally  for  motion. 

Mirabeau  L.  Towns  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  and 
ten  dollars  costs  of  motion. 
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Wauhope  Lynn,  Respondent,  v.  Ezra  D.  Bushnell  et 
al.,  Defendants,  and  The  City  of  New  York  et  aL, 
Appellants. 

Reported  below,  170  App.  Div.  — . 

(Submitted  November  15,  1915;  decided  November  23,  1915.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  second 
judicial  department,  entered  August  4,  1915,  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  a  decision  of 
the  court  on  trial  at  Special  Term  in  an  action  to  register 
title  to  land. 

The  motion  was  made  upon  the  ground  that  the 
exceptions  presented  no  question  which  could  he  reviewed 
by  the  Court  of  Appeals. 

Gilbert  Ray  Hawes  for  motion. 

Lamar  Hardy,  Corporation  Counsel  (Terence  Farley 
and  William  E.  C.  Mayer  of  counsel),  opposed. 

Motion  denied,  with  ten  dollars  costs. 


Annie  A.  E.  Moffett,  as  Executrix  of  James  Moffett, 
Deceased,  Appellant,  v.  Harris  G.  Eames,  as  Trustee, 
Defendant,  and  Gottfried  Piel,  as  Executor  of 
Hermann  Petersen,  Deceased,  Respondent. 

Moffett  v.  Piel,  166  App.  Div.  898,  appeal  dismissed. 
(Argued  November  15,  1915;  decided  November  28,  1915.) 

Motion  to  dismiss  an  appeal  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  second 
judicial  department,  entered  December  31,  1914,  which 
affirmed  an  order  of  Special  Term  denying  a  motion  to 
amend  and  enforce  a  judgment  theretofore  rendered  in 
the  action. 
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The  motion  was  made  upon  the  ground  that  the  order 
appealed  from  was  not  appealable  to  the  Court  of  Appeals. 

A.  P.  Jetmore  for  motion. 
Edward  M.  Bliven  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  and 
ten  dollars  costs  of  motion. 


The  People  of  the  State  of  New  York,  Respondent, 
v.  Joseph  Anzelotti,  Appellant. 

People  v.  Anzelotti,  169  App.  Div.  959,  appeal  dismissed. 
(Submitted  November  15,  1915;  decided  November  23,  1915.) 

Motion  to  dismiss  an  appeal  from  an  order  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  second  judicial 
department,  entered  June  4, 1915,  which  affirmed  a  judg- 
ment of  the  Kings  County  Court  rendered  upon  a  verdict 
convicting  the  defendant  of  the  crime  of  compulsory 
prostitution  of  women. 

The  motion  was  made  upon  the  ground  of  failure  to 
file  the  return. 

James  C.  Cropsey,  District  Attorney  (Ralph  E.  Hem- 
street  of  counsel),  for  motion. 

Charles  A.  Ludlow  opposed. 

Motion  granted  and  appeal  dismissed. 


In  the  Matter  of  the  Accounting  of  John  0.  Ball,  as 

Trustee  under  the  Will  of  Mary  Caulpield,  Deceased. 

John  0.  Ball,  Individually  and  as  Trustee,  Appellant; 

Thomas  J.  Caulfield  et  al.,  Respondents. 

(Submitted  November  15,  1915;  decided  November  23,  1915.) 

Motion  for  reargument  denied,  without  costs.     (See 
216  N.  Y.  639.) 
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In  the  Matter  of  the  Claim  of  Foster  Parsons,  Respond- 
ent, against  The  Delaware  and  Hudson  Company, 
Appellant. 

Matter  of  Parsons  v.  Delaware  &  Hudson  Co.,  167  App.  Div.  586, 
appeal  dismissed. 
(Argued  November  15,  1915;  decided  November  28,  1915.) 

Motion  to  dismiss  an  appeal  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  third 
judicial  department,  entered  May  4, 1915,  which  affirmed 
an  award  of  the  State  Workmen's  Compensation  Com- 
mission. 

The  motion  was  made  upon  the  ground  that  permission 
to  appeal  had  not  been  obtained. 

E.  Clarence  Aiken  for  motion. 

W.  D.  Waldron  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  and 
ten  dollars  costs  of  motion,  unless  leave  to  appeal  is 
obtained  from  the  Appellate  Division  within  ten  days. 


Jeremiah  Galvin,  Respondent,  v.  The  New  York 
Central  and  Hudson  River  Railroad  Company, 
Appellant,  Impleaded  with  Another. 

Appeal  —  when  service  of  notice  of  entry  of  judgment  necessary 
to  set  time  running  within  which  application  for  leave  to  appeal 
may  be  made. 

Under  section  1310  of  the  Code  of  Civil  Procedure  service  of  notice 
of  entry  of  the  judgment  of  affirmance  upon  the  appellant  is  neces- 
sary to  set  the  time  running  within  which  the  application  for  leave 
to  appeal  must  be  made  in  a  case  specified  in  subdivision  2  of  section 
191  of  said  Code.  (Terwilliger  v.  Brovming,  King  <£•  Co.y  207  N.  Y. 
479,  distinguished.) 

Reported  below,  167  App.  Div.  934. 

(Argued  November  15,  1915;  decided  November  23, 1915.) 

Motions  to  dismiss  appeal  and  to  vacate  order  granting 
leave  to  appeal  from  a  judgment  of  the  Appellate  Divi- 
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sion  of  the  Supreme  Court  in  the  second  judicial  depart- 
ment, entered  April  26,  1915,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  directed  by  the 
court  in  an  action  to  recover  for  personal  injuries  alleged 
to  have  been  sustained  through  the  negligence  of 
defendant. 

The  motions  were  made  upon  the  ground  that  the 
affirmance  by  the  Appellate  Division  was  unanimous  and 
that  application  for  permission  to  appeal  to  the  Court  of 
Appeals  was  not  made  within  the  prescribed  time. 

Benson  R.  Frost  for  motions. 

Robert  Wilkinson  opposed. 

Per  Curiam.  This  motion  is  based  on  the  ground  that 
the  application  to  the  Appellate  Division  for  leave  to 
appeal  to  the  Court  of  Appeals  in  this  case  was  not  made 
in  due  time.  Under  section  1310  of  the  Code  of  Civil 
Procedure  service  of  notice  of  entry  of  the  judgment  of 
affirmance  upon  the  appellant  is  necessary  to  set  the  time 
running  within  which  the  application  for  leave  to  appeal 
must  be  made  in  a  case  specified  in  subdivision  2  of  sec- 
tion 191  —  and  this  is  such  a -case,  being  an  action  to 
recover  damages  for  a  personal  injury.  It  was  conceded 
on  the  application  to  the  chief  judge  that  no  notice  of  the 
entry  of  the  judgment  of  affirmance  had  ever  been  served. 
The  language  used  by  Chase,  J.,  writing  for  the  court  in 
Terwilliger  v.  Browning,  King  &  Co.  (207  N.  Y.  479, 
482)  does  not  apply  to  a  case  of  this  kind.  He  said:  "  It 
will  be  seen  that  the  limitation  upon  the  time  in  which 
the  Appellate  Division  can  allow  an  appeal  is  in  no  way 
controlled  or  affected  by  the  service  of  the  order  from 
which  an  appeal  is  desired  to  be  taken  either  with  or 
without  notice  of  the  entry  thereof."  The  language  was 
used  with  reference  to  appeals  which  can  be  allowed  only 
by  the  Appellate  Division  and  in  respect  to  which  a  judge 
of  the  Court  of  Appeals  has  no  power  of  allowance  what- 
ever.    Section  1310  of  the  Code  was  not  mentioned,  nor 
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was  there  any  occasion  to  refer  to  it  in  a  case  of  that 
character.  It  has  express  application,  however,  to  a  case 
like  the  present,  arising  under  subdivision  %  of  section  191 
and  to  ignore  it  would  be  to  disregard  the  plain  direction 
of  a  statute  which  it  was  competent  for  the  legislature  to 
enact. 

The  motion  should  be  denied.     No  costs. 

Willard  Bartlbtt,  Ch.  J.,  Hiscock,  Chase,  Collin, 
Cardozo,  Seabury  and  Pound,  JJ.,  concur. 

Motion  denied. 


In  the  Matter  of  the  Claim  of  Jacob  Schwab,  Respond- 
ent, against  Emporium  Forestry  Company,  Appellant. 
The  Travelers  Insurance  Company,  Appellant. 

Matter  of  Schwab  v.  Emporium  Forestry  Co.,  167  App.  Div.  614, 
affirmed, 
(Argued  November  15,  1915;  decided  November  30,  1915.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
May  11,  1915,  which  directed  an  award  to  be  made  by 
the  Workmen's  Compensation  Commission  to  the  claimant 
as  for  permanent  total  disability.  The  claimant  suffered 
an  injury  on  July  6,  1914,  while  in  the  employ  of  the 
Emporium  Forestry  Company,  the  injury  resulting  in 
the  loss  of  his  right  hand  at  the  wrist.  Many  years 
before,  in  some  way  not  disclosed  by  the  record,  the  claim- 
ant had  lost  his  left  hand,  not,  however,  while  engaged 
in  the  same  employment,  nor  while  working  for  the 
said  Emporium  Forestry  Company.  The  question  at  issue 
was:  "Shall  the  claimant  be  awarded  as  for  total  per- 
manent disability,  as  provided  in  subdivision  1  of  section 
15  of  the  Workmen's  Compensation  Law,  or  for  perma- 
nent partial  disability  for  a  period  of  two  hundred  and 
forty-four  weeks  as  provided  in  subdivision  3  of  said 
section  15  ? " 
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E.  Clyde  Sherwood,  William  B.  Davis  and  Amos  H. 
Stephens  for  appellant. 

Egburt  E.  Woodbury,  Attorney -General  (E.  C.  Aiken 
of  counsel),  for  respondent. 

Order  affirmed,  with  costs;  no  opinion. 
Concur:  Willard  Bartlett,  Ch.  J.,  Hiscock,  Chase, 
Collin,  Cardozo,  Seabury  and  Pound,  JJ. 


The  Peopi^e  op  the  State  of  New  York,  Respondent, 
v.  Park  Row  Realty  Company,  Appellant,  Impleaded 
with  Others. 

People  v.  Park  Row  Realty  Co.,  169  App.  Div.  908,  affirmed. 
(Argued  November  15,  1915;  decided  November  30,  1915.) 

Appeal,  by  permission,  from  an  order  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  third  judicial 
department,  entered  May  11,  1915,  which  affirmed  an 
order  of  Special  Term  overruling  a  demurrer  to  the  com- 
plaint in  an  action  under  sections  265  and  266  of  the  Tax 
Law  (L.  1909,  ch.  412)  for  the  sale  of  two  alleged  mort- 
gages (or  such  part  thereof  as  may  be  necessary)  to 
provide  for  the  payment  of  an  alleged  mortgage  tax, 
together  with  a  penalty  to  be  assessed  upon  the  basis  of 
six  per  centum  per  annum  upon  the  amount  of  the 
alleged  tax.  It  appears  by  the  complaint  that  on  Octo- 
ber 23,  1907,  two  instruments  purporting  to  be  deeds 
conveying  to  the  defendants  Eothschild  certain  premises 
in  New  York  were  executed  by  the  defendant  Park  Eow 
Eealty  Company.  Prior  to  their  execution  a  certificate 
was  executed  by  all  of  the  stockholders  of  such  company 
consenting  to  its  executing  and  delivering  the  two 
instruments  mentioned.  This  certificate  recited  that  the 
deeds  therein  referred  to  were  "  to  be  and  operate  though 
absolute  upon  their  face,  as  mortgages  or  security  to  the 
firm  of  N.  M.  Rothschild  &  Sons  and  de  Rothschild 
Freres  (comprising  the  defendants  Rothschild)   for  the 
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repayment  to  said  firms  respectively  of  such  moneys  as 
they  may  advance  to  the  firm  of  August  Belmont  &  Co. 
in  accepting  and  paying  checks,  drafts  and  bills  of 
exchange  drawn  upon  them  respectively  by  said  August 
Belmont  &  Co." 

The  following  questions  were  certified: 

"Has  the  Supreme  Court  jurisdiction  of  the  subject 
of  action  ? 

"  Does  the  complaint  state  facts  sufficient  to  constitute 
a  cause  of  action  ? " 

George  W.  Phillips,  Jr.,  and  Charles  Stewart  Davi- 
son for  appellant. 

Egburt  E.  Woodbury,  Attorney-General  {Frederic  0. 
Dunham  of  counsel),  for  respondent. 

Order  affirmed,  with  costs,  and  questions  certified 
answered  in  the  affirmative;  no  opinion. 

Concur:  Willard  Bartlett,  Ch.  J.,  Hiscock,  Chase, 
Collin,  Cardozo,  Seabury  and  Pound,  JJ. 


In  the  Matter  of  the  Petition  of  James  S.  Bearns, 
Respondent,  for  Probate  of  the  Will  of  Joseph  H. 
Bearns,  Deceased. 

Melville  H.  Bearns.  Appellant. 

Matter  of  Beams,  170  App.  Div.  — ,  affirmed. 

(Argued  November  15, 1915;  decided  November  30, 1915.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
July  30,  1915,  which  affirmed  a  decree  of  the  Kings 
County  Surrogate's  Court  admitting  to  probate  the 
will  of  Joseph  H.  Bearns,  deceased.  The  contestant 
contended  that  the  instrument  offered  for  probate  as 
the  will  of  the  decedent  shows  on  its  face  that  it  was 
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not  intended  as  a  will,  but  that  it  was  intended  to 
accomplish  a  republication  of  a  will  and  of  four  codicils 
made  at  various  times  during  the  preceding  six  years; 
that  this  intention  was  clearly  expressed  in  language  which 
had  a  precise  and  definite  meaning  in  the  law;  that  the 
context  of  the  instrument  is  consistent  with  and  confirms 
this  meaning;  that  extrinsic  evidence  of  any  other  inten- 
tion was,  therefore,  incompetent;  that  since  it  was  appar- 
ent, upon  a  mere  inspection  of  the  papers,  that  republica- 
tion could  not  be  effectually  accomplished  in  the  manner 
adopted,  the  oral  testimony  of  witnesses  as  to  what  was 
said  or  done  when  the  instrument  was  executed  was 
either  immaterial  or  incompetent  —  immaterial  if  offered 
to  show  what  was  done  in  a  vain  attempt  to  republish, 
and  incompetent  if  offered  to  show  an  attempt  to  make  a 
will  de  novo.  He  further  contended  that  if  the  instru- 
ment was  intended  as  a  will,  nevertheless  its  physical 
arrangement  was  such  that  it  was  impossible  to  authenti- 
cate it  by  a  single  signature  at  the  end  within  the  intent 
of  the  statute  —  in  other  words,  that  it  was  impossible  to 
make  a  valid  will  in  this  form  under  our  statute.  He 
also  contended  that  the  copies  of  the  original  will  and 
codicils  could  not  be  incorporated  in  the  instrument  of 
August  31,  1914,  even  if  the  latter  be  regarded  as  a  valid 
will. 

Percival    H.    Gregory    and    John    G.    Snyder   for 
appellant. 

John  F.  Clarke  and  Rudolph  F.  Rabe  for  respondent. 

Order  affirmed,  with  costs;  no  opinion. 
Concur:  Willard  Bartlett,  Ch.  J.,  Hiscock,  Chase, 
Collin,  Cardozo,  Seabury  and  Pound,  JJ. 
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In  the  Matter  of  the  Accounting  of  Minnie  J.  Nesteb 
et  al.,  as  Executors  and  Trustees  under  the  Will  of 
Samuel  K.  Nester,  Deceased. 

Montgomery  S.  Sandford  et  al.,  as  Executors  and  Trus- 
tees, Appellants;  Minnie  J.  Nester  et  al.,  Individually 
and  as  Executors  and  Trustees,  et  al.,  Respondents. 

Matter  of  Nester,  166  App.  Div.  224,  affirmed. 

(Argued  November  16,  1915;  decided  November  30, 1915.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
January  13,  1915,  which  affirmed  a  decree  of  the  Ontario 
County  Surrogate's  Court  determining  that  the  appel- 
lants, Nester  and  Sandford,  two  of  the  executors  and 
trustees,  were  not  legally  entitled  to  statutory  commis- 
sions as  such,  but  were  only  entitled  to  the  specific  com- 
pensation provided  for  them  by  the  will. 

Daniel  J.  Kenefick  and  N.  D.  Lapham  for  appellants. 

Lansing  O.  Hoskins  and  W.  Smith  O'Brien  for 
respondents. 

Letvis  W.  Keyes,  special  guardian  for  Harold  A. 
Nester,  respondent. 

Order  affirmed,  with  costs;  no  opinion. 
Concur:  Willard  Bartlett,  Ch.  J.,  Hiscock,  Chase, 
Collin,  Cardozo,  Seabury  and  Pound,  JJ. 

The  People  op  the  State  of  New  York  ex  rel. 
Richmond  Light  and  Railroad  Company,  Appellant, 
v.  Edward  E.  McCall  et  al.,  Constituting  the  Public 
Service  Commission  of  the  State  of  New  York,  First 
District,  Respondents. 

People  ex  rel.  Richmond  Light  ds  R.  R.  Co.  v.  McCall,  169  App. 
Div.  925,  affirmed. 
(Argued  November  16,  1915;  decided  November  30,  1915.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
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June  4,  1915,  which  dismissed  a  writ  of  certiorari  and 
confirmed  the  proceedings  of  the  defendant  Public  Service 
Commission  directing  the  relator  to  double  track  a  por- 
tion of  its  line  of  street  surface  railroad  known  as  the 
Castleton  Avenue  or  Brighton  Heights  line  on  Staten 
Island. 

Lewis    H.    Freedman    and    Adrian    H.  Larkin  for 
appellant. 

Arthur  Du  Bois  and  George  S.  Coleman  for  respondents. 

Order  affirmed,  with  costs;  no  opinion. 
Concur:  Willard  Bartlbtt,  Ch.  J.,  Hiscock,  Chase, 
Collin,  Cardozo,  Seabury  and  Pound,  JJ. 


In  the  Matter  of  the  Administration  of  the  Estate  of 
Louis  E.  Babcock,  Deceased. 

Gould  Paper  Company  et  al.,  Appellants;  William  L. 
Babcock  et  al.,  as  Administrators,  Respondents. 

Matter  of  Babcock,  169  App.  Div.  903,  affirmed. 
(Argued  November  16,  1915;  decided  November  30.  1915.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
May  27,  1915,  which  affirmed  an  order  of  the  Lewis 
County  Surrogate's  Court  determining  the  ownership  of 
certain  shares  of  stock  by  the  consent  (pursuant  to  former 
section  2710  of  the  Code  of  Civil  Procedure)  of  the  parties 
to  a  proceeding  for  the  discovery  of  assets  brought  by  the 
administrators  of  the  estate  of  Louis  E.  Babcock  against 
the  Gould  Paper  Company,  G.  Henry  P.  Gould  and 
Harry  P.  Gould,  the  said  G.  Henry  P.  Gould  and  Harry 
P.  Gould  having  filed  separate  answers  denying  the  peti- 
tioners' right  or  title  to  said  shares  of  stock. 
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Henry  Purcell  for  appellants. 

William  Townsend  for  respondents. 

Order  affirmed,  with  costs;  no  opinion. 
Concur:  Willard Bartlett,  Ch.  J.,  Hiscock,  Chase, 
Collin,  Cardozo,  Seabury  and  Pound,  JJ. 


The  People  op  the  State  op  New  York  ex  reL 
Charles  C.  Hendrick,  Respondent,  v.  Warden  of 
Raymond  Street  Jail  et  al.,  Appellants. 

People  ex  reL   Hendrick  v.    Warden,  etc.,   168  App.   Div.   932, 
affirmed. 
(Submitted  November  16,  1915;  decided  November  80,  1915.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
April  23,  1915,  which  affirmed  an  order  of  Special  Term 
discharging,  on  habeas  corpus  proceedings,  the  relator 
from  arrest  for  non-payment  of  alimony,  on  the  ground 
that  he  had  suffered  six  months'  incarceration  therefor. 

Charles  Ooldzier  and  George  F.  McUtuck  for 
appellants. 

Charles  C.  Hendrick  for  respondent. 

Order  affirmed;  no  opinion. 

Concur:  Willard  Bartlett,  Ch.  J.,  Hiscock,  Chase, 
Collin,  Cardozo,  Seabury  and  Pound,  JJ. 


The  New  York  Central  and  Hudson  River  Railroad 
Company,  Appellant,  v.  The  People  op  the  State  of 
New  York  etal.,  Respondents. 

N.  Y.  C.&H.  R.  R  R.  Co.  v.  People,  169  App.  Div.  911,  affirmed. 
(Argued  November  16,  1915;  decided  November  80,  1915.) 

Appeal  from    an  order    of    the  Appellate    Division 
of  the  Supreme  Court  in  the  fourth  judicial  department, 
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entered  May  14,  1915,  which  affirmed  an  order  of  Special 
Term  dismissing  a  petition  for  the  condemnation  of  land 
under  water.  This  proceeding  was  instituted  in  Janu- 
ary, 1913,  for  the  purpose  of  condemning  four  parcels  of 
land  under  the  waters  of  Lake  Erie,  situated  in  the  city 
of  Buffalo,  belonging  to  the  People  of  the  state  of  New 
York.  The  defendants  moved  to  dismiss  the  petition 
upon  certain  preliminary  grounds  appearing  upon  the 
face  thereof.  Subsequently  a  supplemental  motion  to 
dismiss  was  made  by  the  defendants  on  the  ground  that 
chapter  66  of  the  Laws  of  1913,  which  had  been  enacted 
by  the  legislature  subsequent  to  the  institution  of  this 
proceeding,  destroyed  the  plaintiff's  right  to  condemn  the 
land  described  in  the  petition.  The  plaintiff  served  a  sup- 
plemental petition  attacking  the  constitutionality  of  this 
statute  and  alleging  its  riparian  rights.  Thereafter,  the 
petition  was  dismissed  on  the  sole  ground  that  by  chapter 
66  of  the  Laws  of  1913  the  plaintiff's  right  to  condemn 
the  land  was  destroyed. 

Maurice    C.    Spratt    and    H.    W.    Huntington    for 
appellant. 

Egburt  E.  Woodbury,  Attorney-General  (Wither  W. 
Chambers  of  counsel),  for  the  People,  respondent. 

William  S.   Rann,  Corporation    Counsel  (Jeremiah 
J.  Hurley  of  counsel),  for  City  of  Buffalo,  respondent. 

Order  affirmed,  with  costs;  no  opinion. 
Concur:  Willard  Bartlett,  Ch.  J.,  Hiscock,  Chase, 
Collin,  Cardozo,  Seabury  and  Pound,  J  J. 


Village  op  Fredonia,  Appellant,  v.  Fredonia  Natural 
Gas  Light  Company  et  al.,  Respondents. 

(Argued  November  22,  1915;  decided  November  30,  1915.) 

Motion  for  an  order  continuing  a  preliminary  injunc- 
tion restraining  defendants  from  laying  gas  mains  in  the 
village  of  Fredonia  pending  appeal  to  Court  of  Appeals. 
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James  L.  Weeks  for  motion. 
George  Clinton  opposed. 

Assuming,  without  deciding,  that  the  power  exists  to 
grant  the  desired  injunction,  we  think  it  should  not  be 
exercised  under  the  circumstances  of  the  present  case. 
Motion  denied,  without  costs. 


In  the  Matter  of  the  Accounting  of  Agnes  K.  Mulligan, 
as  Executrix  of  John  Hartmann,  Deceased,  Appellant. 

Mary  K.  Hartmann,  Respondent. 

Matter  of  Mulligan,  165  App.  Div.  912,  affirmed. 
(Argued  November  16,  1915;  decided  December  7,  1915.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
November  27,  1914,  which  affirmed  a  decree  of  the  New 
York  County  Surrogate's  Court  surcharging  the  accounts 
of  Agnes  K.  Mulligan  as  executrix  of  John  Hartmann, 
deceased. 

Albert  Massey  and  William  G.  Mulligan  for  appellant. 

Gilbert  D.  Lamb  and  James  W.  Osborne  for  respondent. 

Order  affirmed,  with  costs  against  the  executrix  per- 
sonally; no  opinion. 

Concur:  Willard  Bartlett,  Ch.  J.,  Chase,  Collin, 
Cardozo,  Seabury  and  Pound,  J  J.  Not  sitting:  His- 
cock,  J. 

In  the  Matter  of  the  Application  of  Joseph  Soriano, 
Appellant,  for  a  Writ  of  Habeas  Corpus. 

James  Kane,  Warden  of  the  City  Prison  of  the  City  of 
New  York,  Borough  of  Brooklyn,  Respondent. 

Matter  of  Soriano  v.  Kane,  166  App.  Div.  935,  affirmed. 
(Submitted  November  17,  1915;  decided  December  7,  1915.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
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January  15,  1915,  which  affirmed  an  order  of  Special 
Term  dismissing  a  writ  of  habeas  corpus.  Petitioner 
was  imprisoned  for  failure  to  comply  with  an  order  of  a 
magistrate  that  he  pay  a  certain  sum  weekly  for  the  sup- 
port of  a  minor  child.  He  contends  that  the  Magistrate's 
Court  had  no  jurisdiction  to  entertain  the  proceedings, 
and  that  said  order  of  commitment  is  null  and  void  by 
reason  of  the  fact  that  theretofore  the  petitioner's  wife 
obtained  in  the  Supreme  Court  a  decree  of  separation 
providing  that  the  petitioner  pay  to  her  a  certain  sum  per 
week  for  her  support  and  for  the  support  of  the  minor 
child  in  question;  that  he  failed  to  comply  with  this 
decree  and  was  thereupon  punished  for  contempt  of  court, 
and  suffered  imprisonment  for  a  term  of  three  months; 
that  because  of  these  facts  he  was  freed  from  the  obli- 
gation to  support  his  child,  and  that  he  could  not  be  again 
imprisoned  for  a  failure  to  do  so. 

Franklin  Bien  for  appellant. 

Frank  L.  Polk,  Corporation  Counsel  {Terence  Farley 
of  counsel),  for  respondent. 

Order  affirmed ;  no  opinion. 

Concur:  Willard  Bartlett,  Ch.  J.,  Hiscock,  Chase, 
Collin,  Cardozo,  Seabury  and  Pound,  JJ. 


The  People  of  the  State  of  New  York  ex  rel.  Eugene 
R.  Pommer,  Appellant,  v.  Henry  S.  Thompson,  as 
Commissioner  of  Water  Supply,  Gas  and  Electricity  of 
the  City  of  New  York,  Respondent. 

Peeple  ex  rel.  Pommer  v.  Thompson,  169  App.  Div.  934,  affirmed. 
(Argued  November  17,  1915;  decided  December  7, 1915.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
June  18,  1915,  which  affirmed  an  order  of  Special  Term 
denying  a  motion  for  a  peremptory  writ  of  mandamus  to 
compel  the  reinstatement  of  the  relator  in  the  position 
46 
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of  mechanical  engineer  in  the  department  of  water  sup- 
ply, gas  and  electricity  of  the  city  of  New  York. 

Edward  S.  Brotwnson,  Jr.,  for  appellant. 

Lamar  Hardy,  Corporation  Counsel  (Terence  Farley, 
E.  Crosby  Kindleberger  and  Elliot  8.  Benedict  of  coun- 
sel), for  respondent. 

Order  affirmed,  with  costs;  no  opinion. 
Concur:  Willard  Bartlett,  Oh.  J.,  Hisoock,  Chase, 
Colon,  Cardozo,  Seabury  and  Pound,  JJ. 


In  the  Matter  of  the  Application  of  the  City  op  New 
York,  Respondent,  for  a  Peremptory  Writ  of  Man- 
damus against  The  New  York  Central  Railroad 
Company,  Appellant. 

Matter  of  City  of  New  York  v.  New  York  Central  R.  R.  Co.,  168 
App.  Div.  6,  affirmed. 
(Argued  November  17,  1915;  decided  December  7, 1915.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
June  4,  1915,  which  affirmed  an  order  of  Special  Term 
granting  a  motion  for  a  peremptory  writ  of  mandamus 
to  compel  the  defendant  to  repair  bridges  over  its  tracks 
in  the  borough  of  The  Bronx.  The  legal  question  involved 
is  whether  the  New  York  Central  Railroad  Company, 
with  respect  to  these  bridges,  is  relieved  of  the  obligations 
imposed  by  section  93  of  the  Railroad  Law  by  virtue  of  the 
provisions  of  section  1  of  chapter  645  of  the  Laws  of  1897. 

George  H.  Walker,  Crosby  J.  Beakes  and  Alexander 
S.  Lyman  for  appellant. 

Lamar  Hardy,  Corporation  Counsel  (Samuel  J. 
Bosensohn  of  counsel),  for  respondent. 

Order  affirmed,  with  costs;  no  opinion. 

Concur:  Willard  Bartlett,  Ch.  J.,  Chase,  Collin, 
Cardozo,  Seabury  and  Pound,  JJ.  Not  voting:  Hk- 
cock,  J. 
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The  People  of  the  State  of  New  York  ex  rel. 
Theodore  R.  Unger,  Appellant,  v.  Arthur  Woods, 
as  Police  Commissioner  of  the  City  of  New  York, 
Respondent. 

People  ex  rel.  Unger  v.  Woods,   170  App.  Div.  — ,  affirmed. 
(Submitted  November  17,  1915;  decided  December  7,  1915.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
July  30, 1915,  which  dismissed  a  writ  of  certiorari  and 
confirmed  the  proceedings  of  the  defendant  dismissing  the 
relator  on  charges  from  the  police  force  of  the  city  of 
New  York.  The  specifications  were:  "First.  Said  Patrol- 
man Theodore  R.  Unger,  having  been  assigned  to  patrol 
post  No.  3,  within  22nd  precinct,  from  4  to  12  P.  M., 
February  20th,  1915,  did  not  properly  patrol,  and  when 
seen  at  or  about  9.27  P.  m.,  same  date,  was  standing  on 
the  north  side  of  35th  Street,  about  50  feet  west  of  7th 
Avenue  near  the  side  entrance  of  licensed  liquor  saloon 
No..  462  7th  Avenue,  drinking  a  glass  of  lager  beer. 
Second.  Said  Patrolman  Theodore  R.  Unger,  having 
been  directed  at  or  about  9.27  P.  M.,  February  20,  1915, 
by  Captain  Joseph  A.  Conboy,  22nd  Precinct,  to  produce 
for  inspection  a  glass  from  which  said  patrolman  was 
drinking  lager  beer,  refused  to  do  so,  and  threw  the  glass 
and  contents  into  an  ash  can,  breaking  same." 

Harry  Crone  for  appellant. 

Lamar  Hardy,  Corporation  Counsel  (Thomas  F. 
Magner  and  Frank  Julian  Price  of  counsel),  for 
respondent. 

Order  affirmed,  with  costs;  no  opinion. 
Concur:  Willard  Bartlett,  Ch.  J.,  Hiscock,  Chase, 
Collin,  Cardozo,  Seabury  and  Pound,  JJ. 


724  MEMORANDA.  [VoL  218. 

In  the  Matter  of  the  Application  of  Knapp  &  French 

Inc.,  for  Voluntary  Dissolution. 

Fred  F.  French  et  al.,  Appellants;  Edward  J.  Knapp, 

Respondent. 

Matter   of  Knapp   &  French,  Inc.,  170  App.    Div.  — ,    appeal 
dismissed. 
(Argued  November  18,  1915;  decided  December  7,  1915.) 

Appeal  from  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  October  27,  1915,  which  affirmed  an  order  of 
Special  Term  resettling  two  prior  orders  made  at  Special 
Term  directing  the  petitioners  herein  to  give  an  under- 
taking and  dismissing  this  proceeding  for  failure  to  give 
the  said  undertaking  in  a  proceeding  for  the  voluntary 
dissolution  of  a  corporation. 

Frank  W.  Chambers  for  appellants. 

L.  M.  Berkeley  for  respondent. 

Appeal  dismissed,  with  costs,  on  the  ground  that  the 
order  sought  to  be  reviewed  is  not  a  final  order;  no 
opinion. 

Concur:  Willard  Bartlett,  Ch.  J.,  Hiscock,  Chase, 
Collin,  Cardozo,  Seabury  and  Pound,  JJ. 


In  the  Matter  of  the  Petition  of  Clara  N.  Karibe, 
Appellant,  to  Enforce  Payment  of  Alimony  against 
Edward  Earle,  Eespondent. 

Matter  of  Karibe  v.  Earle,  168  App.  Div.  917,  appeal  dismissed. 
(Submitted  November  19,  1915;  decided  December  7,  1915.) 

Appeal  from  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  April  30,  1915,  which  affirmed  an  order  of  Special 
Term  denying  a  motion  to  punish  the  respondent  herein 
for  alleged  contempt  in  failing  to  pay  alimony. 
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The  motion  was  denied  upon  the  grounds:  (1)  That 
the  application  was  brought  in  the  form  of  a  special  pro- 
ceeding rather  than  in  the  action.  (2)  That  the  delay  of 
six  years  and  six  months  was  sufficient  in  itself  to  deny 
the  application. 

J.  Noble  Hayes  for  appellant. 

Charles  Green  Smith  for  respondent. 

Appeal  dismissed,  with  costs;  no  opinion. 
Concur:  Willard  Bartlett,  Ch.  J.,  Hiscock,  Chase, 
Collin,  Cardozo,  Seabury  and  Pound,  JJ. 


In  the  Matter  of  the  Accounting  of  Frank  B.  Lown,  as 
Executor  of  Charles  H.  Roberts,  Deceased. 

Thornton  D.  Roberts,  Appellant;  Frances  P.  Roberts, 
Appellant  and  Respondent;  Frank  B.  Lown,  as  Execu- 
tor, et  al.,  Respondents. 

Matter  of  Loton,  165  App.  Div.  552,  affirmed. 

(Argued  November  19,  1915;  decided  December  7,  1915.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
January  6,  1915,  which  affirmed  a  decree  of  the  Ulster 
County  Surrogate's  Court  settling  the  accounts  of  the 
executor  of  Charles  H.  Roberts,  deceased. 

Selden  Bacon  for  appellant. 

Howard  Chipp  for  appellant  and  respondent. 

Danforth  E.  Ainsworth  and  Harry  C.  Barker  for 
respondent. 

Order  affirmed,  with  costs;  no  opinion. 
Concur:  Willard  Bartlett,  Ch.  J.,  Hiscock,  Chase, 
Collin,  Cardozo,  Seabury  and  Pound,  JJ. 
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The  German- American  Coffee  Company,  Respondent, 
v.  John  O'Neil,  Appellant. 

German-American    Coffee    Co.    v.  O'Neil,    167  App.    Div.    928, 
affirmed. 
(Submitted  November  19,  1915;  decided  December  7,  1915. ) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  April  23,  1915,  which  affirmed  an  order  of 
Special  Term  overruling  a  demurrer  to  the  complaint 
which  sets  forth  a  series  of  acts  done  by  the  defendant  in 
his  capacity  as  a  director  of  plaintiff  corporation  covering 
a  period  of  time  from  the  organization  of  the  corporation 
down  to  shortly  before  the  beginning  of  this  action, 
which  acts  resulted  in  the  depletion,  dissipation  and 
waste  of  the  funds  and  assets  of  the  corporation  which 
were  intrusted  to  and  placed  under  the  control  of  the 
defendant  during  the  time  when  he,  as  a  director,  was 
charged  with  the  duty  of  administering  said  funds,  and 
accordingly  the  complaint  prays  that  the  defendant  be 
ordered  to  account  for  the  administration  of  the  funds 
intrusted  to  him  and  to  pay  to  the  plaintiff  whatever 
amount  on  an  accounting  shall  appear  to  have  been 
improperly  disposed  of  or  dissipated.  The  defendant 
demurred  on  three  grounds:  1.  That  there  was  a  defect 
of  parties  defendant.  2.  That  there  was  an  improper 
joinder  of  causes  of  action.  3.  That  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 

The  following  questions  were  certified:  "  1.  Does  the 
complaint  state  facts  sufficient  to  constitute  a  cause  of 
action  ?  2.  Are  causes  of  action  improperly  united  in  the 
complaint  ? " 

Oeorge  W.  Harper,  Jr.,  Charles  W.  Lucas  and 
William  Ferguson  for  appellant. 

Edward  S.  Paine  and  Oeorge  S.  Brengle  for  respondent. 
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Order  affirmed,  with  costs;  first  question  certified 
answered  in  the  affirmative;  second  question  in  the 
negative;  no  opinion. 

Concur:  Willard  Bartlett,  Ch.  J.,  Hiscock,  Chase, 
Collin,  Cardozo,  Seabury  and  Pound,  JJ. 


The  People  op  the  State  op  New  York,  Respondent,  v. 
Harry  Schaeper,  Appellant. 

People  v.  Schaefer,  168  App.  Div.  914,  affirmed. 
(Argued  November  22,  1915;  decided  December  7, 1915.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
April  30,  1915,  which  affirmed  a  judgment  rendered  at  a 
Trial  Term  upon  a  verdict  convicting  the  defendant  of 
the  crime  of  murder  in  the  second  degree. 

Charles  G.  F.  Wahle  for  appellant. 

Charles  A.  Perkins,  District  Attorney  {Louis 
Fabricant  of  counsel),  for  respondent. 

Judgment  of  conviction  affirmed ;  no  opinion. 
Concur:  Willard  Bartlett,  Ch.  J.,  Hiscock,  Chase, 
Cuddeback,  Hogan,  Cardozo  and  Seabury,  JJ. 


The  People  op  the  State  of  New  York,  Respondent,  v. 
Vrro  Micelli,  Appellant. 

People  v.  Micelli,  156  App.  Div.  756,  affirmed. 
(Argued  November  22,  1915;  decided  December  7,  1915.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
May  29,  1913,  which  affirmed  a  judgment  of  the  Court 
of  General  Sessions  of  the  Peace  rendered  upoji  a  verdict 
convicting  the  defendant  of  the  crime  of  kidnapping. 
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Charles  W.  Gould  for  appellant. 

Charles  A.  Perkins,  District  Attorney  (Robert  S. 
Johnstone  and  Charles  F.  Bostwick  of  counsel),  for 
respondent. 

Judgment  of  conviction  affirmed;  no  opinion. 
Concur:  Willard  Bartlett,  Ch.  J.,  Hiscock,  Chase, 
Cuddeback,  Hogan,  Cardozo  and  Seabury,  JJ. 


The  People  of  the  State  of  New  York,  Respondent,  v. 
Irving  Gordon,  Appellant. 

People  v.  Gordon,  168  App.  Div.  479,  affirmed. 
(Argued  November  32,  1915;  decided  December  7,  1915.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
June  11,  1915,  which  affirmed  a  judgment  of  the  Court 
of  Special  Sessions  of  the  city  of  New  York  convicting 
the  defendant  of  the  crime  of  petit  larceny. 

Alexander  S%  Bacon  and  Reuben  Broum  for  appellant. 

James  C.  Cropsey,  District  Attorney  (Harry  G. 
Anderson  of  counsel),  for  respondent. 

Judgment  of  conviction  affirmed;  no  opinion. 
Concur:  Willard  Bartlett,  Ch.  J.,  Hiscock,  Chase, 
Cuddeback,  Hogan,  Cardozo  and  Seabury,  JJ. 


William  Sohmer,  as  Comptroller  of  the  State  of  New 
York,  Appellant,  v.  Robert  Y.  Hebden  et  al., 
Respondents. 

Sohmer  v.  Hebden,  165  App.  Div.  853,  reversed. 
(Argued  November  23,  1915;  decided  December  7,  1915.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  third  judicial  department, 
entered  February  9,  1915,  in  favor  of  defendants  upon  the 
submission  of  a  controversy  under  section   1279  of  the 
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Code  of  Civil  Procedure.  The  question  presented  for 
determination  was  whether  transfers  of  certificates  of 
subscription  to  an  issue  of  additional  capital  stock  of  the 
Canadian  Pacific  Railway  Company  were  taxable  under 
section  270  of  the  Tax  Law.  The  Appellate  Division  held 
that  the  transfers  were  not  taxabie. 

Egburt  E.  Woodbury ,  Attorney-General  (S.  W.  Smith 
and  Edward  J.  Mone  of  counsel),  for  appellant. 

John  A.  Oarver  and  Harry  W.  Forbes  for  respondents. 

Judgment  reversed,  with  costs,  on  dissenting  opinion  of 
Woodward,  J.,  below,  and  judgment  directed  for  the 
plaintiff. 

Concur:  Willard  Bartlett,  Ch.  J.,  Hogan,  Car- 
dozo  and  Seabury,  J  J.  Dissenting  on  opinion  of  Kel- 
logg, J.,  below:  Hiscock,  Chase  and  Cuddeback,  J  J. 


The  People  op  the  State  of  New  York  ex  rel.  Frank- 
lin P.  Noble,  Appellant,  v.  John  F.  Remsen  et  al., 
Constituting  the  Board  of  Water  Commissioners  of  the 
Roslyn  Water  District  of  the  Town  of  North  Hempstead, 
Respondents. 

(Submitted  November  29,  1915;  decided  December  7,  1915.) 

Motion  for  re-argument  denied,  with  ten  dollars  costs. 
(See  216  N.  Y.  641.)  

In  the  Matter  of  the  Application  of  Anthony  McQuade, 
Respondent,  for  a  Writ  of  Mandamus  against  James 
M.  Morrow  et  al.,  Examining  Board  of  Plumbers  of 
the  City  of  New  York,  Appellants. 

Matter  of  McQuade  v.  Morrow,  168  App.  Div.  947,  affirmed. 
(Argued  November  18,  1915;  decided  December  14,  1915.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
May  14,  1915,  which  affirmed  an  order  of  Special  Term 
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granting  a  motion  for  a  peremptory  writ  of  mandamus 
to  compel  the  defendants  to  re-issue  and  return  to  the 
petitioner  a  master  plumber's  certificate  of  competency 
theretofore  canceled  upon  the  ground  that  he  was  no 
longer  actually  engaged  in  business  as  a  master  or  employ- 
ing plumber,  but  was  employed  by  a  corporation  known 
as  the  New  York  Railways  Company  on  a  salary  and  in 
a  shop  furnished  by  that  company. 

Lamar  Hardy ',  Corporation  Counsel  {Charles  J. 
Nehrbas  and  Terence  Farley  of  counsel),  for  appellants. 

Henry  J.  Smith  and  James  L.  Quackenbush  for 
respondent. 

Order  affirmed,  with  costs;  no  opinion. 

Concur:  Willard  Bartlett,  Ch.  J.,  Hiscock,  Chase, 
Collin  and  Cardozo,  JJ.  Dissenting:  Seabury  and 
Pound,  JJ.  

The  People  op  the  State  of  New  York,  Respondent, 
v.  Dominick  Caldrella,  Appellant. 

People  v.  Caldrella,  171  App.  Div.  — ,  affirmed. 
(Argued  November  20,  1915;  decided  December  14,  1915.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
November  5,  1915,  which  affirmed  a  judgment  of  the 
Court  of  General  Sessions  of  the  Peace  in  the  county  of 
New  York  rendered  upon  a  verdict  convicting  the  defend- 
ant of  the  crime  of  criminally  receiving  stolen  property. 

Nathan  Bushnell  Chadsey  and  John  T.  Little  for 
appellant. 

Charles  A.  Perkins,  District  Attorney  {Robert  S. 
Johnstone  of  counsel),  for  respondent. 

Judgment  of  conviction  affirmed;  no  opinion. 

Concur:  Hlscock,  Colon,  Cuddeback,  Cardozo  and 
Pound,  J  J.  Dissenting:  Willard  Bartlett,  Ch.  J., 
and  Seabury,  J. 
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Elmer  A.  Huff,  Respondent,  v.   Hugh  M.  Bulger, 

Appellant. 

Huff  v.  Bulger,  156  App.  Div.  879,  affirmed. 

(Submitted  November  80,  1915;  decided  December  14,  1915.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  third  judicial  department, 
entered  May  19,  1913,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  in  an  action  to  recover 
commissions  on  the  sale  and  exchange  of  real  property. 
The  defense  was  payment.  * 

Virgil  H.  Clymer  for  appellant. 

John  A.  Johnson  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Willard  Bartlett,  Ch.  J.,  Hiscockj  Chase, 
Cuddeback,  Hogan,  Cardozo  and  Seabury,  JJ. 


J.  P.  Duffy  Company,  Appellant,  v.  August  W. 
Todebush,  Respondent. 

(Submitted  December  6,  1915;  decided  December  14,  1915.) 

Motion  for  re-argument  denied,  with  ten  dollars  costs. 
(See  216  N.  Y.  297.) 


In  the  Matter  of  the  Transfer  Tax  upon  the  Estate  of 
Charles  F.  Wright,  Deceased. 

The  Comptroller  of  the  State  of  New  York,  Appel- 
lant; Georgiana  B.  Wright  et  al.,  as  Trustees, 
Respondents. 

(Submitted  December  6,  1915;  decided  December  14,  1915.) 

Motion  for  re-argument  denied,  with  ten  dollars  costs. 
(See  214  N.  Y.  714.) 
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The  People  op  the  State  op  New  York  ex  rel. 
Lathrop  Brown,  Appellant  and  Respondent,  r.  The 
Board  op  Supervisors  op  Suffolk  County  et  al., 
Defendants. 

Frederick    C.     Hicks,    Intervenor,    Respondent    and 

Appellant. 

The  People  of  the  State  of  New  York  ex  rel. 
Lathrop  Brown,  Appellant  and  Respondent,  v.  The 
Board  of  Supervisors  of  Nassau  County  et  al., 
Defendants. 

Frederick   C.     Hicks,    Intervenor,     Respondent    and 

Appellant. 

In  the  Matter  of  the  Application  of  Lathrop  Brown, 
Appellant,  for  a  Writ  of  Mandamus  against  The 
Board  of  County  Canvassers  of  the  County  of 
Queens,  Defendant. 

Frederick  C.  Hicks,  Intervenor,  Respondent. 

Elections  —  when  state  courts  have  jurisdiction  to  pass  upon 
validity  of  election  of  member  of  Congress. 

Although  Congress  is  the  final  judge  of  the  qualifications  of  its 
own  members,  until  a  certificate  of  election  has  been  transmitted 
and  acted  upon,  the  courts  of  this  state  are  open  to  a  candidate 
who  complains  that  the  certificate  is  about  to  issue  in  violation  of 
the  law. 

People  ex  rel.  Brown  v.  Board  of  Suprs.,  Suffolk  Co.,  170  App. 
Div.  364,  modified. 

People  ex  rel.  Brown  v.  Board  of  Suprs.,  Nassau  Co.,  170  App 
Div.  358,  modified. 

Matter  of  Brown  v.  Board  County  Canvassers,  Queens  Co.,  170 
App.  Div.  476,  modified. 

(Argued  December  13, 1915;  decided  December  17,  1915.) 

Cross-appeals  in  the  first  above-entitled  proceeding 
from  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  Decem- 
ber 3,  1915,  which  modified  and  affirmed  as  modified  an 
order  of  Special  Term,  in  proceedings  under  section  381 
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of  the  Election  Law,  directing  that  certain  ballots  be 
added  and  certain  ballots  deducted  from  the  total 
vote  of  the  relator  and  the  intervenor  for  the  office  of 
representative  in  Congress  for  the  first  congressional 
district. 

Cross-appeals  in  the  second  above-entitled  proceeding 
from  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  Decem- 
ber 3,  1915,  which  affirmed  an  order  of  Special  Term,  in 
proceedings  under  section  381  of  the  Election  Law, 
directing  that  certain  ballots  be  added  and  certain  ballots 
deducted  from  the  total  vote  of  the  .relator  and  the  inter- 
venor for  the  office  of  representative  in  Congress  for  the 
first  congressional  district.* 

Appeal  in  the  third  above-entitled  proceeding  by  the 
relator  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
November  19,  1915,  which  modified  and  affirmed  as 
modified  an  order  of  Special  Term,  made  after  review 
under  section  381  of  the  Election  Law  of  void,  protested 
and  blank  ballots  cast  for  the  office  of  representative  in 
Congress  for  the  first  congressional  district. 

Percy  L.  Housel  and  Bertram  Gardner  for  relator, 
appellant  and  respondent. 

William  D.  Guthrie,  Leander  B.  Faber  and  Joseph 
M.  Belford  for  intervenor,  respondent  and  appellant. 

Per  Curiam.  We  think  it  is  our  duty  to  entertain 
jurisdiction  of  these  appeals.  It  is  true  that  Congress  is 
the  final  judge  of  the  qualifications  of  its  own  members, 
and  that  Congress  has  now  convened.  But  it  remains  our 
duty  to  require  the  public  officers  of  the  state  to  comply 
with  the  state's  laws  {People  ex  rel.  Sherwood  v.  State 
Board  of  Canvassers,  129  N.  Y.  360,  372).  No  certifi- 
cate of  election  has  yet  been  issued  to  either  candidate; 
no  return  has  been  transmitted  by  the  secretary  of  state 
to  the  House  of  Representatives;  and  neither  candidate 
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has  yet  been  accepted  or  sworn  in  as  a  member.  The  cer- 
tificate of  election  will  establish  &  prima  facie  right,  and 
should  register  the  true  result.  If  it  had  already  been 
issued,  and  the  representative  sworn  in  as  a  member, 
there  would  arise  a  different  situation,  involving  different 
questions,  on  which  we  do  not  attempt  to  pass.  But 
until  the  certificate  has  been  transmitted  and  acted  upon, 
if  not  thereafter,  the  courts  of  the  state  are  open  to  the 
candidate  who  complains  that  the  certificate  is  about  to 
issue  in  violation  of  the  law. 

We  pass,  therefore,  to  a  consideration  of  the  merits. 

In  the  Suffolk  couuty  case  we  think  that  the  Appellate 
Division  erred  in  its  rulings  as  to  ballots  Nos.  161,  79,  151, 
153,  178,  193,  444,  461,  and  that  the  objections  of  the 
intervenor  Hicks,  in  so  far  as  they  relate  to  those  ballots, 
should  be  sustained.  The  result  is  to  increase  his  plurality 
by  eight  votes.  In  all  other  respects  the  order  of  the 
Appellate  Division  should  be  affirmed. 

In  the  Nassau  county  case  we  think  that  the  Appellate 
Division  erred  in  its  rulings  as  to  ballots  Nos.  318,  367 
and  250,  and  that  the  relator's  objections  as  to  Nos.  318 
and  367,  and  the  intervenor's  objections  as  to  No.  250, 
should  be  sustained.  The  result  is  to  give  the  relator  two 
additional  votes,  and  the  intervenor  one  additional  voto. 
In  all  other  respects  the  order  of  the  Appellate  Division 
should  be  affirmed. 

In  the  Queens  county  case  we  are  unable  to  pass  upon 
ballots  Nos.  28,  39  and  48  for  the  reason  that  none  of  the 
Queens  county  ballots  have  been  filed  with  us.  Even  if 
the  questions  in  respect  of  these  ballots  were  answered  in 
favor  of  the  relator,  the  result  would  not  be  changed. 
We  have  considered  the  other  objections  to  the  order  of 
the  Appellate  Division  and  find  them  to  be  untenable. 

The  orders  should  be  modified  in  accordance  with  this 
opinion,  and  as  so  modified  affirmed,  without  costs. 

Willard  Bartlett,  Ch.  J.,  Chase,  Collin,  Cudde- 
back,  Hog  an,  Cardozo  and  Pound,  JJ.,  concur. 

Ordered  accordingly. 
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Jacob  W.  Staley,  as  Surviving  Executor  of  Jacob 
Stalee,  Deceased,  Respondent,  v.  Michael  D.  Murray 
et  al.,  Appellants. 

Staley  v.  Murray,  166  App.  Div.  328,  appeal  dismissed. 
(Argued  September  29,  1915;  decided  December  17,  1915.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
March  12,  1915,  which  affirmed  an  order  of  Special  Term 
striking  from  a  judgment  and  judgment  roll  the  findings 
of  fact  and  plaintiffs  exceptions  thereto  and  directing 
that  a  judgment  of  nonsuit  be  entered  in  place  thereof  in 
an  action  to  foreclose  a  mortgage. 

Alfred  D.  Dennison  for  appellants. 

Horton  D.  Wright  for  respondent. 

Appeal  dismissed,  without  costs,  on  the  ground  that  it 
is  taken  from  an  order  instead  of  a  judgment  of  the 
Appellate  Division;  no  opinion. 

Concur:  Willard  Bartlett,  Ch.  J.,  Chase,  Collin, 
Cuddeback,  Hogan,  Seabury  and  Pound,  JJ. 


The  People  of  the  State  op  New  York,  Respondent, 
v.  Guiseppe  Marendi,  Appellant. 

(Argued  November  29, 1915;  decided  December  17,  1915.) 

Appeal  from  a  judgment  of  the  Kings  County  Court, 
rendered  May  19,  1915,  upon  a  verdict  convicting  the 
defendant  of  the  crime  of  murder  in  the  first  degree. 

William  W.  Wingate  and  James  C.  Danzilo  for 
appellant. 

James  C.  Cropsey,  District  Attorney  (Ralph  E. 
Hemstreet  of  counsel),  for  respondent. 

Judgment  of  conviction  affirmed;  no  opinion. 
Concur:  Willard  Bartlett,  Ch.  J.,  Hiscock,  Collin, 
Cuddeback,  Cardozo,  Seabury  and  Pound,  JJ. 


736  MEMORANDA.  [Vol  21a 

Almeda  -  E.  Daynard,  Respondent,  v.  Amaziah  D ay- 
nard  et  al.,  Defendants,  andMERTONE.  Sixbury  etal., 
Appellants. 

Daynard  v.  Daynard,  159  App.  Div.  934,  affirmed. 
(Argued  December  1,  1915;  decided  December  17,  1915.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  November  17,  1913,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term  in  an  action  brought  against  the 
heirs,  legatees  and  devisees  of  Luther  Daynard,  deceased, 
to  enforce  specific  performance  of  an  alleged  oral  contract 
to  devise  to  the  plaintiff,  his  wife,  his  real  property. 

John  Conboy  and  Jerome  B.  Cooper  for  appellants. 

Fred  B.  Pitcher  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Willard  Bartlett,  Ch.  J.,  Hiscock,  Collin, 
Ccjddeback,  Cardozo,  Seabury  and  Pound,  JJ. 


John  J.  Sullivan,  Respondent,  v.  Nellie  C.  Taylor, 

Appellant. 

Sullivan  v.  Taylor,  159  App.  Div.  937,  affirmed. 
(Argued  December  2,  1915;  decided  December  17,  1915.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  December  1,  1913,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  in  an  action,  tenant 
against  landlord,  to  recover  for  damage  to  merchandise 
alleged  to  have  been  caused  by  water  coining  through 
the  roof  of  a  leased  store. 
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Fred  B.  Pitcher  for  appellant. 

George  H.  Cobb  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Willard Bartlett,  Ch.  J.,  Hiscock,  Collin, 
Cuddeback,  Cardozo,  Seabury  and  Pound,  JJ. 


John  H.  Banger,  Respondent,  v.  Charles  E.  Locke, 
Appellant,  Impleaded  with  Others. 

Ranger  v.  Locke,  158  App.   Div.  982,  affirmed. 
(Submitted  December  2,  1915;  decided  December  17,  1915.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department,  entered 
October  24, 19 1 3,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term.  Plaintiff  and  defendant  Locke  were  makers  of 
a  note  to  the  Mercantile  Trust  Company,  on  the  discount 
of  which  Locke  deposited  certain  pictures  as  collateral 
security.  Thereafter  the  pictures  were  stored  with  the 
Lincoln  Safe  Deposit  Company  and  a  warehouse  certifi- 
cate issued  to  House,  Grossman  &  Vorhaus,  trustees. 
Locke  having  failed  to  pay  part  of  his  proportionate 
liability  on  the  note,  plaintiff  paid  the  same  and  brings 
this  action  demanding  judgment  (1)  to  be  subrogated 
to  the  rights  of  the  Mercantile  Trust  Company  as  a 
lienor  in  respect  to  certain  pictures  belonging  to  Mr. 
Locke,  to  the  extent  of  an  alleged  balance  due  by  Mr. 
Locke  to  Mr.  Eanger,  and  that  a  lien  upon  said  pictures 
to  the  amount  of  that  balance,  $5,107.08,  be  decreed  and 
adjudged;  (2)  that  House,  Grossman  &  Vorhaus  assign 
and  surrender  to  Mr.  Ranger  the  warehouse  receipts 
covering  the  pictures,  and  that  the  Lincoln  Safe  Deposit  , 
Company  surrender  the  pictures  to  Mr.  Eanger,  and  (3) 
that  a  sale  of  said  pictures  for  the  satisfaction  of  Mr. 
Banger's  alleged  lien  be  had,  and  that  same  with  all 
47 
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disbursements,  costs  and  expenses  be  paid  from  the  pro- 
ceeds of  such  sale,  and  any  balance  remaining  be  paid 
to  Mr.  Locke. 

Norbert  Blank  for  appellant. 

Henry  C.  Burnstine  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Willard  Bartlett,   Ch.  J.,  Hiscock,  Col- 
lin, Cuddeback,  Cardozo,  Seabury  and  Pound,  JJ. 


Seely  S.  Van  Ness,  Appellant  and  Respondent,  v.  Erie 
Railroad  Company,  Respondent  and  Appellant. 

Van  Kens  v.  Erie  R.  R  Co.,  157  App.  Div.  942,  affirmed. 
(Argued  December  2,  1915;  decided  December  17,  1915.) 

Cross-appeals  from  a  judgment  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  fourth  judicial 
department,  entered  August  11,  1913,  modifying  and 
affirming  as  modified  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  in  an  action  to  recover  treble 
damages  for  alleged  forcible  disseizen  and  ejectment. 
The  complaint  alleged  that  the  plaintiff  and  his  assignors 
were  the  owners  and  in  possession  of  certain  lands  in  the 
village  of  Hammondsport,  and  of  certain  boat  houses 
thereon  and  personal  property  in  said  boat  houses,  the 
same  being  located  between  the  right  of  way  of  the  branch 
of  defendant's  railroad  system  known  as  the  Bath  and 
Hammondsport  railroad,  and  the  waters  of  the  lake; 
that  the  defendant  on  August  29,  1910,  wrongfully 
entered  said  lands  and  ejected  plaintiff  and  the  other 
owners  therefrom,  and  forcibly  put  and  kept  them  out  of 
said  property  and  destroyed  said  boat  houses  and  other 
property.  The  Appellate  Division  modified  the  judg- 
ment by  striking  therefrom  the  provision  for  treble 
damages. 
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James  O.  Sebning  for  plaintiff,  appellant  and 
respondent. 

Floyd  O.  Green  for  defendant,  respondent  and 
appellant. 

Judgment  affirmed,  without  costs;  no  opinion. 

Concur:  Willard  Bartlett,  Ch.  J.,  Hiscock,  Col- 
lin, Cuddeback,  Cardozo  and  Pound,  JJ.;  Sea- 
bury,  J.,  dissents  and  votes  for  the  restoration  of 
treble  damages. 


James  K.  Newbold,  Respondent,  v.  George  F.  Fish, 

Appellant. 

Newbold  v.  Fish,  160  App.  Div.  980,  affirmed. 
(Argued  December  8,  1915;  decided  December  17,  1915.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  January  27,  1914,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  in  an  action  to  recover 
for  an  alleged  breach  of  contract.  The  complaint  alleged 
that  on  or  about  the  15th  of  March,  1912,  the  plaintiff's 
assignor  sold  to  the  defendant  a  crop  of  celery  then  on 
the  field  at  Sanford,  Fla.,  and  that  the  defendant  had 
agreed  to  pay  therefor  at  the  rate  of  two  dollars  and  fifty 
cents  per  crate,  except  for  culls,  for  which  the  defendant 
was  to  pay  at  the  rate  of  one  dollar  per  crate;  that 
defendant  received  and  took  of  said  crop  three  cars  of 
celery,  but  that  he  refused  to  accept  the  balance  of  nine 
cars.  The  answer  substantially  alleged  the  purchase  by 
the  defendant  of  the  crop  in  question,  but  further  alleged 
as  part  of  the  agreement  of  purchase  that  the  plaintiff 
agreed  to  strip  all  blighted  leaves  from  the  said  celery, 
and  grade  the  same  so  as  to  deliver  different  sizes  of 
celery  in  different  boxes;  and  in  paragraph  6  of  the 
answer  it  is  alleged  that  when    the    said  celery  was 
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received  it  was  not  stripped  of  decayed  or  blighted  leaves 
and  graded  according  to  size,  but  was  of  a  poor  quality 
and  was  not  packed  as  agreed  upon  and  contained  large 
quantities  of  decayed  and  blighted  leaves  and  green 
stalks. 

Theodore  H.  Lord  and  Maurice  B.  Gluck  for  appellant. 
Moses  Feltenstein  and  Joseph  Levy  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Willard  Bartlett,  Ch.  J.,  Hiscock,  Collin, 
Cuddeback,  Cardozo,  Seabury  and  Pound,  JJ. 


Joseph  S.  Pickell,  Respondent,  v.  The  City  op  Utica, 

Appellant. 

Pickell  v.  City  of  Utica,  161  App.  Div.  1,  affirmed. 
(Submitted  December  3, 1915;  decided  December  17,  1915.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  January  10,  1914,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term.  The  action  was  brought  by  plaintiff, 
who  was  the  owner  of  the  premises  in  question,  under  a 
series  of  five  tax  deeds  issued  by  the  treasurer  of  the 
county  of  Oneida,  to  have  certain  city  tax  sale  certifi- 
cates that  had  been  previously  issued  to  the  city  of  Utica 
pursuant  to  city  tax  sales  declared  null  and  void  and  sur- 
rendered up  for  cancellation  and  such  taxes  declared  no 
longer  a  lien.  It  was  contended  by  plaintiff  that  by  vir- 
tue of  the  provisions  of  chapter  559  of  the  Laws  of  1902, 
under  which  his  county  tax  deeds  had  been  executed  and 
delivered,  any  lien  of  the  city  for  such  prior  taxes  and 
any  right  of  the  city  under  such  city  tax  sale  certificates 
was  cut  off.  On  the  part  of  defendant  it  was  contended 
that  notwithstanding  the  provisions  of  the  county  tax  law 
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the  defendant  still  had  a  lien  for  the  amount  of  the  prior 
city  taxes  that  had  not  been  paid,  and  that  the  defend- 
ant tinder  its  city  tax  sale  certificates  still  had  a  right  at 
any  time,  on  presentation  of  such  certificates  to  the  city 
treasurer,  to  receive  from  him  a  deed  or  deeds  for  the 
property  in  question. 

August  Merrill,  Corporation  Counsel  (Irving  K.  Box- 
ter  of  counsel),  for  appellant. 

Richard  R.  Martin  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  of  Crouch, 
J.,  adopted  by  the  Appellate  Division. 

Concur:  Willard  Bartlett,  Ch.  J.,  Hiscock,  Col- 
lin, Cuddeback,  Cardozo  and  Pound,  JJ.  Dissenting 
on  opinion  of  Poote,  J.,  below:  Seabury,  J. 


The  People  op  the  State  of  New  York  ex  rel.  Lathrop 
Brown,  Appellant,  v.  William  H.  Keller  et  al.,  Con- 
stituting the  Board  of  Inspectors  of  Elections  of  Elec- 
tion District  No.  35,  Town  of  Hempstead,  et  al., 
Defendants. 

Frederick  C.  Hicks,  Intervenor,  Respondent. 

People  ex  rel.  Brown  v.  Keller,  170  App.  Div.  824,  affirmed. 
(Argued  December  13, 1915;  decided  December  17,  1915.) 

Appeal  from  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department, 
entered  November  19,  1915,  which  affirmed  an  order  of 
Special  Term  denying  a  motion  for  a  peremptory  writ  of 
mandamus  to  compel  the  defendants  to  reconvene  and 
complete  their  canvass  of  the  votes  cast  at  the  general 
election  November  3,  1914,  by  including  therein  certain 
ballots  voted  by  William  Tepe,  Jr.,  not  heretofore 
canvassed. 
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Percy  L.  Housel  and  Bertram  Gardner  for  appellant. 

William  Guthrie,  Leander  B.  Faber  and  Joseph  31. 
Belford  for  respondent. 

Order  affirmed,  without  costs;  do  opinion. 
Concur:  Willard  Bartlett,  Ch.  J.,  Chase,  Collin, 
Cuddeback,  Hogan,  Cardozo  and  Pound,  JJ. 


William  H.  Baker,  Appellant,  v.  Century  Cabinet 
Company,  Respondent. 

Bakery.  Century  Cabinet  Co.,  169  App.  Div.  911,  appeal  dismissed. 
(Submitted  December  13,  1915;  decided  December  17,  1915.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  fourth 
judicial  department,  entered  June  1,  1915,  affirming  a 
judgment  in  favor  of  defendant  entered  upon  a  dis- 
missal of  the  complaint  by  the  court  at  a  Trial  Term. 

The  motion  was  made  upon  the  ground  of  failure  to 
file  the  required  undertaking. 

H.  D.  Bailey  for  motion. 

No  one  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  and 
ten  dollars  costs  of  motion. 


Abram  Morris etal.,  Respondents,!?.  Ferdinand  Cahn 

et  al.,  Appellants,  Impleaded  with  Others. 

Ferdinand  Cahn,  Appellant,  v.  Abram  Morris  et  aL, 

Respondents. 

Morris  v.  Cahn,  166  App.  Div.  918,  appeal  dismissed. 
Cahn  v.  Morris,  106  App.  Div.  918,  appeal  dismissed. 
(Submitted  December  18,  1915;  decided  December  17,  1915.) 

Motion  in  the  first  above-entitled  action  to  dismiss  an 
appeal  from  a  judgment  of  the  Appellate  Division  of  the 
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Supreme  Court  in  the  first  judicial  department,  entered 
January  22, 1915,  affirming  a  judgment  in  favor  of  plain- 
tiffs entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term  in  an  action  to  foreclose  a  mortgage. 

Motion  in  the  second  above-entitled  action  to  dismiss  an 
appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
January  22,  1915,  affirming  a  judgment  in  favor  of 
defendants  entered  upon  a  dismissal  of  the  complaint  by 
the  court  on  trial  at  Special  Term  in  an  action  to  have 
certain  mortgages  declared  void. 

The  motions  were  made  upon  the  grounds  that  the  deci- 
sions of  the  Appellate  Division  were  unanimous,  that  no 
questions  of  law  were  involved,  and  that  the  exceptions 
were  frivolous. 

Max  L.  Schallek  for  motion. 

Walter  Carroll  Low  and  Monroe  J.  Cahn  opposed. 

Motions  granted  and  appeals  dismissed,  with  one  bill 
of  costs,  and  ten  dollars  costs  of  motion. 


The  People  op  the  State  of  New  York  ex  rel. 
Oscar  G.  Haight,  Appellant,  v.  John  J.  Brown,  as 
President  of  the  Village  of  White  Plains,  et  al., 
Respondents. 

(Submitted  December  13, 1915;  decided  December  17,  1915.) 

Motion  for  re-argument  denied,  with  ten  dollars  costs. 
(See  216  N.  Y.  674.) 

Charles  H.  Seeley,  as  Eeceiver  of  Sidney  Valve  and 
Supply  Company,  Appellant,  v.  Prentiss  Tool  and 
Supply  Company,  Eespondent. 

(Submitted  December  13, 1915;  decided  December  17,  1915.) 

Motion  for  re-argument  denied,  with  ten  dollars  costs. 
(See  216  N.  Y.  687.) 
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Beecher  W.  Sprague,   Respondent,  v.  Kanes  Falls 
Electric  Company,  Appellant. 

Sprague  v.  Kanes  Falls  Electric  Co.,  158  App.  Div.  859,  affirmed. 
(Argued  December  6,  1915;  decided  January  4,  1916.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  third  judicial  department, 
entered  November  21,  1913,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  decision  of  the  court  at 
a  Trial  Term  without  a  jury  in  an  action  to  restrain  the 
defendant  from  raising  and  lowering,  by  means  of  a  dam, 
the  waters  of  Glen  lake.  The  complaint  alleges  that  the 
plaintiff  owns  a  cottage  lot  and  dock  on  the  shore  of  Glen 
lake;  that  the  defendant's  predecessor  in  title  erected  a 
dam  across  the  stream  which  forms  the  outlet  of  Glen 
lake,  and  by  means  thereof  the  defendant  at  times  raises 
the  level  of  the  waters  in  Glen  lake  above  the  natural 
level,  thereby  flooding  the  plaintiff's  property;  that  the 
channel  of  the  outlet  has  been  excavated  and  thus,  by 
opening  the  dam,  the  lake  water  is  drawn  below  the 
natural  level;  that  this  raising  and  lowering  of  the  water 
is  wrongful  and  a  nuisance. 

J.  H.  Barker  and  J.  Ward  Russell  for  appellant. 

Henry  W.  Williams  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Willard  Bartlett,  Ch.  J.,  Hiscock,  Chase, 
Collin,  Hogan,  Seabury  and  Pound,  JJ. 


Ferral  C  Dininny,  Respondent,  r.  Henrietta  L. 
Brown,  Individually  and  as  Executrix  of  William  L. 
Brown,  Deceased,  Appellant. 

Dininny  v.  Brown,  159  App.  Div.  909,  affirmed. 
(Argued  December  6,  1915;  decided  January  4,  1916.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first    judicial  department, 
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entered  December  4,  1913,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  directed  by  the  court 
in  an  action  to  recover  for  an  alleged  breach  of  a  cove- 
nant in  a  deed  that  premises  conveyed  thereby  were  free 
from  incumbrances.  The  complaint  alleged  that  at  the 
time  of  delivery  of  the  deed  the  premises  conveyed  were 
subject  to  a  tax  which  was  a  lien  and  incumbrance 
thereon. 

A.  Parker  Nevin  for  appellant. 

Bruce  Ellison  and  William  B.  Ellison  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Willard  Bartlett,  Ch.  J.,  Hiscock,  Chase, 
Collin,  Hogan,  Seabury  and  Pound,  JJ. 


Samuel  H.  Booth  et-al.,  Respondents,  v.  J.  Noah  H. 
Slee,  Appellant. 

Booth  v.  Slee,  158  App.  Div.  948,  affirmed. 

(Argued  December  6,  1915;  decided  January  4,  1916.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department, 
entered  November  6,  1913,  affirming  a  judgment  in  favor 
of  plaintiffs  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term  in  an  action  to  foreclose  a  mechanic's 
lien. 

James  Oillin  for  appellant. 

Edward  J.  Martin  for  respondents. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Willard  Bartlett,  Ch.  J.,  Hiscock,  Chase, 
Collin,  Hog  an,  Seabury  and  Pound,  J  J. 
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Elbert  F.  Holsapple,  Respondent,  v.  International 
Paper  Company,  Appellant. 

Holsapple  v.  International  Paper  Co.,  161  App.  Div.  894,  affirmed. 
(Argued  December  6,  1915;  decided  January  4,  1916.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  third  judicial  department, 
entered  January  23,  1914,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  in  an  action  to  recover 
for  personal  injuries  alleged  to  have  been  sustained  by 
plaintiff  through  the  negligence  of  the  defendant.  The 
complaint  alleged  a  cause  of  action,  both  at  common  law 
and  under  the  Labor  Law,  for  injuries  sustained  by  the 
plaintiff,  a  painter  employed  by  the  defendant,  caused  by 
a  defective  scaffolding.  The  defense  was  denial  and  con- 
tributory negligence. 

L.  B.  McKelvey  for  appellant. 

W.  P.  Butler  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 

Concur:  Hiscock,  Chase,  Hog  an,  Seabury  and 
Pound,  JJ.  Dissenting  on  the  ground  that  it  was  error 
as  matter  of  law  to  hold  that  the  plank  from  which  the 
plaintiff  fell  was  a  scaffold:  Willard  Bartlett,  Ch.  J., 
and  Collin,  J. 


Henry   Gustavus  Anguish,  Respondent,  t\  Mary  E. 
Blair,  Appellant,  Impleaded  with  Others. 

Anguish  v.  Blair,  160  App.  Div.  52,  affirmed. 
(Argued  December  7,  1915;  decided  January  4, 1916.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  third  judicial  department, 
entered  January  21,  1914,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  directed  by  the  court 
in  an  action  to  recover  upon  a  promissory  note  signed 
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by  the  appellant  and  the  other  grantees  in  a  deed,  whereby 
for  value  received  they  jointly  and  severally  agreed  to 
pay  him  $2,000  in  consideration  of  his  having  executed 
a  quitclaim  deed  to  them,  the  payment  to  become  due 
and  payment  to  be  made  according  to  the  terms  of  the 
will  of  his  father.  Thereafter  the  other  grantees  in  the 
deed  conveyed  to  the  appellant  Blair  their  interest  in  said 
premises,  by  instrument  under  seal,  in  which  she  agreed, 
among  other  things,  to  pay  the  promissory  note  of  $2,000 
to  the  plaintiff  according  to  the  terms  of  the  will. 

E.  L.  Hunt  for  appellant. 

Edward  C.  Hyle  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Willard  Bartlett,  Ch.  J.,  Hiscock,  Chase, 
Collin,  Hogan,  Seabury  and  Pound,  JJ. 


Augustus  E.  Keller,  Doing  Business  under  the 
Trade  Name  of  A.  E.  Keller  &  Co.,  Appellant,  v. 
Amvernette  M.  Crombie,  Eespondent. 

Keller  v.  Crombie,  159  App.  Div.  901,  affirmed. 
(Argued  December  7,  1915;  decided  January  4,  1916.) 

• 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  November  11,  1913,  affirming  a  judgment  in 
favor  of  defendant  entered  upon  a  verdict. 

The  complaint  is  upon  nine  promissory  notes  aggre- 
gating $4,200  alleged  to  have  been  made  by  the  defend- 
ant, payable  to  the  order  of  Anglo-American  Bibliophile 
Society,  a  domestic  corporation,  and  by  it  indorsed  and 
delivered  for  value  before  maturity  to  the  plaintiff. 
The  answer  denies  all  the  material  allegations  of 
the  complaint,  alleges  that  plaintiff  is  barred  from  recov- 
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ery  because  he  is  doing  business  in  a  name  forbidden 
by  the  Partnership  and  Penal  Laws  of  New  York,  and 
contains  a  counterclaim  sounding  in  fraud,  alleging  that 
one  Scott  "  acting  for  and  on  behalf  of  the  plaintiff" 
sold  books  to  defendant  consisting  of  a  set  of  Shakespeare, 
an  edition  of  the  works  of  Abraham  Lincoln,  the  Life  of 
Napoleon  and  a  set  of  Victor  Hugo,  for  which  she  paid 
the  sum  of  $19,875,  upon  false  representations,  by 
Scott,  that  the  books  belonged  to  Charles  W.  Morse,  who 
was  then  in  jail  and  had  to  sell  them  to  raise  money, 
that  they  were  hand  tooled,  were  very  rare  and  of  great 
value  and  were  reasonably  worth  $48,000,  and  that  if  she 
bought  them  a  man  on  the  Pacific  coast  would  take  them 
off  her  hands  at  a  liberal  profit;  that  Scott  further 
induced  defendant  to  buy  a  set  of  the  writings  of 
Theodore  Roosevelt  for  $10,000,  by  falsely  representing 
that  the  Pacific  coast  buyer  would  not  take  those  already 
bought  by  her  unless  the  writings  of  the  ex-president  were 
included;  and  finally,  that  Scott  sold  her  a  set  of  Mark 
Twain  at  the  price  of  $5,200,  upon  the  false  representa- 
tion that  the  Pacific  coast  buyer  must  have  them  in  Tiis 
purchase  with  the  rest  or  would  take  none;  that  for  this 
latter  set  of  Twain  she  paid  $500  in  cash,  and  gave  ten 
notes  for  $4,700  to  the  order  of  the  Anglo-American 
Bibliophile  Society,  one  of  which  for  $500  she  paid,  and 
the  others,  amounting  to  $4,200,  are  t^ose  set  forth  in 
the  complaint;  and  upon  allegations  that  plaintiff  took 
the  notes  with  knowledge  of  the  fraud  of  Scott,  judg- 
ment was  demanded  dismissing  the  complaint,  and  for 
the  sum  of  $31,875,  and  that  the  notes  set  forth  in  the 
complaint  be  surrendered  for  cancellation. 

Nathan  Vidaver  for  appellant. 

Oormly  J.  Sproull  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Willard  Bartlett,  Ch.  J.,  Hiscock,  Chase, 
Collin,  Hogan,  Seabury  and  Pound,  J  J. 
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Woodstock-on-Hudson,   Respondent,  v.  The  City  of 
Yonkers  et  al.,  Appellants. 

Woodstock-on-Hudson  v.  City  of  Yonkers,  158  App.  Div.  947, 
affirmed. 

(Argued  December  8,  1915;  decided  January  4,  1916.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  second  judicial  department, 
entered  October  31,  1913,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term  in  an  action  in  equity  brought  by  the 
plaintiff  to  have  the  tax  upon  the  property  of  the  plain- 
tiff, a  corporation  organized  exclusively  for  the  moral  and 
mental  improvement  of  candidates  for  the  Society  of 
Jesus,  for  the  Roman  Catholic  priesthood  and  for  mis- 
sionary purposes  and  to  provide  a  suitable  place  for  the 
carrying  on  of  such  work,  declared  invalid,  illegal  and 
void  and  vacated  and  set  aside,  upon  the  ground  that  the 
plaintiff  is  entitled  to  exemption  under  the  provisions  of 
subdivision  7  of  section  4  of  the  Tax  Law. 

Thomas  F.  Curran,  Corporation  Counsel  (Max  Cohen 
of  counsel),  for  appellants. 

Joseph  H.  Fargis  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Willard Bartlett,  Ch.  J.,  Hiscock,  Chase, 
Colun,  Hogan,  Seabury  and  Pound,  JJ. 


Guidone  &   Galardi  Company,  Respondent,  v.  Fran- 
cesco Caggiano  et  al.,  Appellants. 

Guidone  &  Galardi  Co.  v.  Caggiano,  157  App.  Div.  935,  affirmed. 
(Submitted  December  8,  1915;  decided  January  4,  1916.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department, 
entered  June  27,  1913,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  court  on  trial  at 
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Special  Term  in  an  action  to  foreclose  a  mortgage  given 
as  security  for  the  performance  of  a  contract.  The  com- 
plaint alleged  the  execution  and  delivery  of  the  original 
contract,  bond  and  mortgage,  the  assignment  of  the  con- 
tract to  the  R.  Scocca  Plaster  and  Ornamental  Con- 
struction Company  after  certain  payments  had  been 
made;  that  the  appellant  Caggiano  had  given  his  writ- 
ten consent  to  such  assignment,  and  had  expressly  con- 
sented in  writing  that  the  respondent  might  at  its  option 
advance  the  amounts  of  any  and  all  payrolls  and  mate- 
rial bills  "  theretofore  or  thereafter  incurred  *  *  * 
in  the  execution  or  completion  of  said  contract; "  that 
thereafter  the  assignee  completed  the  work  covered  by 
the  contract,  and  that  the  respondent  paid  out  for  mate- 
rial and  labor  in  accordance  with  said  contract  of  indem- 
nity the  sum  of  $1,678.99  in  excess  of  the  contract  price. 
The  answer  admitted  the  completion  of  the  contract  by 
the  assignee,  admitted  the  making  of  the  "  contract  of 
indemnity  "  by  the  appellant,  and  generally  denied  the 
other  allegations  of  the  complaint,  setting  up  an  affirma- 
tive defense  of  lack  of  consideration  for  the  execution  of 
the  bond  and  mortgage  and  the  contract  of  indemnity. 

Benjamin  Patterson  and  Oeorge  Bell  for  appellants. 

William  F.  Kimber  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Willard  Bartlett,  Ch.  J.,  Hiscock,  Chase, 
Collin,  Hogan,  Seabury  and  Pound,  JJ. 


George  Hoffman,    Appellant,    v.  John  L.  Murray, 
Respondent. 

Hoffman  v.  Murray,  159  App.  Div.  904,  affirmed. 
(Argued  December  8,  1915;  decided  January  4,  1916.) 

Appeal  from  a  judgment  of  the  Appellate    Division 
of  the  Supreme  Court  in  the  first  judicial  department, 
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entered  December  10,  1913,  affirming  a  judgment  in 
favor  of  plaintiff  for  nominal  damages  entered  upon  a 
verdict  directed  by  the  court  in  an  action  to  recover  dam- 
ages for  the  breach  of  an  express  covenant  for  quiet 
enjoyment.  The  appellant  was  the  sublessee  of  * '  the  entire 
basement  and  subbasement  in  the  building  situate  on  the 
northwest  corner  of  Broadway  and  Thirty-fourth  street, 
in  the  borough  of  Manhattan,  city  of  New  York,"  together 
with  the  store.  The  claim  for  damages  was  for  being 
evicted  from  vault  space  outside  the  curb  line  under  the 
street  in  front  of  the  premises  and  beyond  the  building 
line. 

Leo  Fassler  for  appellant. 

Hamilton  C.  Rickaby  and  Norbert  Heinsheimer  for 
respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 

Concur:  Willard  Bartlett,  Ch.  J.,  Hiscock,  Chase, 
Collin,  Hogan  and  Pound,  JJ.  Dissenting:  Sea- 
bury,  J. 


Tessie  Koropjeck,  Respondent,  v.  Henry  C.  Bohack, 

Appellant. 

Koropjeck  v.  Bohack,  160  App.  Div.  924,  affirmed. 
(Argued  December  8,  1915;  decided  January  4,  1916.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  February  2,  1914,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict.  Plaintiff  sued  herein 
as  the  assignee  of  one  Leon  Geisman  upon  a  claim  of 
said  Geisman  for  broker's  commissions  earned  under  an 
alleged  special  agreement  between  said  Geisman  and  the 
defendant,  whereby  the  defendant  promised  to  pay  said 
Geisman  one  per  cent  of  the  purchase  price  of  the  property 
known    as  Nos.  1281-1287  Broadway,  Brooklyn,  if  said 
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Geisman  should  succeed  in  persuading  the  owner,  the 
Realty  Associates,  to  sell  said  property  to  the  defendant 
at  a  price  satisfactory  to  the  latter. 

Marshall  McLean  and  H.  \V.  Hayward  for  appellant. 
Louis  Salant  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 

Concur:  Wellard  Bartlett,  Ch.  J.,  Chase,  Col- 
lin, Hogan,  Seabury  and  Pound,  JJ.  Dissenting: 
Hiscock,  J. 


Nelson  Bodette,  Appellant,  v.  The  Foster- Armstrong 
Company,  Respondent. 

Bodette  v.  Foster- Armstrong  Co.,  160  App.  Div.  915,  affirmed. 
(Argued  December  9,  1915;  decided  January  4,  1916.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  January  8,  1914,  affirming  a  judgment  in  favor 
of  defendant  entered  upon  a  verdict  in  an  action  to 
recover  for  personal  injuries  alleged  to  have  been  sus- 
tained by  plaintiff  through  the  negligence  of  the  defend- 
ant, his  employer.  The  defendant  was  a  manufacturer 
of  pianos,  and  the  plaintiff  was  employed  in  one  of  its 
factories  as  a  piano  stringer,  his  work  being  to  fasten  the 
wires  on  the  instrument.  While  in  the  performance  of 
his  work  he  was  struck  in  the  eye  by  a  flying  wire  causing 
the  injuries  complained  of. 

William  F.  Lynn  for  appellant. 

Frederick  T.  Pierson  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Will ard  Bartlett,  Ch.  J.,  Hiscock,  Chase, 
Collin,  Hogan,  Seabury  and  Pound,  JJ. 
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Louisville  Lumber  Company,  Respondent,  v.  Clare- 
mont  E.  Smith  et  al.,  Appellants. 

Louisville  Lumber  Co.  v.  Smith,  157  App.  Div.  884,  affirmed. 
(Argued  December  9,  1915;  decided  January  4,  1916.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  third  judicial  department, 
entered  June  6,  1913,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  directed  by  the  court. 
The  complaint  alleged  that  the  plaintiff  and  defendants 
were  members  of  the  National  Hardwood  Lumber  Asso- 
ciation, harming  rules  for  the  measurement  and  inspection 
of  lumber  by  which  the  members  of  the  association  agreed 
to  abide  in  their  dealings;  that  a  carload  of  lumber  was 
sold  and  delivered  by  plaintiff  to  defendants  of  the  value, 
less  freight,  of  $636.49;  that  after  such  delivery  the 
defendants  ordered  a  reinspection  pursuant  to  the  rules 
of  the  said  association,  which  inspection  showed  a  reduc- 
tion in  money  value  of  less  than  four  per  cent,  whereby 
the  original  inspection  was  sustained,  and  the  defendants 
became  liable  for  the  expenses  of  the  reinspection  and 
for  payment  of  the  car  of  lumber.  The  answer  denies 
material  portions  of  the  complaint,  and  as  a  defense  and 
counterclaim  alleges  that  the  defendants  purchased  a  car- 
load of  lumber  of  plaintiff  from  a  particular  stock,  but 
that  the  lumber  delivered  was  not  the  lumber  so  pur 
chased;  that  defendants  paid  the  freight  and  other 
expenses  and  were  entitled  to  recover  for  storage,  in  an 
amount  aggregating  $166.06. 

Archibald  Howard  for  appellants. 

Thomas  B.  Merchant  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Willard  Bartlett,  Ch.  J.,  Hiscock,  Chase, 
Collin,  Hogan,  Seabury  and  Pound,  JJ. 

•  48 
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Rochester  Hotel  Corporation,  Respondent,  v. 
Elizabeth  Probst,  as  Executrix  of  Herman  Probst, 
Deceased,  et  al.,  Appellants. 

Rochester  Hotel  Corporation  v.  Piobst,  160  App.  Div.  912,  affirmed. 
(Submitted  December  9,  1915;  decided  January  4,  1916.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  December  5,  1913,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  directed  by  the  court 
in  an  action  to  recover  for  breach  of  an  alleged  contract 
to  reimburse  plaintiff  the  amount  paid  for  replastering 
and  decorating  rooms  in  a  certain  hotel  made  necessary 
by  defendant's  failure  to  properly  perform  the  original 
contract  for  plastering  in  said  hotel. 

Norman  M.  Bekr  and  William  F.  Kimber  for  appellants. 

W.  A.  Mat  son  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Willard  Bartlett,  Ch.  J.,  Hiscock,  Chase, 
Collin,  Hogan,  Seabury  and  Pound,  JJ. 


New  York  Central  and  Hudson  River  Railroad  Com- 
pany, Respondent,  v.  Patrick  W.  Mulderry  et  al., 
Doing  Business  under  the  Firm  Name  of  Mulderry 
Brothers,  Appellants. 

N.  Y.  C.  &  H.  R.  R.  R.  Co.  v.  Mulderry,  160  App.  Div.  912,  affirmed. 
(Argued  December  9,  1915;  decided  January  4,  1916.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  December  5,  1913,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  directed  by  the  court  in 
an  action  to  recover  damages  for  breach  of  the  provisions 
of  a  written  contract  of  indemnity  entered  into  between 
the  plaintiff  and  defendants  in  relation  to  the  performing 
of  certain  paving  work  for  the  plaintiff  in  and  about  the 
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passenger  station  at  Geneva,  N.  Y.  The  defendants  left 
their  steam  roller  opposite  a  pile  of  stones  placed  by  them 
in  the  driveway  on  the  approach  to  the  station,  and  a 
horse  was  frightened  by  the  roller  and  shied,  upsetting 
the  wagon  on  the  pile  of  stones,  and  as  a  consequence  of 
said  accident  two  judgments  were  recovered  against  plain- 
tiff, and  paid  by  plaintiff,  who  in  turn  sued  the  defendants 
under  the  agreement  of  indemnity  between  the  parties. 

Andrew  J.  Nellis  for  appellants. 

W.  A. .  Matson  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Willard  Bartlett,  Ch.  J.,  Hiscock,  Chase, 
Collin,  Hogan,  Seabury  and  Pound,  J  J. 


Edward  Mattos,  Appellant,  v.  Edmund  Felgenhauer 
et  al.,  Respondents. 

Mattos  v.  Felgenhauer,  160  App.  Div.  84,  affirmed. 
(Argued  December  10,  1915;  decided  January  4,  1916.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department, 
entered  January  14,  1914,  affirming  a  judgment  in  favor 
of  defendants  entered  upon  a  verdict  in  an  action  to 
recover  for  personal  injuries  alleged  to  have  been  sus- 
tained by  plaintiff  through  the  negligence  of  defendants, 
his  employers.  Plaintiff,  employed  as  a  "  finisher  of  work 
on  a  bench,"  was  injured  while  in  the  act  of  adjusting 
from  a  ladder  a  belt  on  a  pulley  which  was  attached  to 
and  revolving  with  an  overhead  shaft. 

William  E.  Butler  and  Francis  C.  Schwab  for 
appellant. 

John  C.  Robinson  for  respondents. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Willard  Bartlext,  Ch.  J.,  Hiscock,  Chase, 
Collin,  Hogan,  Seabury  and  Pound,  J  J. 
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Draga    Ognjenovich,  Appellant,    v.  Troy   Laundry 
Machinery  Company,  Limited,  Respondent. 

Ognjenovich    v.    Troy  Laundry  Machinery  Co.,  Ltd.,  160  App. 
Div.  914,  affirmed. 
(Argued  December  13,  1915;  decided  January  4,  1916.) 

Appeal  from  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  December  27,  1913,  reversing  a  judgment  in 
favor  of  plaintiff  entered  upon  a  decision  of  the  court 
at  a  Trial  Term  without  a  jury  and  granting  a  new  trial 
in  an  action  to  recover  a  sum  paid  as  part  of  the  pur- 
chase price  of  certain  machinery  pursuant  to  the  terms 
of  a  written  contract. 

Charles  Newton  for  appellant. 

Charles  W.  Strong  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  against 
appellant  on  the  stipulation,  with  costs  in  all  courts;  no 
opinion. 

Concur:  Willard  Bartlett,  Ch.  J.,  Chase,  Collin, 
Cuddeback,  Hogan,  Cardozo  and  Pound,  J  J. 


John  Gass,  as  Trustee  of  All  Parties  Interested  in  the 
Estate  of  Ignatz  Gass,  Deceased,  Respondent,  v.  Anna 
R.  Winter,  Appellant. 

Qass  v.  Winter,  160  App.  Div.  914,  affirmed. 
(Argued  December  13,  1915;  decided  January  4,  1916.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  December  10, 1913,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  directed  by  the  court 
in  an  action  on  an  alleged  agreement  of  settlement.  The 
complaint  sets  forth  the  incompetency  of  one  Ignatz  Gass, 
the  appointment  of  Frank  A.   Gass  as  committee,  his 
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giving  a  bond  for  the  faithful  performance  of  his  duty 
as  committee,  which  was  executed  by  Simon  Adolf  and 
the  defendant  Anna  R.  Winter,  as  sureties,  conditioned 
for  the  faithful  performance  by  Frank  A.  Gass  of  his 
duty  as  such  committee;  that  during  his  committeeship 
said  Frank  A.  Gass  converted  and  misappropriated 
$25,658.47  of  the  estate  which  had  come  into  his  hands 
as  such  committee  prior  to  the  decease  of  Ignatz  Gass, 
said  incompetent;  that  Ignatz  Gass,  said  incompetent, 
died  in  1898,  leaving  a  last  will  and  testament  in  and  by 
which  he  nominated  Frank  A.  Gass  as  executor  thereof. 
Thereafter  said  Frank  A.  Gass  was  appointed  as  executor 
under  said  will  and  duly  qualified  and  entered  upon  the 
performance  of  his  duty;  that  on  or  about  December  24, 
1901,  an  agreement  was  made  between  the  parties  to 
this  action  in  and  by  which  the  defendant  agreed  to  pay 
$7,200  in  settlement  of  her  obligation  to  the  estate  of 
Ignatz  Gass. 

Charles  W.  Strong  for  appellant. 

Nathaniel  W.  Norton  for  respondent. 

Judgment  afl&rmed,  with  costs;  no  opinion. 
Concur:  Willard  Bartlett,  Ch.  J.,  Chase,  Collin, 
Cuddeback,  Hogan,  Cardozo  and  Pound,  JJ. 


Jeanette  Demuth    Appellant,  v.  George  KEMPetal., 
Respondents. 

Jeanette  Demuth,  Appellant,  v.  George  Kemp  et  al., 
Eespondents. 

Demuth  v.  Kemp,  159  App.  Div.  422,  affirmed. 
(Argued  December  13,  1915;  decided  January  4,  1916.) 

Appeal,  in  each  of  the  above-entitled  actions,  from  a 
judgment,  entered  January  12,  1914,  upon  an  order  of 
the  Appellate  Division  of  the  Supreme  Court  in  the 
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first  judicial  department,  reversing  a  judgment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term  and  directing  a  dismissal  of  the  com- 
plaint, in  actions  brought  by  the  plaintiff,  A  judgment 
creditor  of  the  defendant  George  Kemp,  to  reach  alleged 
surplus  income  of  the  defendant  George  Kemp  under  two 
trusts  in  the  hands  of  the  other  defendants  above  named, 
the  trustees  thereof,  one  trust  having  been  created  by  the 
will  of  George  Kemp,  deceased,  the  father  of  the  defend- 
ant George  Kemp,  of  which  the  defendant  New  York  Life 
Insurance  and  Trust  Company  is  the  trustee,  to  produce 
$6,000  per  annum;  and  the  other  by  the  will  of  Juliet 
Augusta  Kemp,  the  mother  of  defendant  George  Kemp, 
of  which  the  defendants  Arthur  Tryon  Kemp,  Frederick 
Morton  Tryon  and  Stephen  H.  Tyng  are  the  trustees,  to 
produce  $9,000  per  annum. 

James  S.  McDonogh,  Francis  X.  McDonough  and 
William  Michael  Byrne  for  appellant. 

John  Ijxrkin,  Joseph  Brewster  and  Richard  M.  Far- 
ries  for  respondents. 

Judgment  in  each  case  affirmed,  with  costs,  on  the  sole 
ground  that  the  plaintiff  has.  failed  to  comply  with  sec- 
tions 1871  and  1872  of  the  Code  of  Civil  Procedure;  no 
opinion. 

Concur:  Chase,  Collin,  Cuddeback,  Hogan,  Car- 
dozo  and  Pound,  J  J.  Not  voting:  Willard  Bartlett, 
Ch.  J. 


Virginia  State   Insurance;  Company,  Respondent,    v. 
American  Fidelity  Company,  Appellant. 

Virginia  State  Ins.  Co.  v.  American  Fidelity  Co.,  162  App.  Div. 
922,  affirmed. 

(Argued  December  14,  1915;  decided  January  4, 1916.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 


N.  Y.  Rep.]  MEMORANDA.  759 

entered  March  14,  1914,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  the  report  of  a  referee  in  an  action 
to  recover  upon  a  fidelity  bond,  executed  by  defendant  as 
surety,  to  recover  for  moneys  alleged  to  have  been 
embezzled,  wrongfully  abstracted  and  willfully  misapplied 
by  an  agent.  Three  defenses  were  urged:  First,  that 
the  bond  did  not  by  its  terms  cover  the  loss  suffered; 
secondy  that  certain  statements  made  in  the  applications 
for  the  renewal  of  the  bond  in  question  were  warranties 
and  were  untrue;  third,  that  the  moneys  received  by  the 
agent  for  which  the  suit  is  brought  were  actually  paid 
over  to  the  respondent. 

Charles  Newton  for  appellant. 
Hiram  R.  Wood  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Willard  Bartlett,   Ch.  J.,   Chase,  Col- 
lin,  Hogan,  Cardozo  and  Pound,    J  J.    Not  voting: 

CUDDEBACK,  J. 


Henry  Sigel,  Respondent,  v.  American  Seating 
Company,  Appellant. 

Sigel  v.  American  Seating  Co.,  161  App.  Div.  64,  affirmed. 
(Argued  December  14,  1915;  decided  January  4,  1916.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  March  7,  1914,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  in  an  action  to  recover 
for  personal  injuries  alleged  to  have  been  sustained  by 
plaintiff  through  the  negligence  of  the  defendant,  h^ 
employer.  The  complaint  alleged  that  while  plaintiff 
was  engaged  in  operating  a  woodshaper  his  right  hand 
was  caught  in  the  knives  thereof  and  three  fingers  on  said 
hand  were  severed,  by  defendant's  failure  to  furnish  him 
a  safe  machine  upon  which  to  work.     The  answer  admit- 
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ted  that  plaintiff  was  in  defendant's  employ  and  that  he 
met  with  some  accident  or  injury  in  connection  with  said 
woodshaper  at  or  about  the  time  named  in  the  complaint, 
and  denied  the  allegations  of  negligence  and  alleged  that 
the  injuries  were  due  to  the  risks  incident  to  plaintiff's 
employment  and  known  to  him,  and  that  such  risks 
were  assumed  by  him;  and  that  plain tifFs  alleged  injuries 
were  also  due  to  the  plaintiff's  own  negligence  at  the  time 
of  said  accident. 

Clinton  B.  Gibbs  for  appellant. 

Michael  M.  Cohn  and  Dana  L.  Spring  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Willard  Bartlett,  Ch.  J.,  Chase,  Collin, 
Cuddeback,  Hogan,  Cardozo  and  Pound,  J  J. 


May  Wessel,  Respondent,  v.  Albert  J.  Schwarzler, 

Appellant. 

Wessel  v.  Schwarzler,  162  App.  Div.  909,  affirmed. 
(Argued  December  15,  1915;  decided  January  4,  1916.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  March  11,  1914,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  in  an  action  to  recover 
for  an  alleged  breach  of  promise  to  marry. 

Max  D.  Steiver  and  Edward  J.  Krug,  Jr.,  for  appellant. 

Theodore  B.  Richter,  Julius  Henry  Cohen  and  Rosalie 
hoew  Whitney  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:   Willard  Bartlett,  Ch.  J.,  Chase,  Collin, 
Cuddeback,  Hogan,  Cardozo  and  Pound,  JJ. 
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Sadie  M.   Begen,  Appellant,  v.  Isabella  M.   Pettus 
et  al.,  Respondents. 

Reported  below,  167  App.  Div.  622. 

(Argued  January  3,  1916;  decided  January  4,  1916.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  first  judi- 
cial department,  entered  May  11,  1915,  affirming  a  judg- 
ment in  favor  of  defendants  entered  upon  a  dismissal  of 
the  complaint  by  the  court  on  trial  at  Special  Term  in  an 
action  to  recover  money  paid  on  a  contract  for  the  pur- 
chase of  real  property. 

The  motion  was  made  upon  the  grounds  that  the 
affirmance  by  the  Appellate  Division  was  unanimous; 
that  the  exceptions  were  frivolous  and  that  no  questions 
of  law  were  involved. 

M.  J.  Stroock  for  motion. 

Harold  Swain  opposed. 

Motion  denied,  with  ten  dollars  costs. 


S.  Dimon  Smith,  Respondent,  v.  Dayton  Hedges, 

Appellant. 

Same,  Respondent,  v.  Same,  Appellant. 

Reported  below,  169  App.  Div.  115. 

(Submitted  January  3,  1916;  decided  January  4,  1916.) 

Motion,  in  each  of  the  above-entitled  actions,  to  dis- 
miss an  appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  second  judicial  department, 
entered  November  24,  1915,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  directed  by  the  court. 

The  motions  were  made  upon  the  grounds  that  the 
actions  were  brought  to  recover  compensation  for  serv- 
ices; that  the  affirmance  by  the  Appellate  Division  was 
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unanimous;    that  permission  to    appeal    had  not  been 
obtained,  and  that  the  exceptions  were  frivolous. 

Oustav  Lange,  Jr.y  for  motion. 

John  R.  Vunk  opposed. 

Motions  denied,  without  costs. 


The  People  of  the  State  of  New  York,  Respondent, 
v.  Hans  Schmidt,  Appellant. 

(Submitted  January  3, 1916;  decided  January  7,  1916.) 

Ex  parte  motion  for  re-argument.     (See  216  N.  Y.  324.) 

Alphonse  O.  Koelble  for  motion. 

Per  Curiam.  This  motion  is  irregular  since  such  an 
application  requires  notice  to  the  district  attorney  and  we 
have  no  evidence  that  the  prescribed  notice  has  been  given. 
(Rule  XX  of  Rules  of  the  Court  of  Appeals.)  Notwith- 
standing this  irregularity,  in  view  of  the  fact  that  the 
execution  of  the  judgment  is  fixed  for  the  week  beginning 
next  Monday,  we  have  looked  carefully  into  the  merits 
and  find  nothing  which  would  justify  us  in  granting  a 
re-argument.  In  affirming  the  judgment  this  court  held 
that  the  defendant  was  not  harmed  by  an  error  relating 
to  a  defense  which  he  alleged  and  admitted  under  oath  to 
be  fraudulent  and  a  sham.  His  counsel  now  insists  that 
by  so  holding  we  deprived  him  of  rights  guaranteed  by 
the  Constitution  of  the  United  States.  We  can  perceive 
no  basis  for  this  assertion.  The  request  of  counsel  for  a 
certificate  that  a  Federal  question  was  involved  in  the 
appeal  cannot  be  complied  with  for  it  is  not  the  fact. 
The  motion  for  a  re-argument  must  be  denied. 

All  concur. 

Motion  denied. 
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In  the  Matter  of  the  Claim  of  John  Spratt,  Respondent, 
against  Sweeney  &  Gray  Company  et  al.,  Appellants. 

Matter  of  Spratt  v.   Sweeney  &  Gray  Co.,  168  App.  Div.  403, 
affirmed. 
(Argued  November  15, 1915;  decided  January  11,  1916.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  third  judicial 
department,  entered  May  10,  1915,  affirming  an  award  of 
the  workmen's  compensation  commission  for  injuries 
received  by  the  claimant  while  working  in  the  state  of 
New  Jersey.  The  appellants  on  the  hearing  objected  to 
the  award  upon  the  ground  that  the  Workmen's  Com- 
pensation Act  has  not  given  the  commission  power  to 
exercise  its  authority  over  injuries  occurring  in  other 
states. 

Merwyn  H.  Nellis,  Andrew  X  Nellis  and  James  B. 
Henney  for  appellants. 

Egburt  E.  Woodbury,  Attorney-General  (E.  C.  Aiken 
of  counsel),  for  respondent. 

Order  affirmed,  with  costs,  on  opinion  in  Matter  of 
Post  v.  Burger  &  Gohlke  (216  N.  Y.  544). 

Concur:  Willard  Bartlett,  Ch.  J.,  Hiscock,  Chase, 
Collin,  Cardozo,  Seabury  and  Pound,  JJ. 


In  the  Matter  of  the  Claim  of  Mike  Valentine,  Respond- 
ent, against  Smith,  Angevine  &  Co.  (Incorporated) 
et  al.,  Appellants. 

Matter  of  Valentine  v.  Smith,  Angevine  &  Co.,  Inc.,  168  App. 
Div.  403,  affirmed. 
(Argued  November  15,  1915;  decided  January  11,  1916.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  third    judicial 
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department,  entered  May  10,  1915,  affirming  an  award  of 
the  workmen's  compensation  commission  for  injuries 
received  by  the  claimant  while  working  in  the  state  of 
Connecticut.  At  the  hearing  objection  to  award  of  com- 
pensation was  made  upon  the  ground  that  the  accident 
happened  without  the  state. 

Merwyn  H.  Nellis,  Andrew  J.  Nellis  and  James  B. 
Henney  for  appellants. 

Egburt  E.  Woodbury ,  Attorney-General  (E.  C.  Aiken 
of  counsel),  for  respondent. 

Order  affirmed,  with  costs,  on  opinion  in  Matter  of 
Post  v.  Burger  &  Oohlke  (216  N.  Y.  544). 

Concur:  Willard  Bartlett,  Ch.  J.,  Hiscock,  Chase, 
Collin,  Cardozo,  Seabury  and  Pound,  J  J. 


The  People  of  the  State  of  New  York,  Respondent,  v. 
Angelo  Leggio,  Appellant. 

(Argued  December  6,  1915;  decided  January  11,  1916.) 

Appeal  from  a  judgment  of  the  Court  of  General  Ses- 
sions of  the  Peace  in  the  county  of  New  York,  rendered 
May  28,  1915,  upon  a  verdict  convicting  the  defendant  of 
the  crime  of  murder  in  the  first  degree. 

James  D.  McClelland  and  James  J.  Walker  for 
appellant. 

Charles  A.  Perkins,  District  Attorney  (Robert  C. 
Taylor  of  counsel),  for  respondent. 

Judgment  of  conviction  affirmed;  no  opinion. 
Concur:  Willard  Bartlett,  Ch.  J.,  Chase,  Collin, 
Hogan,  Seabury  and  Pound,  J  J.    Absent:  Hiscock,  J. 
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Herbert  Meater,  Respondent,  v.  Abraham  J.  Balaban, 

Appellant. 

Meater  V .  Balaban,  161  App.  Di v.  884,  affirmed . 
(Submitted  December  10,  1915;  decided  January  11,  1916.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
.the  Supreme  Court  in  the  second  judicial  department, 
entered  January  21,  1914,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  in  an  action  to  recover 
for  personal  injuries  alleged  to  have  been  sustained  by 
plaintiff  through  the  negligence  of  the  defendant,  his 
employer.  Plaintiff  was  a  steamboat  fireman.  While 
working  on  the  boiler  he  was  instructed  by  the  engineer 
to  raise  the  board  on  the  starboard  side  of  the  engine  and 
see  what  was  the  matter,  the  said  board  being  immedi- 
ately adjoining  the  bedplate  upon  which  the  engine  was 
constructed.  In  order  to  raise  the  board  he  had  to  keep 
one  foot  on  the  right  side  of  the  boat  and  one  foot  on  the 
•edge  of  the  bedplate,  so  that  the  board  would  be  between 
his  legs,  he  having  to  straddle  it  and  lift  it  with  both 
hands.  As  he  was  holding  the  board  in  his  hands,  the 
boat  gave  a  lurch  and  his  foot  slipped  along  the  bedplate 
into  the  crank  pit  and  was  struck  by  the  crank  shaft. 

Alden  S.    Crane  and   William    A.    Jones,   Jr.,   for 
•appellant. 

Manasseh  Miller  and  Martin  H.  Latner  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 

Concur:  Collin,  Hogan,  Seabury  and  Pound,  J  J. 
Dissenting:  Willard  Bartlett,  Ch.  J.,  and  Chase,  J. 
Not  voting:  Hiscock,  J. 
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Union  Bank  of  Brooklyn,  Respondent,  v.  Rubin  Rubin- 
stein et  al.,  Def endants,  and  Michael  Rude,  Appellant. 

Union  Bank  of  Brooklyn  v.  Rubinstein,  160  App.  Div.  919,  affirmed. 
(Argued  December  15,  1915;  decided  January  11, 1916.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  January  27,  1914,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term  in  an  action  to  foreclose  a  mortgage 
made  by  defendants  Rubinstein  and  Rude.  After 
making  this  mortgage,  the  defendant  Rubinstein  con- 
veyed the  mortgaged  premises  to  the  defendant  Rude 
subject  to  a  prior  mortgage,  as  well  as  to  the  mortgage 
in  suit  and  then  by  mesne  conveyance  the  premises  were 
conveyed  to  the  defendant  Max  Stern,  still  subject  to  the 
lien  of  said  mortgage.  A  deficiency  arising  on  fore- 
closure sale  of  the  premises,  the  defendants  Rubinstein 
and  Rude  were  held  liable  on  their  bond.  The  defense 
was  that  when  the  indebtedness  became  due,  the  market 
value  of  the  premises  was  more  than  adequate  security 
for  the  indebtedness,  and  that  thereafter  the  plaintiff,  as 
mortgagee,  without  the  knowledge  or  consent  of  appel- 
lant and  the  then  owner  of  the  premises,  who  had  taken 
the  same  subject  to,  but  had  not  assumed  the  mortgage, 
entered  into  an  agreement  whereby  the  amount  of  the 
first  mortgage  was  increased  in  the  sum  of  $3,000,  on  a 
payment  to  apply  on  plaintiff's  mortgage  of  only  $375, 
and  that  this  transaction  terminated  the  appellant's  lia- 
bility, and  that  appellant  is  not  indebted  to  the  plaintiff 
in  any  sum  whatever  or  liable  for  any  deficiency. 

Henry  Ooldey  for  appellant. 

Joseph  G.  Deane  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Willard  Bartlett,  Ch.  J.,  Chase,  Collin, 
Cuddeback,  Hog  an,  Cardozo  and  Pound,  J  J. 
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Abraham    Kornbluth,    Respondent,    v.    Edward   A. 
Isaacs  et  al.,  Appellants. 

Kornbluth  v.  Isaacs,  160  App.  Div.  885,  affirmed. 
(Argued  December  17,  1915;  decided  January  11,  1016.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  January  5,  1914,  affirming  a  judgment  in  favor 
of  plaintiflf  entered  upon  a  verdict.  The  complaint  alleged 
that  the  defendants  and  one  John  C.  Johnson  entered 
into  a  conspiracy  to  cheat  and  defraud  the  plaintiflf,  and 
to  place  upon  the  property  of  the  defendant  Isaacs  a 
fictitious  lease  from  Isaacs,  as  owner,  to  Johnson,  who 
agreed  to  act  as  dummy  lessee  of  the  premises;  that 
Johnson,  pursuant  to  such  understanding,  entered  into 
said  lease  with  the  defendant  Isaacs  for  a  period  of 
twenty-one  years;  that  the  defendants  represented  John- 
son to  the  plaintiflf  as  being  a  responsible  person,  fully 
able  to  comply  with  the  terms  of  the  lease;  that  he  had 
regularly  paid  his  rent;  that  he  had  paid  and  deposited 
security  of  $1,000  called  for  by  the  lease  and  that  he, 
Johnson,  had  personally  expended  from  $16,000  to 
$18,000  in  making  repairs  and  alterations  to  the  prem- 
ises, which  had  been  pledged  by  him  as  a  guaranty  of 
the  performance  of  the  lease  by  him;  that  the  plaintiflf 
relying  upon  said  representations  purchased  the  premises 
and  paid  therefor  a  sum  far  in  excess  of  its  value. 

Walter  H.  Pollak  and  Henry  L.  Scheuerman  for 
appellants. 

Nathan  D.  Stern,  Julius  J.  Michael  and  /.  B.  Ripin 
for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 

Concur:  Willard  Bartlett,  Ch.  J.,  Chase,  Collin, 
Cuddeback,  Hogan  and  Pound,  J  J.  Not  sitting: 
Cardozo,  J. 
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George    Mitchell,    Appellant,    v.     Central    Mixes 
Development  Company  (Limited),  Respondent. 

Mitchell  v.  Central  Mines  Development  Co.,  Ltd.,  100  App.  Div. 
877,  affirmed. 
(Submitted  December  17,  1015;  decided  January  11,  1916.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  December  9,  1913,  affirming  a  judgment  in  favor 
of  defendant  entered  upon  a  dismissal  of  the  complaint 
at  the  opening  by  the  court  on  trial  at  Special  Term. 
The  defendant  is  a  corporation  organized  under  the  Com- 
panies' Acts  of  Great  Britain.  The  plaintiff  brings  his 
suit  to  cancel  his  subscription  of  £10,000  to  the  capital 
stock  of  the  defendant,  and  to  recover  the  sum  of  £2,000 
($9,700  in  American  gold  coin)  paid  by  him  on  his  said 
subscription  on  the  ground  that  the  request  plaintiff 
made  for  the  allotment  of  shares  (which  request  is  the 
subscription  to  the  capital  stock  of  the  defendant  which 
plaintiff  seeks  to  have  rescinded)  was  procured  and 
induced  by  certain  false  and  fraudulent  representations 
contained  in  the  prospectus  of  the  defendant,  and  other- 
wise made  to  plaintiff. 

David  W.  Armstrong  for  appellant. 

Philip  S.  Hill  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Willard  Bartlett,  Ch.  J.,  Chase,  Collin, 
Cuddeback,  Hogan,  Cardozo  and  Pound,  JJ. 


Perkins-Goodwin  Company,  Respondent,  v.  Carroll  J. 
Post,  Jr.;  Appellant. 

Perkins-Goodwin  Co.  v.  Post,  160  App.  Div.  877,  affirmed. 
(Submitted  December  17,  1915;  decided  January  11,  1916.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court    in  the  first  judicial  department, 
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entered  December  9,  11)13,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  the  report  of  a  referee  in  an 
action  to  recover  upon  two  promissory  notes.  The  only 
question  at  issue  was  the  amount  due,  and  the  order  of 
reference  was  made  for  the  purpose  of  taking  and  stating 
an  account  of  the  moneys  realized  from  the  sale  of  certain 
collateral  deposited  by  the  maker  of  the  notes  with  the 
plaintiff  under  an  agreement  to  take  the  collateral  and 
sell  it  upon  the  best  terms  they  could,  and  apply  the  pro- 
ceeds to  the  payment  of  the  notes. 

James  A.  Stevenson,  Jr.,  and  William  A.  Evans  for 
appellant. 

Charles  D.  Ridgway  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Willard  Bartlett,  Ch.  J.,  Chase,  Collin, 
Cuddeback,  Hogan,  Cardozo  and  Pound,  JJ. 


Dennis    B.    Hennessy,  Respondent,   v.   The  Schubert 
Piano  Company,  Appellant. 

Hennessy   v.    Schubert   Piano    Co.,  171  App^  Div.  — ,    appeal 
dismissed. 
(Argued  January  8,  1916;  decided  January  11,  1016.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  first 
judicial  department,  entered  December  3,  1915,  affirm- 
ing a  judgment  in  favor  of  plaintiff  entered  upon  a 
decision  of  the  court  at  a  Trial  Term  without  a  jury  in  an 
action  for  money  had  and  received. 

The  motion  was  made  upon  the  grounds  that  the 
appeal  was  taken  solely  for  purpose  of  delay,  it  being 
frivolous  and  presenting  no  question  of  law  for  review. 

Louis  Lowenstein  for  motion. 

A.  G.  Lampke  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  and 
ten  dollars  costs  of  motion. 
49- 
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Martin  Mager,  Appellant,  v.  New  York  and  Western 
Specialty  Company  et  al.,  Defendants. 

D.   Henry  Brown,    Late    Sheriff  of  Suffolk   County, 
Respondent. 

Mager  v.  N.  F.  <fe  Western  Specialty  Co.,  170  App.  Div.  — ,  appeal 
dismissed. 

(Submitted  January  8, 1916;  decided  January  11,  1916.) 

Motion  to  dismiss  an  appeal  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  second 
judicial  department,  entered  November  14,  1915,  which 
affirmed  an  order  of  Special  Term  directing  the  plaintiff 
to  pay  to  the  respondent  storage  charges  on  personal  prop- 
erty seized  by  said  respondent,  when  sheriff,  under  a  war- 
rant in  an  action  to  foreclose  a  chattel  mortgage. 

The  motion  was  made  upon  the  grounds  that  the  order 
appealed  from  was  not  a  final  order  in  a  special  proceed- 
ing but  was  discretionary,  and  that  no  question  of  law 
was  presented  for  review. 

Percy  L.  Housel  for  motion. 

Franklyn  M.  Silrersteiu  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  and 
ten  dollars  costs  of  motion. 


John  H.  Ranger,  Respondent,  v.  Charles  E.  Locke, 
Appellant,  Impleaded  with  Others. 

(Submitted  January  3,  1916;  decided  January  11,  1916.) 

Motion  for  re-argument  denied,  with  ten  dollars  costs. 

(See  216  N.  Y.  737.) 
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Margaret    Mack,   Appellant,   r.    John    Wanamaker, 
Respondent. 

Reported  below,  154  App.  Div.  944. 

(Submitted  January  3,  1916;  decided  January  11,  1916.) 

Motion  for  leave  to  withdraw  an  appeal  from  an  order 
of  the  Appellate  Division  of  the  Supreme  Court  in  the 
second  judicial  department,  entered  January  10,  1913, 
reversing  a  judgment  in  favor  of  plaintiff  entered  upon  a 
verdict  and  granting  a  new*  trial  in  an  action  to  recover 
for  personal  injuries  alleged  to  have  been  sustained  by 
plaintiff  through  the  negligence  of  the  defendant. 

The  motion  was  made  upon  the  ground  that  the  Court 
of  Appeals  had  no  jurisdiction  to  review  the  order 
appealed  from. 

Michael  M.  Helfgott  for  motion. 

James  F.  Mohan  opposed. 

Motion  granted  on  payment  of  costs  and  ten  dollars 
costs  of  motion,  to  be  paid  within  ten  days  from  the  entry 
of  the  order  on  this  memorandum. 


Franz  Poel  et  al.,  Copartners  under  the  Name  of  Poel 
&  Arnold,  Respondents,  v.  The  Brunswick- Balke- 
Collender  Company  of  New  York,  Appellant. 

(Submitted  January  3,  1916;  decided  January  11,  1916.) 

Motion  for  re-argument  denied,  with  ten  dollars  costs. 
(See  216  N.  Y.  310.) 
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In  the  Matter  of  the  Application  of  The  People  of  the 
State  of  New  York,  by  William  T.  Emmet,  Super- 
intendent of  Insurance,  Respondent,  for  an  Order  to 
Take  Possession  of  the  Property  and  Liquidate  the 
Business  of  the  Empire  State  Surety  Company. 

Wheeler  Condenser  and  Engineering  Company  et  al., 

Appellants. 

(Submitted  January  3,  1916;  decided  January  11,  1916.) 

Motion  to  amend  remittitur.    (See  216  N.  Y.  273.) 

Motion  granted  and  remittitur  amended  so  as  to  read: 
Order  of  Appellate  Division  reversed  as  to  the  claims 
held  to  be  matured  as  indicated  in  the  opinion  of  Sea- 
bury,  J.,  with  costs,  and  affirmed  as  to  the  claims  not  so 
matured,  without  costs  in  this  court. 


The  People  of  the  State  of  New  York,  Respondent, 
r.  Whitmel  H.  Smith,  Appellant. 

(Submitted  January  3,  1916;  decided  January  11.  1916.) 

Motion  for  re-argument  denied.     (See  215  N.  Y.  629.) 
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ACCOUNTING. 

See  Matter  of  Ball  (Mem.),  630;  Matter  of  U.  S.  Trust  Co. 
(Mem.),  639;  Matter  of  Fanoni  (Mem.)  640;  Fogarty  v. 
Fogarty  (Mem.),  671;  Osborn  v.  Cardeza  (Mem.),  682;  Mat- 
ter of  Mulligan  (Mem.),  TZO;  Matter  of  Lown  (Mein.),  726. 

ADVERSE  POSSESSION. 

Construction  of  statute  defining  adverse  possession. 
See  Real  Property,  6. 

ALIMONY. 

See  People  ex  rel.  Hendrick  v.  Warden  (Mem.),  718;  Matter  of 
Karibe  v.  Earle  (Mem.),  724. 

ANIMALS. 

Power  of  board  of  health  to  adopt  rules  requring  muzzling  of 
dogs. 

See  Municipal  Corporations,  1,  2. 

APPEAL. 

1.  When  Appellate  Division  not  authorized,  on  certiorari,  to 
determine  disputed  questions  of  fact.  In  a  certiorari  proceeding 
to  review  the  action  of  a  common  council  in  levying  a  sewer 
assessment,  section  2141  of  the  Code  of  Civil  Procedure  does  not 
authorize  the  Appellate  Division  to  determine  disputed  questions 
of  fact  involving  the  rights  of  the  parties  or  to  grant  final  judg- 
ment upon  the  fact  so  found  by  it.  People  ex  rel.  Empie  v. 
Smith.  95 

2.  Workmen's  Compensation  Act  —  Construction  of  provisions 
for  appeals  to  the  Court  of  Appeals  —  Such  appeals  cannot  be  taken 
unless  certified  by  Appellate  Division  or  permitted  by  Court  of 
Appeals  or  a  judge  thereof  The  Workmen's  Compensation  Act 
provides  a  summary  remedy  which  differs  in  substantial  respects 
from  a  civil  action  to  recover  damages  for  personal  injuries  caused 
by  negligence.  It  was  not  the  legislative  design  to  extend  the  right 
of  appeal  or  to  permit  appeals  to  the  Court  of  Appeals  in  cases 
arising  under  it  where  no  right .  of  appeal  would  exist  if  the 
employee  had  sought  to  enforce  his  rights  in  an  action  for  damages 
for  personal  injuries  resulting  from  negligence.  Under  the  pro- 
visions of  that  act  (L.  1914,  ch.  41,  £  23),  an  appeal  cannot  be  taken  to 
the  Court  of  Appeals  from  a  unanimous  decision  unless  the  Appel- 
late Division  permits  it  and  certifies  that  in  its  opinion  a  question 
of  law  is  involved  which  ought  to  be  reviewed  or  unless,  in  case  of 
its  refusal  to  so  certify,  an  appeal  is  allowed  by  a  judge  of  this 
court.    Matter  of  Harnett  v.  Steen  Co.  101 

3.  When,  on  reversal,  case  must  be  remitted  to  Appellate  Division 
to  pass  upon  question  of  weight  of  evidence.  In  dismissing  a 
complaint  as  a  matter  of  law  the  Appellate  Division  did  not  con- 
sider the  other  possible  aspect  of  the  case  presented  by  an  appeal 
from  an  order  denying  a  motion  for  a  new  trial  upon  the  minutes, 
whether  the  verdict  was  against  the  weight  of  evidence  in  case  the 

Slain  tiff  was  entitled  to  go  to  the  jury,  and,  hence,  in  reversing  the 
ecision  of  the  Appellate  Division,  defendant  is  entitled  to  have  the 
case  remitted  to  that  court  so  as  to  enable  it  to  pass  upon  the  ques- 
tion of  the  weight  of  evidence.    Galley  v.  Brennan.  118 
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4.  Unanimous  affirmance  of  findings  by  Appellate  Division  — 
When  such  affirmance  does  not  preclude  review  of  findings  by  Court 
of  Appeals,  An  unanimous  affirmance  by  the  Appellate  Division  of 
findings  of  the  trial  court,  that  a  contract  alleged  in  the  complaint 
was  made,  does  not  preclude  the  Court  of  Appeals  from  reviewing 
the  question  whether  there  was  a  contract  between  the  parties,  where 
it  is  evident  that  the  contract,  which  the  findings  declare  to  exist, 
is  based  upon  the  letters  or  writings  which  passed  bet  ween  the  par- 
ties and  these  letters  are  included  in  the  findings.  The  question  of 
law,  whether  these  writings  constitute  a  contract,  and  if  so,  whether 
they  satisfy  the  provisions  of  the  Statute  of  Frauds,'  survives  the 
unanimous  decision  of  the  Appellate  Division,  and  is  subject  to 
review  by  this  court.    Poel  v.  Brunswick- JBalke-CoUender  Co.  310 

5.  Judgment  for  money  upon  one  of  two  causes  of  action  —  When 
party  may  collect  that  part  of  the  judgment  which  is  in  his  favor, 
and  maintain  appeal  from  that  part  which  is  against  him. 
While  the  general  rule  is  that  a  party  by  accepting  a  benefit 
under  a  judgment  precludes  himself  from  subsequently  appealing 
therefrom,  the  right  to  proceed  on  a  money  judgment  and  enjoy  its 
fruits  is  entirely  consistent  with  the  right  of  appeal  from  the  dis- 
missal of  the  complaint  as  to  what  is  in  substance  a  separate  cause 
of  action.     Goepelv.  Kurtz  Action  Co.  343 

6.  When  question  pre sented  upon  an  appeal  has  become  academic 
the  appeal  will  be  dismissed.  When  the  question  presented  upon 
an  appeal  has  by  lapse  of  time  and  the  changed  course  of  event* 
become  academic  merely  the  court  will  ordinarily  refuse  to  decide 
the  abstract  question  and  will  dismiss  the  appeal.  Delavan  v. 
N.  F.,  N.  H.  &  H.  R.  R.  Co.  350 

7.  Condemnation  proceedings  —  When  landowner  may  appeal 
from  an  order  confirming  award,  although  he  has  accepted  pay- 
ment thereof —  Erroneous  dismissal  of  such  appeal  by  the  Appellate 
Division.  Where  a  landowner  whose  lands  were  taken  by  a  munici- 
pality in  condemnation  proceedings  accepted  payment  of  the  award 
but,  nevertheless,  appealed  from  the  order  of  confirmation  and  the 
Appellate  Division  dismissed  his  appeal,  the  Court  of  Appeals  has 
jurisdiction  to  review  the  order  of  dismissal.  The  effect  upon  the 
rights  of  the  appellant  was  the  same  as  an  affirmance  upon  the  merits 
would  have  been,  and  since  a  special  proceeding  regularly  termi- 
nates in  a  final  order,  this  order  possesses  all  the  elements  of  final- 
ity. The  rule  is  well  established  that  in  ordinary  cases  a  party  who 
accepts  the  benefit  of  a  j  udgment  thereby  waives  his  ripht  to  appeal 
therefrom,  but  an  appeal  from  an  order  of  confirmation  in  a  con- 
demnation proceeding  is  not  analogous.  Although  a  new  appraisal 
may  be  ordered  in  such  a  proceeding,  the  effect  of  a  confirmation 
of  the  original  award  is  not  destroyed;  it  still  transfers  title  of  the 
land  to  the  condemning  party  and  the  property  owner  still  retains 
title  to  the  award  that  has  been  paid  nim  subject  only,  in  case  the 
new  award  should  be  less,  to  a  i  udgment  against  him  for  the  differ- 
ence. While  the  acceptance  of  the  award  does  not  deprive  the  land- 
owner of  his  right  to  appeal,  it  does  limit  the  grounds  upon  which 
he  can  seek  a  reversal.  He  may  not  assail  the  order  of  confirmation 
for  irregularity  or  so  far  as  it  adjudges  the  right  of  the  condemning 
party  to  acquire  his  land,  but  is  confined  to  an  attack  upon  the 
award  for  insufficiency.    Matter  of  City  of  New  York.  489 

8.  Erroneous  reversal  of  judgment  and  order  denying  motion  for 
new  trial  upon  erroneous  assumption  that  motion  for  a  new  trial 
was  made  and  denied.  Upon  an  appeal  from  a  judgment  and  from 
an  order  of   a  County  Court  denying  a  motion  for  a  new  trial, 
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although  no  such  order  is  set  out  in  the  appeal  book  and  no  men- 
tion of  any  motion  for  a  new  trial  was  made,  the  Appellate  Division, 
before  the  amendment  to  section  1846  of  the  Code  of  Civil  Pro- 
cedure, reversed  the  judgment  and  the  order  appealed  from  on  the 
ground  that  the  verdict  of  the  jury,  upon  the  question  of  fact  sub- 
mitted, and  the  findings  of  the  trial  court,  are  without  evidence* 
to  support  them  and  that  the  weight  of  evidence  establishes  that} 
there  was  a  settlement  of  the  claim  for  which  judgment  was  ren- 
dered. Held,  that  such  order  of  reversal  could  have  been  made 
only  upon  the  review  of  an  order  which  the  Appellate  Division 
assumed  to  exist,  denying  a  motion  for  a  new  trial  at  the  end  of 
the  case  in  the  County  Court;  that,  there  being  in  fact  no  order 
of  that  kind  in  existence,  the  Appellate  Division  was  without  power 
upon  the  record  before  it  to  grant  a  new  trial  upon  the  grounds 
stated  in  its  order,  and  hence  that  order  must  be  reversed  and  the 
case  remitted  to  the  Appellate  Division  to  pass  upon  the  appeal 
from  the  judgment  without  reference  to  any  supposed  order 
denying  a  motion  for  a  new  trial.    Smith  v.  Smith.  495 

9.  Order  appointing  referee  in  visitation  procedings  under  sec- 
tion 16  of  Membership  Corporations  Law  not  appealable  to  Appel- 
late Division.  An  order  appointing  a  referee  to  conduct  the 
investigation  in  a  proceeding  instituted  under  section  16  of  the 
Membership  Corporations  Law  (Cons.  Laws,  ch.  86)  to  make  visita- 
tion and  inquiry  into  the  affairs  of  a  membership  corporation,  is 
not  appealable  to  the  Appellate  Division.  It  should  contain  only 
the  statutory  provisions  defining  the  scope  and  method  of  the  ref- 
eree's investigation  and  not  anything  in  the  way  of  an  adjudication 
upon  the  merits,    Matter  of  Norton  (Mem.).  637 

10.  When  service  of  notice  of  entry  of  judgment  necessary  to  set 
time  running  within  which  application  for  leave  to  appeal  may 
be  made.  Under  section  1310  of  the  Code  of  Civil  Procedure  service 
of  notice  of  ^n try  of  the  judgment  of  affirmance  upon  the  appellant 
is  necessary  to  set  the  time  running  within  which  the  application 
for  leave  to  appeal  must  be  made  in  a  case  specified  in  subdivision 
2  of  section  191  of  said  Code.  Galvin  v.  N.  Y  C.  &  H.  R.  R.  R.  Co. 
(Mem.).  710 

See  Rock  Island  Butter  Co.  v.  Rowland  (MeinA  680;  Allen  v. 
Whitney-Steen  Co.  (Mem.),  631;  Matter  of  Babcock  (MemJ, 
631;  Troy  Waste  Mfg.  Co.  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co. 
(Mem.),  632;  People  v.  Dubelier  (Mem.),  632;  People  v. 
Thomas  (Mem.),  633;  Simpson  v.  Kumpf  (Mem.),  634;  Jones 
v.  Nat.  Surety  Co.  (Mem.),  634;  Jackson  v.  Strong  (Mem.), 
636;  People  v.  Lucie  (Mem.),  636;  Kuntz  v.  Peterson  (Mem.), 
644;  Matter  of  Yume  (Mem.),  653;  Matter  of  Robitscher 
(Mem.),  4565;  Matter  of  Lester  v.  Vil.  of  Blasdell  (Mem.), 
666;  People  v.  Balofsky  (Mem),  666;  Bradley  Cont.  Co.  v. 
Susswetn  (Mem.),  669;  Moffett  v.  Staples  (MemJ.  672;  Mul- 
vany  v.  Nesi  <Meni.),  673;  Blau  v.  City  of  New  York  (Mem.), 
705;  People  exrel.  Costa  v.  Polk  (Mem.),  705;  People  ex  rel. 
Holsten  v.  Woods  (Mem.),  706;  People  ex  rel.  Johnson  v. 
Connolly  (Mem.),  706;  Jacobson  v.  Jacobson  (Mem.),  707; 
Lynn  v.  Bushnell  (Mem.),  708;  Moffett  v.  Barnes  (Mem.), 
708;  People  v.  Anzelotti  (Mem.),  709;  Matter  of  Parsons  v. 
D.  &  H.  Co.  (Mem.),  710;  Vil.  of  Fredonia  v.  Fredonia 
N.  G.  L.  Co.  (Mem.),  719;  Becker  v.  Century  Cabinet  Co. 
(Mem.),  742;  Morris  v.  Cahn  (Mem.),  742;  Begen  v.  Pettus 
(Mem.),  761;  Smith  v.  Hedges  (Mem.),  761;  Hennessy  v. 
Schubert  Piaiw  Co.  (Mem.),  769,-  Mager  v.  N.  Y.  &  W.S.  Co. 
(Mem.),  770;  Mack  v.  Wanamaker  (Mem.),  771. 
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Question  presented  for  first  time  on  appeal  not  ground  for 
reversal. 

See  Contract,  2. 

Court  of  Appeals  concluded  by  judgment  of  Appellate  Division 
that  findings  of  fraud  were  contrary  to  evidence. 

See  Contract,  11. 

Stenographic  minutes  of  testimony  taken  at  trial  subsequent  to 
trial  under  review  cannot  be  received  by  appellate  court. 

♦  See  Crimes,  2. 

When  error  disregarded. 
See  Crimes,  8. 

When  improper    statements  by  prosecuting  attorney  may  be 
disregarded  on  appeal. 
See  Crimes,  10. 

Special  proceeding — proceeding  to  obtain  will  alleged  to  have 
been  executed  subsequent  to  the  will  admitted  to  probate  is  a 
special  proceeding — when  order  of  Appellate  Division  affirming 
order  of  surrogate  is  final  order  and,  appealable  to  Court  of 
Appeals. 

See  Decedent's  Estate,  1. 

Erroneous  reversal  and  dismissal  of  complaint  on  merits. 
See  Malicious  Prosecution. 

Error  for  Appellate  Division  to  disuitss  complaint  in  action  to 
register  title  to  land  where  evidence  shows  title  in  plaintiff  to  a 
portion  of  land. 

See  Real  Property,  11. 

APPELLATE  DIVISION. 

When  Appellate  Division  not  authorized,  on  certiorari,  to  deter- 
mine disputed  questions  of  fact. 
See  Appeal,  1. 

When,  on  reversal  by  Court  of  Appeals,  case  must  be  remitted  to 
Appellate  Division  to  pass  upon  question  of  weight  of  evidence. 

See  Appeal,  3. 

When  unanimous  affirmance  of  findings  by  Appellate  Division 
does  not  preclude  review  by  Court  of  Appeals. 
See  Appeal,  4. 

Erroneous  dismissal  by  Appellate  Division  of  appeal  from  order 
confirming  award  in  condemnation  proceedings. 

See  Appeal,  7. 

Erroneous  reversal  of  judgment  and  order  denying  motion  for 
new  trial  upon  erroneous  assumption  that  motion  for  new  trial  was 
made  and  denied. 
See  Appeal,  8. 

Order  appointing  referee  in  visitation  proceedings  under  section 
16  of  Membership  Corporations  Law  not  appealable  to  Appellate 
Division. 

See  Appeal,  9. 
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Court  of  Appeals  concluded  by  judgment  of  Appellate  Division 
that  findings  of  fraud  were  contrary  to  evidence. 

See  Contract,  11. 

Effect  and  weight  of  decision  and  views  of  Appellate  Division  in 
case  sent  back  for  a  new  trial. 
See  Former  Adjudication,  2. 

Erroneous  reversal  and  dismissal  of  complaint  on  merits. 
See  Malicious  Prosecution. 

Injury  to  workman  engaged  in  work  which  he  was  ordered  to  do 
by  foreman  of  defendant —  when  jury  might  have  found  that  acts 
of  .foreman  were  acts  of  superintendence  and  negligent,  decision  of 
Appellate  Division  reversing  judgment  for  plaintiff  is  erroneous  — 
when  case  must  be  remitted  to  Appellate  Division  to  pass  on  the 
facts. 

See  Negligence,  l. 

Error  for  Appellate  Division  to  dismiss  complaint  in  action  to 
register  title  to  land  where  evidence  shows  title  in  plaintiff  to  por- 
tion of  land. 

See  Real  Property,  11. 

ASSESSMENT. 

Invalidity  of  sewer  assessment  because  method  prescribed  by 
statute  was  not  followed  —  Premature  publication  of  notice  of 
assessment  The  charter  of  the  city  of  Johnstown  prescribes,  among 
other  things,  for  the  making  of  an  assessment  for  a  sewer,  the 
establishment  by  its  common  council  of  a  district  of  assessment  and 
the  giving  notice  of  the  proposed  improvement,  either  by  publica- 
tion or  by  personal  service  thereof  upon  each  landowner  whose 
property  is  in  the  district  affected  by  the  assessment.  (§  130.)  A 
resolution  declaring  the  intention  of  the  common  council  to  make 
such  an  assessment  was  duly  adopted,  but  the  notice  of  the  pro- 
posed assessment  was  published  before  the  district  of  assessment 
was  established.  Held,  that  the  method  prescribed  by  the  statute 
for  levying  such  assessment  is  essential  to  the  validity  of  the  pro- 
ceeding and  must  be  followed;  that  the  publication  of  the  notice 
was  premature;  that  the  owners  of  property  to  be  affected  by  the 
proposed  improvement  cannot  be  ascertained  until  the  district  of 
assessment  has  been  established,  and,  hence,  that  the  assessment  is 
invalid  and  must  be  annulled.  People  ex  rel.  Empie  v.  Smith.  95 
See  People  ex  rel.  Potter  v.  Smith  (Mem.),  650;  People  ex  rel. 
N.  f.  C.  d-  II  R.  R.  R.  Co.  v.  Ptirdy  (Mem.),  704. 

Assessment  of  real  property  for  taxation  —  meaning  of  and  method 
of  determining  market  value  —  method  of  showing  inequality  of 
assessments. 
See  Tax,  4. 

ASSSIGNMENT. 

Claims  against  United  States — Assignments  thereof  which  do  not 
conform  to  requirements  of  Federal  statutes  are  void.  An  assign- 
ment of  a  claim  against  the  United  States,  for  supplies  furnished, 
which  fails  to  conform  to  the  requirements  of  the  United  States 
Revised  Statutes  (£  3477)  as  to  executing,  witnessing  and  acknowl- 
edging such  assignment,  is  absolutely  null  and  void  and  does  not 
in  itself  convey  any  interest,  present  or  remotej  legal  or  equitable, 
in  the  claim  transferred.    Manhattan  Commercial  Co.  v.  Paul.    481 
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ATTACHMENT. 

Comity— dissolution  of  foreign  fire  insurance  company  doing 
business  in  this  state — statute  of  foreign  state  that  liquidation  of 
insolvent  insurance  companies  shall  be  made  by  insurance  commis- 
sioner of  that  state  for  benefit  of  creditors  thereof  —  such  commis- 
sioner vested  with  title  to  property  of  company  for  that  purpose  and 
attachment  will  not  be  issued  against  property  of  company  within 
this  state. 

See  Corporations,  2. 

ATTORNEY  AND  CLIENT. 
When  attorney  may  testify  as  to  communication  from  client. 
See  Will,  1. 

BAIL. 

Action  to  recover  cash  bail  deposited  with  sheriff  by  defendant 
arrested  in  action  for  conversion  —  cannot  be  maintained  without 
proof  that  execution  against   property  and  person  of  defendant 
issued  to  county  where  ne  resides  has  been  returned  unsatisfied. 
See  Sheriffs. 

BAILMENT. 

1.  Warehousmen  — Warehouse  receipts  for  goods  in  storage  — 
When  transfer  of  negotiable  receipt  operates  as  transfer  of  right 
of  possession  as  well  as  title  of  goods  described  in  receipt  Under 
the  statute  (General  Business  Law,  Cons.  Laws,  ch.  20,  §  125)  a 
warehouseman  who  issues  a  negotiable  receipt  for  goods,  delivered 
to  him  for  storage,  agrees  in  advance  to  hold  the  goods  for  the 
account  of  any  person  to  whom  the  receipt  is  negotiated,  and 
by  the  very  act  of  negotiation  loses  his  position  as  bailee  for 
the  vendor  and  is  transformed,  without  further  assent,  into  a  bailee 
for  the  vendee.  The  moment  that  a  receipt,  negotiable  in  form,  is 
indorsed  and  delivered,  a  new  relation  of  bailor  and  bailee  springs 
into  being,  and  with  the  birth  of  that  relation  the  possession,  once 
held  by  the  bailee  for  the  account  of  the  vendor,  is  transmuted 
into  a  possession  for  the  account  of  the  vendee.  The  result  is  a  real 
delivery  to  the  same  extent  as  if  the  goods  had  been  transported  to 
another  warehouse  named  by  the  vendee,  and  with  this  transmuta- 
tion of  possession  the  vendor's  lien  is  at  an  end.  RutnmeU  v. 
Blanchard.  848 

2.  When  action  of  replevin  cannot  be  maintained  against  ware- 
houseman for  goods  transferred  to  third  party  by  indorsement  and 
delivery  of  negotiable  receipt  Plaintiffs  sold  goods,  stored  in  a 
warehouse,  for  which  they  held  warehouse  receipts,  issued  in  their 
name,  and  negotiable  in  form.  These  receipts  the  plaintiffs 
indorsed  and  transferred  to  the  purchasers  of  the  goods.  There- 
after one  of  the  purchasers  tendered  the  receipts  to  the  warehouse- 
man and  requested  that  new  receipts  be  issued.  This  was  refused 
because  the  charges  of  the  warehouseman  were  not  paid.  A  few 
days  later  the  purchasers  became  bankrupt.  The  goods  have  never 
been  paid  for,  and  the  plaintiffs,  on  learning  that  the  buyers  were 
insolvent,  paid  the  warehouse  charges  and  demanded  delivery. 
This  demand  was  refused;  an  action  of  replevin  followed,  and 
thereafter  the  trustees  in  bankruptcy  of  the  buyers  were  substi- 
tuted as  defendants.  Held,  that  by  their  transfer  of  the  negotiable 
warehouse  receipts  to  the  purchasers,  the  plaintiffs  lost  their  lien 
as  vendors  and,  hence,  cannot  maintain  an  action  of  replevin 
therefor.  Id\ 

3.  Stoppage  in  transitu.  Plaintiffs  contend  that  if  thev  have 
lost  their  lien,  they  may  none  the  less  regain  possession  by  the 
exercise  of  the  right  of  stoppage  in  transitu.    Held,  that  inerchan- 
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dise  is  not  in  transit  unless  it  has  been  delivered  to  a  bailee  for  the 

Surpose    of    transportation,    that   this   merchandise   was   never 
elivered  to  a  bailee  for  that  purpose  and,  hence,  the  right  of 
stoppage  never  existed.  Id. 

BASTARDY. 

1.  Filiation  proceedings  —  Statute  must  be  strictly  complied  with. 
Under  the  common  law  the  father  of  a  bastard  was  not  liable 
for  the  support  of  either  the  mother  or  the  child.  In  this  state  the 
liability  of  the  father  exists  solely  by  virtue  of  the  statute  (Code 
Crim.  Fro.  §§  888-886),  and  the  proceedings  by  which  the  liability 
shall  be  determined  and  fixed  are  defined  and  controlled  exclusively 
by  such  statute  which  must  be  in  its  substance  strictly  and  fully 
complied  with.    People  ex  rel.  Lawton  v.  Snell.  527 

2.  Jurisdiction  of  police  justice.  Under  the  Code  of  Criminal 
Procedure,  as  applicable  to  second  class  cities  (Second  Class  Cities 
Law  [Cons.  Laws,  ch.  53],  8  185),  a  police  justice  of  a  city  in  that 
class  has  jurisdiction  to  try  bastardy  proceedings  only  where  the 
defendant  is  arrested  in  the  county  of  the  police  justice,  or  where, 
having  been  arrested  in  another  county,  and  having  been  afforded 
an  opportunity  to  give  the  security  prescribed  by  law,  he  has  failed 
to  give  it.  Id. 

3.  When  police  justice  acting  without  statutory  jurisdiction  holds 
defendant  in  bastardy  proceeding,  he  must  be  released  on  habeas 
corpus.  A  bastardy  proceedi ng  was  instituted  before  a  police  j ustice 
in  a  city  of  the  second  class,  and  a  warrant  issued  for  the  arrest  of 
defendant,  who  was  arrested  in  another  county,  but  was  not  taken 
before  any  magistrate  of  that  county.  He  was  taken  before  the 
police  justice  who  had  issued  the  warrant,  who  thereupon  entered 
upon  the  inquiry  in  respect  to  the  charge  against  defendant  in  the 
manner  provided1  by  the  statute  (Code  Crim.  Pro.  §  848),  although 
defendant  by  his  counsel  objected  to  the  jurisdiction  of  such  police 

i* ustice.  The  police  justice  entered  an  order  of  filiation  requiring 
lim  to  give  the  undertaking  required  by  the  statute  (Code  Crim. 
Pro.  §  851).  Defendant  did  not  comply  with  such  order  and  was 
arrested  under  the  statute  (Code  Crim.  Pro.  §  852)  and  committed 
to  the  county  jail  of  the  county  in  which  the  proceeding  was  insti- 
tuted. Thereupon  he  obtained  a  writ  of  habeas  corpus,,  which, 
upon  its  return,  was  dismissed  by  the  count v  judge,  which  order 
was  affirmed  by  the  Appellate  Division.  Held,  error;  that  the  order 
of  filiation  was  void  because  the  police  justice  transgressed  his 
power,  and  the  relator  was  entitled  to  be  discharged.  Id. 

Failure  to  obey  order  of  filiation  does  not  constitute  breach  of 
undertaking  given  to  secure  attendance  of  defendant  in  court. 
See  Undertaking. 

BILL  OF  SALE. 

When  bill  of  sale  filed  pursuant  to  the  Lien  Law  operates  as  a 
chattel  mortgage. 
See  Mortgage. 

BILLS,  NOTES  AND  CHECKS. 

Effect  of  delivery  ofpromissorg  note  —  When  evidence  that  deliv- 
ery is  conditional  may  be  received  —  Facts  examined  and  held  that 
note  in  question  was  delivered  as  and  for  a  complete  and  binding 
contract*  but  agreement  as  to  payment  of  interest  was  usurious. 
The  manual  transfer  of  an  instrument,  in  form  a  complete  con- 
tract, does  not  bar  parol  evidence  that  it  is  not  to  become  bind- 
ing until  the  happening  of  some  condition  precedent  resting  in 
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parol,  or  that  the  transfer  is  for  a  special  purpose.  It  is  a  question 
of  fact  whether  any  written  agreement,  though  in  the  possession  of 
the  obligee,  has  been  delivered  by  the  obligor  as  a  binding  agree- 
ment, or  whether  any  delivery  that  has  been  made  is  conditional 
onlv.  Act  and  intention  are  the  essential  constituents  of  a  delivery 
which  makes  the  instrument  operative  according  to  its  terms. 
The  final  question  is,  did  the  obligor  do  such  act  in  reference 
to  it  as  evidences  an  intention  to  give  it,  in  the  possession  or 
control  of  the  obligee,  effect  and  operation  according  to  its  terms. 
Whenever  there  has  been  a  delivery  of  the  instrument  for  the  pur- 
pose of  giving  it  such  effect,  it  becomes  a  present  and  completed 
contract  and  parol  evidence  cannot  be  given  to  contradict,  vary  or 
modify  its  terms.  On  examination  of  the  facts,  field,  that  in 
the  present  case  there  was  a  full  consideration  of  the  note  in 
suit,  the  plaintiff  held  it  for  value,  the  defendants  knew  that  a 
loan  was  made  because  of  and  in  reliance  upon  it,  and  its 
delivery  and  their  obligation  and  liability  as  expressed  by  its 
terms.  The  facts  permitted  the  one  conclusion  that  the  writing 
was  delivered  as  a  present  and  complete  contract.  Applying 
the  rule  that  if  the  court  can  see  that  the  real  transaction  was 
the  loan  or  forbearance  of  money  at  usurious  interest,  its  plain 
and  imperative  duty  is  to  so  declare  and  hold  a  security  tnere- 
for  void.  Held,  that  the  character  of  the  agreement  relating 
to  the  loan  of  the  money  secured  by  the  note  in  suit  involving  the 
employment  of  plaintiff  at  a  salary  which  he  did  nothing  to  earn 
permitted  the  trial  court  to  decide  that  it  was  a  device  to  conceal 
usury.    €hranni8  v.  Stevens.  583 

See  Coon  v.  Miller  (Mem.),  670;  Werner  v.  Heinze  (Mem.),  681; 
Holland  v.  Ricketts  (Mem.),  684;  QaiUey  v.  Albany  Foun- 
dry Co.  (Mem.),  693;  Anguish  v.  Blair  (Mem.),  746;  Perkins- 
Goodwin  Co.  v.  Post  (Mem.),  768. 

BRIDGES. 

When  state  officials  compelled  to  replace  highway  bridge  over 
barge  canal. 
See  Canals. 

BROKERS. 

When  real  estate  transaction  did  not  pass  beyond  the  stage  of 
negotiation. 

See  Commissions. 

CANALS. 

Bridges  —  When  injunction  may  be  obtained  against  state  offi- 
cials compelling  them  to  build  new  highway  bridge  over  barge 
canal  under  the  provisions  of  the  Barge  Canal  Act.  The  Barge 
Canal  Act.(L.  1903,  ch.  147,  §  8)  provides  that  "New  bridges  shall 
be  built  over  the  canals  to  take  the  place  of  existing  bridges  when- 
ever required,  or  rendered  necessary  by  the  new  location  of  the 
canals,"  and  places  that  duty  upon  the  defendant  state  officials. 
By  virtue  of  this  act  where  a  highway  bridge  across  the  Hudson 
river  between  two  towns  has  been  rendered  useless  by  the  canaliza- 
tion of  the  river  at  that  point,  the  towns  affected  thereby  are  entitled 
to  an  injunction  enjoining  and  restraining  the  canal  board,  and 
other  state  officials  having  charge  of  the  state  canals,  from  failing 
and  refusing  to  complete  the  building  of  a  new  bridge  to  take  the 
place  of  the  bridge  rendered  useless  by  the  new  canal.  A  conten- 
tion that  the  judgment  herein  cannot  be  sustained,  because  it 
attempts  to  fix  a  liability  against  the  state  without  legislative 
permission  and  that  the  Supreme  Court  is  without  jurisdiction, 
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is  untenable.  The  action  is  not  against  the  state,  but  against  cer- 
tain state  officers,  and  the  judgment  merely  directs  these  officials 
to  perform  their  statutory  duty*    Toton  of  Boston  v.  Canal  Board. 

486 
CARRIERS. 

1.  When  promise  on  part  of  consignee  to  pay  freight  charges 
implied.  A  consignee  is  the  presumptive  owner  of  freight  consigned 
to  nim.  When  he  accepts  it.  and  tne  carrier  having  no  knowledge 
or  notice  before  the  delivery  that  the  consignee  was  a  factor  or  agent 
and  that  his  acceptance  would  be  in  that  capacity,  the  law  implies 
a  promise  on  the  part  of  such  consignee  to  pay  the  charges,  when 
such  are  the  terms  on  which  the  freight  is  to  be  delivered.  Penn. 
R.  R.  Co.  v.  Titus.  17 

2.  Rates  fixed  tender  Interstate  Commerce  Act  arbitrary  —  Con- 
signee not  released  by  partial  payment.  The  United  States  stat- 
utes, known  as  the  Interstate  Commerce  Act,  make  freight  rates  on 
railroads  engaged  in  interstate  commerce  arbitrary,  immutable  by 
the  agreement,  mistake  or  artifice  of  the  parties  and  not  to  be 
deviated  from.  Pavment  of  part  of  the  correct  amount  by  the 
consignee  does  not  fulfill  or  release  performance  of  his  contract. 

Id. 

See  Kalle  &  Co.  v.  Morton  (Mem.),  656;  Howatt  v.  Barrett 
(Mem.),  660. 

CERTIORARI. 

See  People  ex  rel.  Noble  x.  Remsen  (Mem.),  641. 

When  Appellate  Division  not  authorized,  on  certiorari,  to  deter- 
mine disputed  questions  of  fact. 
See  Appeal,  1. 

CHARGE. 

Erroneous  charge  as  to  meaning  of  word  "wrong"  in  statutory 
definition  of  u  insanity." 
See  Crimes,  4. 

Erroneous  charge  that  pedestrian  is  not  bound  to  look  at  all  before 
crossing  street. 

See  Negligence,  8. 

Erroneous  charge  as  to  acts  of  possession  in  an  action  to  recover 
possession  of  land. 

See  Real  Property,  6.  • 

CHATTEL  MORTGAGE. 

When  bill  of  sale  filed  pursuant  to  the  Lien  Law  operates  as  a 
chattel  mortgage. 
See  Mortgage. 

CITIES. 

When  objection  that  charter  of  newly-incorporated  city  is  uncon- 
stitutional, on  account  of  excessive  indebtedness,  is  prematurely 
raised. 

See  Constitutional  Law. 

CIVIL  SERVICE. 

New  York  {city  of) —  When  board  of  aldermen  authoHzed  by 
charter  so  to  do  have  fixed  salary  of  position  in  department  of  edu- 
cation, board  of  education  cannot  increase  or  decrease  the  compen- 
sation. Where  the  board  of  aldermen  of  the  city  of  New  York,  pur- 
suant to  the  authority  exclusively  vested  in  them  by  the  charter, 
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has  adopted  a  resolution  creating  the  position  of  draftsman  in 
the  department  of  education  and  fixed  the  salary,  the  board  of 
education  is  powerless  to  increase  or  decrease  such  compensation. 
Plaintiff  was  appointed  to  that  position  by  the  board  of  educa- 
tion, but  was  for  a  considerable  period  paid  a  less  sum  than  that 
fixed  by  the  board  of  aldermen.  Several  years  afterward  his  salary 
was  attempted  to  be  increased  by  the  board  of  education,  and  there- 
after he  filed  a  claim  and  demand  for  certain  arrears  of  salary  earned 
before  such  attempted  increase,  and  when  payment  thereof  was 
refused  this  action  was  commenced  for  the  balance.  The  defend- 
ant asserts  that  a  release  was  given  by  the  plaintiff  in  return  for 
the  change  of  position  on  the  part  of  the  board  of  education,  and, 
therefore,  there  was  a  valuable  consideration  therefor.  Held,  that 
since  the  board  of  education  had  no  power  to  decrease  or  increase 
the  salary  of  plaintiff,  there  is  an  absence  of  consideration  for  the 
instrument  signed  by  plaintiff  and  he  is  entitled  to  recover  for  six 
years'  services  prior  to  the  date  of  the  demand  and  claim.  Pitt  v. 
Board  of  Education,  N.  Y.  304 

See  Matter  of  Griffin  v.  Williams  (Mem.),  651;  People  ex  rel. 
Pommer  v.  Thompson  (Mem.),  721. 

CODE  OF  CIVIL  PROCEDURE. 

1.  §  191 — Appeal  —  Workmen's  Compensation  Act  —  Construction 
of  provisions  for  appeals  to  the  Court  of  Appeals — Such  appeals 
cannot  be  taken  unless  certified  by  Appellate  Division  or  permitted 
by  Court  of  Appeals  or  a  judge  thereof.  The  Workmen's  Compen- 
sation Act  provides  a  summary  remedy  which  differs  in  substantial 
respects  from  a  civil  action  to  recover  damages  for  personal  injuries 
caused  by  negligence.  It  was  not  the  legislative  design  to  extend 
the  right  of  appeal  or  to  permit  appeals  to  the  Court  of  Appeals  in 
cases  arising  under  it  where  no  right  of  appeal  would  exist  if  the 
employee  had  sought  to  enforce  his  rights  in  an  action  for  damages 
for  personal  injuries  resulting  from  negligence.  Under  the  pro- 
visions of  that  act  (L.  1914,  ch.  41,  §  28),  an  appeal  cannot  be  taken 
to  the  Court  of  Appeals  from  a  unanimous  decision  unless  the 
Appellate  Division  permits  it  and  certifies  that  in  its  opinion  a 
question  of  law  is  involved  which  ought  to  be  reviewed  or  unless,  in 
case  of  its  refusal  to  so  certify,  an  appeal  is  allowed  by  a  judge  of 
this  court.    (Code  Civ.  Pro.  §  191.)    Matter  of  Harnett  v.  Steen  Co. 

101 
See,  also,  paragraph  7,  this  title. 

2.  §  370—  Construction  of  statute  defining  adverse  possession. 
Where  the  defendant  in  an  action  to  recover  the  fee  and  the  pos- 
session of  land  pleaded  adverse  possession  and  that  question  was 
submitted  to  the  jury,  it  was  error  for  the  trial  court  to  charge, 
as  a  matter  of  law,  and  unqualifiedly,  that  cultivation  means  to 
disturb  the  surface  of  land,  and  to  how  .and  cultivate  and  reap,  and 
in  substance  that  cutting  grass  from  a  lot  is  not  such  an  improve- 
ment as  may  constitute  adverse  possession.  The  language  of  the 
statute,  which  defines  and  declares  that  which  constitutes  adverse 
possession  (Code  Civ.  Pro.  $  370),  should  be  construed  with  refer- 
ence to  the  nature,  character,  condition  and  location  of  the  property 
under  consideration.    Ramapo  Manfg.  Co.  v.  Mapes.  868 

3.  §  382  —  Statute  of  Limitations  —  When  action  to  recover  exces- 
sive fees  paid  to  testamentary  trustee  barred.  Defendant,  as 
executor,  made  yearly  accountings  in  the  Surrogate's  Court  up 
to  the  time  of  his  resignation,  when,  by  direction  of  the  surro- 
gate, he  transferred  the  estate  to  the  general  guardians  of  the 
plaintiff,   then    an   infant,  and   was  discharged  from  all  liability 
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and  duty  on  account  of  the  estate.  More  than  seventeen  years 
after  the  first  accounting  and  more  than  ten  years  after  the  last 
one,  this  action  was  brought  to  vacate  the  decrees  of  the  surro- 
gate and  reclaim  excessive  payments  for  commissions,  costs  and 
allowances.  Held,  that  this  is  not  an  action  on  the  ground  of 
fraud  within  the  meaning  of  the  statute  (Code  Civ.  Pro.  §  882);  that 
there  was  no  fraud  in  the  procurement  of  the  decrees,  even  if  void 
because  beyond  the  jurisdiction  of  the  surrogate,  nor  in  the  reten- 
tion of  the  excessive  payments  under  the  decrees,  and,  hence, 
whether  the  period  of  limitation  be  six  or  ten  years,  the  cause  of 
action  is  barred.     Spallholz  v.  Sheldon.  205 

4.  §§  500-513  —  Counterclaim  —  Recoupment  —  When  claim  which 
might  have  been  set  up  as  a  recoupment  under  the  common  law.  may 
be  interposed  as  a  counterclaim  in  an  action  on  an  assigned  claim. 
The  counterclaim  created  by  our  statutes  embraces,  at  law  exclu- 
sively, and  is  broader  and  more  comprehensive  than  recoupment 
and  set-off.  Those  statutes  (Code  Civ.  Pro.  §§  500-513)  prescribe 
and  define  the  fabric  and  regulate  the  exercise  of  a  counterclaim. 
The  doctrines  of  set-off  and  recoupment  promote  justice  and 
diminish  circuity  of  litigation.  Courts  and  legislatures  deem  them 
remedial  in  character,  and  the  rules  creating  and  regulating  them 
are  entitled  to  a  construction  fairly  liberal.  Under  the  rule  relating 
to  recoupment  (Code  Civ.  Pro.  §  501)  an  assigned  claim  is  subject  to 
the  right  of  the  debtor  to  claim  damages  for  a  violation,  prior  to  its 
enforcement,  by  the  assignor  of  his  obligation.  The  assignee,  in 
suing  the  claim,  stands  in  the  place  of  the  assignor,  succeeding  to 
the  benefits  it  might  bring,  but  chargeable  to  the  extent  of  it  with 
the  liabilities  of  the  assignor  arising  from  his  default,  or  in  exact 
language  the  assignee  represents  the  assignor  in  regard  to  the  claim. 
Setbert  v.  Dunn.  237 

5.  §§582-587,  596,  597— Arrest— Bail— Action  to  recover  cash 
bail  deposited  with  sheriff  by  defendant  arrested  in  action  for  con- 
version —  Cannot  be  maintained  without  proof  that  execution 
against  property  and  person  of  defendant  issued  to  county  where 
Tie  resides  has  been  returned  unsatisfied.  Where  cash  bail  was 
deposited  by  a  defendant  with  the  sheriff  who  had  arrested  him 
in  an  action  for  conversion,  and  the  circumstances  were  such  that 
defendant  became  liable  as  bail  (Code  Civ.  Pro.  §§  582-587,  596) 
and  executions  upon  the  judgment  thereafter  obtained  in  such 
action  were  issued  first  against  the  property  and  after  its  return 
against  the  person  of  the  defendant,  to  the  succeeding  sheriff  of  the 
same  county,  who  subsequently  returned  the  first  execution  as 
unsatisfied,  and  the  second  indorsed  "not  found,"  a  judgment 
against  the  former  sheriff  in  an  action  by  the  judgment  creditor 
to  recover  the  cash  bail  cannot  be  sustained  where  there  is  a 
failure  to  allege  and  prove  that  the  judgment  debtor  against 
whom  the  execution  was  issued  was  not  a  resident  of  this  state, 
or  that  the  execution  against  his  property  had  been  issued  to  the 
county  where  he  resides,  as  required  by  the  statute.  (Code  Civ. 
Pro.  §§  597, 1489.)    Tiffany  v.  Harvey.  300 

6.  §  835— When  attorney  may  testify  as  to  communications  from 
client.  A  husband  and  wife  consulted  an  attorney  with  reference 
to  the  drafting  of  mutual  wills,  which  contained  reciprocal  con- 
ditions. Held,  that  the  provisions  of  section  835  of  the  Code  of  Civil 
Procedure  preventing  an  attorney  from  divulging  communications 
from  a  client  do  not  apply  in  a  controversy  arising  between  bene- 
ficiaries under  such  wills.  The  disability  exists  only  when  the  com- 
munications are  intended  to  be  confidential.   Wallace  v.  Wallace.  28 
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7.  Appeal—  When  service  of  notice  of  entry  of  judgment  neces- 
sary to  set  time  running  within  which  application  for  leave  to 
appeal  may  be  made.  Under  section  1310  of  the  Code  of  Civil  Pro- 
cedure service  of  notice  of  entry  of  the  judgment  of  affirmance  upon 
the  appellant  is  necessary  to  set  the  time  running  within  which  the 
application  for  leave  to  appeal  must  be  made  in  a  case  specified  in 
subdivision  2  of  section  191  of  said  Coda  Qalvin  v.  N.Y.C.&  H. 
R  R  R  Co.  (Mem.).  710 

8.  §j5  1250,  1251—  Judgments  —  A  judgment  upon  being  filed  and 
docketed  becomes  a  lien  upon  real  estate  without  the  issue  of  an  exe- 
cution. Since  the  enactment  of  the  Revised  Laws  of  1813  (Vol.  1,  ch. 
50,  p.  501),  re-enacted,  with  amendments  and  amplifications,  in  the 
Revised  Statutes  and  now  embodied  in  the  provisions  of  the  Code 
of  Civil  Procedure  (S§»  1250,  1251),  a  judgment  upon  being  filed  and 
docketed  becomes  a  lien  upon  the  real  estate  of  the  debtor  and  it  is 
no  longer  necessary  for  that  purpose  that  an  execution  should  be 
issued  thereon.    Hulbert  v.  Hulbert.  430 

9.  §1346— Appeal  —  Erroneous  reversal  of  judgment  and  order 
denying  motion  for  new  trial  upon  erroneous  assumption  that 
motion  for  new  trial  was  made  and  denied.  Upon  an  appeal  from 
a  judgment  and  from  an  order  of  a  County  Court  denying  a  motion 
for  a  new  trial,  although  no  such  order  is  set  out  in  the  appeal  book 
and  no  mention  of  any  motion  for  a  new  trial  was  made,  the  Appel- 
late Division,  before  the  amendment  to  section  1846  of  the  Code  of 
Civil  Procedure,  reversed  the  judgment  and  the  order  appealed 
from  on  the  ground  that  the  verdict  of  the  jury,  upon  the  question 
of  fact  submitted,  and  the  findings  of  the  trial  court,  are  without 
evidence  to  support  them  and  that  the  weight  of  evidence  estab- 
lishes that  there  was  a  settlement  of  the  claim  for  which  judgment 
was  rendered.  Held,  that  such  order  of  reversal  could  have  been 
made  only  upon  the  review  of  an  order  which  the  Appellate  Divi- 
sion assumed  to  exist,  denying  a  motion  for  a  new  trial  at  the  end 
of  the  case  in  the  County  Court;  that,  there  being  in  fact  no  order 
of  that  kind  in  existence,  the  Appellate  Division  was  without  power 
upon  the  record  before  it  to  grant  a  new  trial  upon  the  grounds 
stated  in  its  order,  and  hence  that  order  must  be  reversed  and  the 
case  remitted  to  the  Appellate  Division  to  pass  upon  the  appeal 
from  the  judgment  without  reference  to  any  supposed  order  deny- 
ing a  motion  for  a  new  trial.    Smith  v.  Smith.  495 

§1489.    See  par.  5,  this  title. 

10.  §  2141  —  Appellate  Division  not  authorized  to  determine  dis- 
puted question  of  fact  on  certiorari.  In  a  certiorari  proceeding  to 
review  the  action  of  a  common  council  in  levying  a  sewer  assess- 
ment, section  2141  of  the  Code  of  Civil  Procedure  does  not  authorize 
the  Appellate  Division  to  determine  disputed  questions  of  fact 
involving  the  rights  of  the  parties  or  to  grant  final  judgment  upon 
the  fact  so  found  by  it.    People  ex  rel.  Empie  v.  Smith.  95 

10.  §§  2607,  2768  —  When  petitioner  sufficiently  interested  in 
estate  to  maintain  proceeding  for  production  of  will.  Decedent, 
by  a  will  which  has  been  admitted  to  probate,  gave  all  of  his  prop- 
erty to  the  Metropolitan  Museum  of  Art.  Subsequently  the  heirs 
at  law  and  next  of  kin  of  decedent  entered  into  an  agreement  with 
the  museum  by  which,  in  consideration  of  a  certain  sum  paid  to 
them,  they  released  to  the  museum  all  right,  title  and  interest  in 
and  to  any  property  of  decedent  which  they  had  or  might  have. 
Thereafter  a  proceeding  was  commenced  in  the  Surrogate's  Court 
by  a  brother  of  decedent  upon  a  petition  asking  for  an  order 
requiring  a  designated  person  to  show  cause  why  he  should  -et 
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produce  a  will  alleged  to  have  been  executed  by  decedent,  subse- 
quent to  the  will  which  had  been  admitted  to  probate,  which  was 
alleged  to  be  in  his  possession,  and  the  Surrogate's  Court  made  an 
order  which  required  the  production  of  the  alleged  will.  This  order 
was  reversed  by  the  Appellate  Division.  Thereafter  a  sister  of  dece- 
dent filed  a  petition  claiming  to  be  interested  in  the  estate,  making 
substantially  like  allegations  as  those  made  by  her  brother.  Upon 
this  petition  she  obtained  an  order  requiring  such  person  to  show 
cause  why  he  should  not  produce  the  will  of  decedent  alleged  to  be 
in  his  possession.  Upon  the  hearing  upon  said  order  and  petition 
and  opposing  affidavits,  the  Surrogate's  Court  vacated  and  set  aside 
the  order,  although  petitioner  stated  that  she  was  prepared  to  offer 
additional  testimony  concerning  the  existence  of  said  will.  The  sur- 
rogate recited  as  authority  for  such  decision  the  opinion  of  the 
Appellate  Division  in  the  proceeding  previously  instituted  by  the 
brother  of  the  petitioner  herein.  Held,  error;  that  the  petitioner 
was  in  no  way  a  party  to  the  proceeding  commenced  by  her  brother 
and  is  not  bound  by  the  decision  therein;  that,  although  the  peti- 
tioner is  bound  by  the  agreement  with  the  Museum  of  Art  until  it 
is  successfully  attacked,  she  is  interested  in  the  estate  of  decedent 
(Code  Civ.  Pro.  §§  2607,  2768,  subd.  1 1),  her  interest  being  contingent 
upon  the  production  and  probate  of  the  alleged  subsequent  will  and 
upon  the  annulment  of  the  contract  with  the  Museum  of  Art. 
Matter  of  Hardy.  132 

CODE  OF  CRIMINAL  PROCEDURE. 

1.  §332  —  When  rule  that  conviction  for  crime  punishable  by 
death  shall  not  be  had  upon  plea  of  guilty  uot  applicable.  A  con- 
tention by  .defendant  that  his  conviction  should  be  set  aside, 
under  the  rule  that  ua  conviction  shall  not  be  had  upon  a  plea 
of  guilty  where  the  crime  charged  is  or  may  be  punishable  by 
death  "  (Code  Crim.  Pro.  $  332),  is  untenable.  "  The  statute  has  no 
application  to  this  case.  The  defendant  was  not  convicted  upon  a 
plea  of  guilty.  He  has  been  tried  before  a  duly  organized  court  and 
found  guilty  and  there  was  no  denial  of  due  process  of  law.  People 
v.  Schmidt  .  324 

2.  §  393  —  Murder  —  Trial  —  Improper  and  unwarranted  State- 
ments made  by  a  district  attorney  in  his  argument  to  a  jury  in  a 
murder  case  criticised  and  censured.  Under  the  statute  (Code 
Crim.  Pro.  §  393)  the  neglect  or  refusal  of  a  defendant  in  a  criminal 
case  to  testify  as  a  witness  in  his  own  behalf  does  not  create  any 
presumption  against  him,  and  hence  it  was  improper  for  the  dis- 
trict attorney  in  his  argument  to  the  jury  in  a  murder  case  where 
the  defendant  was  not  sworn  as  a  witness  to  call  attention  to  the 
uncontradicted  testimony  of  a  witness  for  the  prosecution,  who 
was  the  infant  son  of  the  defendant  and  the  only  one  who  heard 
and  saw  what  was  done  by  the  defendant  and  his  victim  imme- 
diately before  and  after  the  assault,  and  then  say:  UI  call  your 
attention  to  the  fact  that  Thomas  Watson's  testimony  has  been 
absolutely  uncontradicted.  Now  you  know  that.  You  saw  that, 
and  you  must  be  aware  of  the  fact  that  if  there  was  anything 
about  what  Thomas  Watson  stated  that  was  not  true  there  was  a 
way  to  contradict  his  testimony.  Now  how  can  you,  therefore,  con- 
scientiously perform  your  duties  as  jurymen  right  here,  and  when 
you  go  into  the  jury  room  and  say  to  yourselves:  4  We  don't  believe 
this  or  that  of  Thomas  Watson's  testimony.'  "  *  *  *  "Every 
single  part  of  the  testimony  in  this  case  falling  from  the  lips  of  the 
son  prove  that  (premeditation)  unquestionably,  and  if  it  were  not 
true,  and  you  gentlemen  of  the  jury  cannot  sit  there  and  tell  me  it 
would  not  have  been  contradicted.''    People  v.  Watson.  565 

50 
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8.  §  399 -—  When  witness  not  an  accomplice.  A  witness  called  by 
the  prosecution  had  poisoned  other  horses  under  the  orders  of  one 
of  the  defendants  and  had  been  paid  by  the  association,  but  he  did 
not  poison  the  horse  in  question  and  had  no  part  in  the  poisoning. 
Held,  that  he  was  not  an  accomplice  within  the  meaning  of  the 
statute  (Code  Crim.  Pro.  §  899).    People  v.  Swersky.  471 

4.  §  465  —  Murder  —  Motion  for  new  trial  on  ground  of  newly-dis- 
covered evidence  —  Statement  by  defendant  that  his  confession  was 
false  and  plea  of  insanity  feigned  and  that  he  did  not  commit  the 
murder  is  not  newly-discovered  evidence  within  meaning  of  statute. 
A  motion  for  a  new  trial  in  a  murder  case  upon  the  ground  of 
newly-discovered  evidence  must  be  denied  where  such  evidence 
consists  of  an  affidavit  by  defendant  stating  that  his  confession, 
proved  at  the  trial,  that  he  committed  the  murder  and  his  defense 
of  insanity  were  false;  that,  on  the  contrary,  his  victim  was  not 
murdered  "but  died  from  a  criminal  operation  performed  upon  her 
to  which  defendant  and  others  were  parties,  and  that  he  made  the 
confession  and  feigned  insanity  in  the  hope  that  he  might  be 
acquitted  and  his  confederates  go  free.  Such  statement  is  not 
44 newly-discovered  evidence"  within  the  meaning  of  the  statute 
(Code  Crim.  Pro.  8  465,  subd.  7),  and,  therefore,  the  courts  have  no 
power  to  grant  a  new  trial  thereon,  and  it  is  not  necessary  to  deter- 
mine whether  his  present  story  is  true.    People  v.  Schmidt         324 

5.  §  542 —  When  error  on  trial  disregarded.  An  error  in  instruct- 
ing the  jury  that  a  witness  was  not  an  accomplice  will  be  dis- 
regarded: when  the  court  is  satisfied  that  even  though  the  witness 
had  been  characterized  as  an  accomplice,  the  jury  would  have  found 
the  defendant  guilty  because  of  the  abundance  of  other*  corroborat- 
ing evidence.    (Code  Crim.  Pro.  §  542.)    People  v.  Swersky.  471 

6.  §§  838-886  —  Bastardy  —  Jurisdiction  of  police  justices  in 
cities  of  second  class  —  When  police  justice  acting  without  statu- 
tory jurisdiction  holds  defendant  in  bastardy  proceeding  defend- 
ant must  be  released  on  habeas  corpus.  Under  the  common  law 
the  father  of  a  bastard  was  not  liable  for  the  support  of  either  the 
mother  or  the  child.  In  this  state  the  liability  of  the  father  exists 
solely  by  virtue  of  the  statute  (Code  Crim.  Pro.  §§  888-886),  and  the 
proceedings  by  which  the  liability  shall  be  determined  and  fixed 
are  defined  and  controlled  exclusively  by  such  statute  which  must 
be  in  its  substance  strictly  and  fully  complied  with.  Under  the 
Code  of  Criminal  Procedure,  as  applicable  to  second  class  cities 
(Second  Class  Cities  Law  [Cons.  Laws,  ch.  58],  §  185),  a  police 
justice  of  a  city  in  that  class  has  jurisdiction  to  try  bastardy  pro- 
ceedings only  where  the  defendant  is  arrested  in  the  connty  of  the 
police  justice,  or  where,  having  been  arrested  in  another  county, 
and  having  been  afforded  an  opportunity  to  give  the  security 
prescribed  by  law,  he  has  failed  to  give  it.  A  bastardy  proceeding 
was  instituted  before  a  police  justice  in  a  city  of  the  second  class, 
and  a  warrant  issued  for  the  arrest  of  defendant,  who  was  arrested 
in  another  county,  but  was  not  taken  before  any  magistrate  of 
that  county.  He  was  taken  before  the  police  justice  who  had 
issued  the  warrant,  who  thereupon  entered  upon  the  inquiry  in 
respect  to  the  charge  against  defendant  in  the  manner  provided  by 
the  statute  (Code  Crim.  Pro.  §  848),  although  defendant  by  his  coun- 
sel objected  to  the  jurisdiction  of  such  police  justice.  The  police 
justice  entered  an  order  of  filiation  requiring  him  to  give  the  under- 
taking required  by  the  statute  (Code  Crim.  Pro.  §  851).  Defendant 
did  not  comply  with  such  order  and  was  arrested  under  the  statute 
(Code  Crim.  Pro.  §  852)  and  committed  to  the  county  jail  of  the 
county  in  which  the  proceeding  was  instituted.    Thereupon   he 
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obtained  a  writ  of  habeas  corpus,  which,  upon  its  return,  was  dis- 
missed by  the  county  judge,  which  order  was  affirmed  by  the 
Appellate  Division.  Held,  error:  that  the  order  of  filiation  was 
void  because  the  police  justice  transgressed  his  power,  and  the 
relator  was  entitled  to  be  discharged. '  People  ex  rel.  Lawton  v. 
Snell.  527 

7.  Idem  —  Bastardy  —  Failure  to  obey  order  of  filiation  does  not 
constitute  breach  of  undertaking  given  to  secure  attendance  of 
defendant  in  court  An  undertaking  in  a  bastardy  proceeding  insti- 
tuted under  title  5  of  the  Code  of  Criminal  Procedure  provided  that 
if  the  defendant  should  appear  and  answer  the  charge  at  the  next 
County  Court  in  the  county  where  the  warrant  was  issued  "and 
obey  its  order  thereon,"  then  the  obligation  to  be  void.  The  defend- 
ant so  appeared  and  the  trial  resulted  in  an  order  affirming  the  order 
of  filiation  and  ordering  "  that  the  defendant  enter  into  an  under- 
taking as  provided  in  said  order  [of  filiation]  for  the  payment  of  said 
sum  and  the  cost  of  said  proceedings."  The  defendant  did  not  make 
payment  under  the  order  of  filiation,  and  this  action  is  brought 
under  sections  882  and  883  of  said  Code  to  recover  as  and  for  a 
breach  of  the  undertaking.  Held,  that  the  purpose  of  the  under- 
taking was  to  secure  the  attendance  of  the  defendant.  It  was  not 
intended  that  the  affirmance  of  the  order  of  filiation  would  make 
the  sureties  holden  for  the  defendant's  obedience  thereto.  Hence, 
there  was  no  breach.    Hutton  v.  Bretsch.  28 

COMITY. 

Attachment  —  dissolution  of  foreign  fire  insurance  company  doing 
business  in  this  state — statute  of  foreign  state  that  liquidation  of 
insolvent  insurance  companies  shall  be  made  by  insurance  commis- 
sioner of  that  state  for  benefit  of  creditors  thereof  —  such  commis- 
sioner vested  with  title  to  property  of  company  for  that  purpose 
and  attachment  will  not  be  issued  against  property  of  company 
within  this  state. 

See  Corporations,  2. 

COMMISSIONS. 

Real  estate  brokers  —  Facts  examined  in  action  for  sum  to  be  paid 
plaintiff  if  he  obtained  a  customer  for  real  estate  owned  by  defend- 
ants, and  held  that  the  transaction  did  not  pass  beyond  the  stage  of 
negotiation.  It  was  agreed  between  plaintiff  and  defendants  that  in 
case  plaintiff  secured  a  customer  for  certain  real  estate  of  defendants 
to  be  paid  for  at  a  price  named  in  cash  and  by  assuming  payment  of 
a  mortgage  on  the  property  he  should  be  compensated  for  nis  serv- 
ices. Plaintiff  notified  defendants  that  he  had  a  customer  who 
would  pay  the  required  sum  in  cash  and  take  the  property  subject 
to  the  mortgage.  Defendants  the  same  evening  notified  plaintiff, 
44  Come  witn  money  and  purchaser,  otherwise  option  up  at  12 
o'clock."  Plaintiff  did  not  furnish  the  money  that  night.  Held, 
that  the  plaintiff  failed  to  make  out  a  cause  of  action  against  the 
defendants  for  commissions,  because  he  failed  to  secure  a  customer 
who  agreed  to  assume  the  mortgage  or  one  who  made  the  payment 
required  by  the  defendants.    Wtttwer  v.  Hurwitz.  259 

See  Dumas  v.  Auburndale  Realty  Co.  (Mem.),  690;  Huff  v.  Bul- 
ger (Mem.),  781;  Koropjeck  v.  Boherk  (Mem.),  751. 

Employment  of  broker  to  sell  land  —  revocation  —  reporting  of 
offers  of  less  than  price  named  does  not  terminate  employment. 
See  Contract,  7. 

CONCEALED  WEAPONS. 

See  People  v.  Licenziato  (Mem.),  679. 
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See  N.  Y.  C.  &  H.  R.  R.  R.  Co.  v.  People  (Mem.),  7ia 

When  landowner    may  appeal   from  order   confirming  award, 
although  he  has  accepted  payment  thereof. 
See  Appeal,  7. 

Lands  under  water  subject  to  public  easement  of  passage  from 
high- water  line  to  navigable  waters — when  such  easement  does  not 
preclude  right  of  owner  to  substantial  damages  when  lands  under 
water  are  taken  by  municipality  in  condemnation  proceedings. 

See  Eminent  Domain,  1. 

Palisades  Interstate  Park  —  proceedings  to  acquire  land  therefor 
substantially  the  same  as  in  other  condemnation  proceedings  — 
after  awards  for  land  and  property  rights  taken  have  been  con- 
firmed by  the  court  and  no  appeal  taken,  such  awards  cannot  be 
vacated  and  proceedings  discontinued. 
See  Eminent  Domain,  2. 

CONGRESS. 

When  state  courts  have  jurisdiction  to  pass  upon  validity  of  <*lec- 
tion  of  member  of  congress. 
See  Elections,  8. 

CONSOLIDATED  LAWS. 

Ch.  17. 

See  Session  Laws,  7.  8. 
Ch.  20. 

See  Session  Laws.  9. 
Ch.  24. 

See  Session  Laws,  10. 
Ch.  31. 

See  Session  Laws.  11.  12,  24. 
Ch.  33. 

See  Session  Laws.  13. 
Ch.  34. 

See  Session  Laws.  14,  15. 
Ch.  35. 

See  Session  Laws,  10. 
Ch.  45. 

See  Session  Laws.  17. 
Ch.  50. 

See  Session  Laws.  18. 
Ch.  53. 

See  Session  Laws,  19. 
Ch.  59. 

See  Session  Laws,  20. 
Ch.  60. 

See  Session  Laws,  21,  25. 
Ch.64. 

See  Session  Laws,  22. 
Ch.  67. 

See  Session  Laws,  26,  27. 
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CONSPIRACY. 

See  Kornbluth  v.  Isaacs  (Mem.),  767. 

Poisoning  horses  of  competitors  in  business — when  question 
whether  a  witness  is  an  accomplice  is  for  the  jury. 
See  Crimes,  6,  7. 

CONSTITUTIONAL  LAW. 

When  objection  that  charter  of  newly-incorporated  city  is  uncon- 
stitutional, on  account  of  excessive  indebtedness,  is  prematurely 
raised.  By  express  mandate  of  the  Constitution  the  question 
whether  a  city  has  become  indebted  in  excess  of  the  prescribed  per- 
centage is  to  be  determined  by  reference  to  the  assessment  rolls  of 
said  city  on  the  last  assessmentfor  state  or  county  taxes  prior  to  the 
incurring  of  such  indebtedness.  Where  there  has  never  been  any 
assessment  rolls  of  a  city,  an  objection  that  its  charter  is  unconstitu- 
tional in  that  the  indebtedness  of  the  proposed  city  exceeds  ten 
percentum  of  the  assessed  valuation  of  the  real  estate  therein 
subject  to  taxation,  is  prematurely  raised.  People  ex  rel.  Haight 
v.  Brown  (Mem.).  674 

CONTRACT. 

1.  Proposal  for  doing  work  and  acceptance  thereof  by  letter  — 
When  contract  thus  made  not  affected  by  matter  printed  in  small 
type  at  top  or  bottom  of  office  stationery.  When  an  offer,  proposal 
or  contract  is  expressed  in  clear  and  explicit  terms,  matter  which  is 
not  in  the  body  of  the  instrument  or  referred  to  therein,  but  is 
printed  in  small  type  at  the  top  or  bottom  of  the  office  stationery 
of  the  writer,  where  it  is  not  easily  seen,  is  not  necessarily  to  be 
considered  as  a  part  of  such  offer,  proposal  or  contract,  although 
the  contract  is  written  on  such  stationery.  Sturtevant  Co.  v.  Fire 
Proof  Film  Co.  199 

2.  Question  presented  for  first  time  on  appeal  not  ground  for 
reversal.  Where  the  question  whether  such  matter  was  part  of  an 
accepted  proposal  is  not  raised  in  the  pleadings  or  on  the  trial,  in 
which  case  it  might  have  been  presented  as  a  question  of  fact  to 
the  jury,  and  it  does  not  appear  by  inspection  that  such  printed 
matter  was  a  part  of  the  proposal,  it  is  not  ground  for  reversal  of  a 
judgment  against  a  party  first  making  such  claim  on  appeal.       Id. 

3.  Rescission —  When  contract  for  the  purchase  and  sale  of  real 
property  cannot  be  summarily  rescinded  by  purchaser  for  alleged 
delay  in  improvements  agreed  to  be  made  by  vendor.  Where  a  con- 
tract involving  successive  or  continued  acts  is  to  be  performed  in  a 
reasonable  time,  delay,  though  it  will  give  rise  to  a  cause  of  action 
for  damages,  will  not  always  permit  rescission.  The  conduct  of  the 
parties,  while  the  delay  continues,  may  be  such  as  to  indicate  a  pur- 
pose to  keep  the  contract  alive;  and  such  a  purpose  once  mani- 
fested may  hot  be  suddenly  abandoned.  Plaintiff  contracted  with 
defendant  to  purchase  lots  for  a  designated  price,  part  to  be  paid  in 
monthly  installments.  While  the  defendant  was  going  forward  with 
the  work  at  a  rate  of  progress  which  had  evoked  no  protest,  it  was 
suddenly  notified  by  plaintiff  that  the  contract  was  at  an  end,  and 
plaintiff  began  this  action  to  recover  what  he  had  paid  and  to 
impress  a  lien  on  the  lots.  He  contends  that  there  had  been  delay 
in  grading  the  streets  and  in  other  improvements  which  defendant 
had  agreed  to  make  and  that  for  this  delay  he  is  entitled  to  rescind. 
Held,  that  this  summary  rescission  of  the*  contract  was  beyond  the 
plaintiffs  power;  that,  even  if  the  defendant  was  bound  to  com- 
plete the  improvements  within  a  reasonable  time,  and  that  the 
rate  of  progress  was  too  slow,  this  is  not  enough  to  justify  plain- 
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tiffs  rescission  of  the  contract  without  notice  to  the  defendant  that 
the  improvements  must  be  hastened.  Brede  v.  Rosedale  Terrace 
Co.  246 

4.  When  note  or  memorandum  of  contract  not  sufficient  to  satisfy 
requirements  of  Statute  of  Frauds.  In  order  to  satisfy  the  require- 
ments of  the  Statute  of  Frauds  a  written  note  or  memorandum  of 
a  contract  must  include  all  the  terms  of  the  completed  contract. 
It  is  not  sufficient  that  the  note  or  memorandum  may  express  the 
terms  of  a  contract.  It  is  .essential  that  it  should  completely 
evidence  the  contract  which  the  parties  made.  If,  instead  of  prov- 
ing the  existence  of  that  contract,  it  establishes  that  there  was 
in  fact  no  contract,  or  evidences  a  contract  in  terms  and  con- 
ditions different  from  that  which  the  parties  entered  into,  it  fails 
to  comply  with  the  statute.  Poel  v.  Brunswick-Balke-CoUender 
Co.        #  310 

5.  When  printed  clauses  upon  orders  for  goods  must  be  considered 
a  part  thereof  Where  defendant  sent  an  order  for  goods  to  be 
delivered,  which  order  had  printed  upon  it  in  clear  type  under  the 
caption  44  conditions  on  which  the  above  order  was  given, v  clauses 
stating  certain  requirements  as  to  delivery  of  the  goods  and 
requiring  prompt  acknowledgment  by  the  plaintiffs  of  the  defend- 
ant's offer,  as  a  condition  of  its  acceptance,  and  such  printed  clauses 
are  as  plain  and  as  prominently  displayed  upon  the  face  of  the 
order  as  the  written  matter,  and  are  not  in  conflict  with  that  which 
is  written  or  printed,  they  must  be  deemed  to  be  a  part  of  the  order, 
and  cannot  be  eliminated  therefrom  by  the  court  upon  an  inference 
as  to  the  intention  of  the  parties  which  is  not  reflected  in  the  order 
or  in  any  evidence  that  was  received  upon  the  trial.  Id. 

6.  Unaccepted  proposal  to  buy  goods  does  not  constitute  a  con- 
tract. This  is  an  action  to  recover  damages  for  the  breach  of  a  con- 
tract for  the  purchase  of  goods,  which  contract,  plaintiffs  allege, 
was  negotiated  and  completed  by  letters  between  plaintiffs  and 
defendant.  Held,  upon  examination  of  the  letters,  that  the  pro- 
posal to  buy  the  goods  made  by  defendant  was  conditioned  upon 
the  receipt  of  the  order  being  promptly  acknowledged  hf  the  plain- 
tiffs; that  plaintiffs  did  not  acknowledge  the  receipt  of  the  order, 
and  the  proposal  remained  unaccepted,  and,  hence,  there  was  no 
contract  between  the  parties.  Id. 

7.  Employment  of  brokers  to  sell  land — Revocation  —  Question 
for  jury  —  Reporting  of  offers  of  less  than  price  named  does  not 
terminate  employment.  On  examination  of  the  contents  of  a  letter 
from  defendant  to  a  broker  he  had  theretofore  employed  to  make  a 
sale  of  real  property,  in  the  light  of  the  circumstances  connected 
with  the  transaction,  he  Id,  that  it  cannot  be  said,  as  a  matter  of  law, 
that  the  broker  should  have  understood  the  letter  as  a  revocation  of 
the  authority  which  the  defendant  at  the  outset  of  their  dealings  had 
conferred  upon  him,  and  that  it  is  at  the  most  ambiguous,  and  its 
construction  for  the  jury.  Nor  did  the  broker  put  an  end  to  his 
employment  by  reporting  offers  lower  than  the  price  named  by  his 
employer,  but  is  entitled  to  his  commissions  on  procuring  a  pur- 
chaser who  was  willing  and  able  to  buy  the  property  originally 
placed  in  his  hands  by  defendant  at  the  price  named  oy  him.  Mai-tin 
v.  Crumb.  500 

8.  Breach  of  contract  of  employment  —  Damages  —  Evidence  — 
Erroneous  admission  of  evidence  to  show  profits  lost  by  breach  of 
contract.  In  an  action  to  recover  damages  for  breach  by  defend- 
ants of  a  contract  employing  plaintiff  to  make  for  them  all  of  cer- 
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tain  articles  which  they  might  market  during  a  certain  period, 
evidence  is  admissible  to  show  that  under  a  former  similar  contract 
and  under  similar  general  conditions  plaintiff  had  made  up  a  certain 
number  of  similar  articles  as  tending  to  establish  the  number 
which  he  would  have  made  under  the  later  contract  if  permitted  to 
complete  the  same.  But  evidence  of  the  profits  made  by  plaintiff 
under  said  former  contract  is  inadmissible  to  show  the  profits  which 
he  would  have  realized  under  his  later  contract  in  the  absence  of 
evidence  showing  that  the  prices  received  and  expenses  incurred  by 
him  for  making  said  articles  were  the  same  under  both  contracts. 
Schlossberg  v.  Brody.  579 

9.  Breach  of  contract  of  employment —  Facts  examined  and  held 
sufficient  to  sustain  finding  that  contract  of  employment  was  proved. 
Upon  examination  of  the  record,  in  an  action  to  recover  salary 
due  plaintiff  under  an  alleged  contract  of  employment  for  one  year, 
held,  that  the  evidence  is  sufficient  to  sustain  the  charge  of  the 
trial  justice  that,  as  a  matter  of  law,  a  contract  of  employment  for 
one  year  was  made  out,  and  held  further,  that  although  the  direct- 
ors of  the  defendant  corporation  had  power,  under  its  by-laws,  to 
remove  plaintiff  as  the  managing  director  of  the  corporation,  such 
power  did  not  carry  with  it  the  right  to  discharge  him  from  the 
employment  of  the  defendant  in  view  of  the  special  contract  for  a 
fixed  term  under  which  he  was  employed.  Cuppy  v.  Stollwerck 
Brothers.  591 

10.  Written  agreement  construed  and  held  to  be  contractual,  not  tes- 
tamenta?*y.  Plaintiff  and  defendant's  testatrix  entered  i  nto  an  agree- 
ment in  writing  to  the  effect  that  plaintiff  promised  "  to  care  for 
(decedent)  in  sickness  and  health,  so  long  as  she  lives,"  and  decedent 

Sromised  to  pay  to  plaintiff  a  certain  sum  each  month,  and  at 
ecedent's  death  plaintiff  was  to  have  a  sum  "she  will  find  in  the 
safe  deposit"  and  other  articles.  In  an  action  by  plaintiff  to  set 
aside  as  fraudulent  a  subsequent  transfer  of  her  property  by 
decedent  it  was  contended  that  while  the  promise  to  pay  the  monthly 
sum  is  contractual,  the  contract  stops  there,  and  what  follows  is 
testamentary.  Held,  untenable;  that  the  promise  made  by  decedent 
is  expressed  in  a  single  sentence;  its  clauses  are  closely  bound 
together  and  the  promise  extends  to  all  of  them;  that  the  writing 
contains  all  the  elements  of  a  valid  contract;  that  the  plaintiff  has 
established  her  position  as  a  creditor  and  is  entitled  to  maintain  the 
action.     Oa  Nun  v.  Palmer.  603 

11.  Court  of  Appeals  concluded  by  judgment  of  Appellate  Divi- 
sion thai  findings  of  fraud  were  contrary  to  evidence.  The  Court 
of  Appeals  has  no  jurisdiction  to  review  the  action  of  the  Appellate 
Division  in  reversing  upon  the  facts  a  judgment  of  Special  Term 
unless  there  was  no  question  of  fact  on  which  the  reversal  could 
be  based.  To  make  out  such  a  question  it  is  not  necessary  that 
there  be  any  conflict  in  the  evidence;  it  is  enough  that  conflicting 
inferences  may  be  drawn  from  uncontro verted  evidence.  Hence, 
where  the  Appellate  Division  has  reversed  a  judgment,  based  on 
findings  of  fraud,  as  contrary  to  the  weight  of  evidence,  this  court 
is  concluded  by  its  judgment  upon  the  facts.  Id. 

12.  Transfer  toithout  consideration  by  debtor  raises  presumption 
*of  fraud.  A  transfer  without  consideration  by  one  who  is  then  a 
Clebtor  raises  a  presumption  of  fraud  and  the*  creditor  may  stand 
upon  that  presumption  until  it  is  repelled.  It  is  not  for  hiui  to  show 
fwnat  other  property  is  retained.  If  there  was  no  consideration  the 
fraudulent  purpose,  in  the  absence  of  explanation,  is  an  inference 
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of  law.    The  liability  to  this  plaintiff  was  an  indebtedness  within  the 
meaning  of  the  rule.  N  Id. 

See  Colletti  Co.  v.  V  Hommedieu  (Meui.),  663;  Union  Land  Co. 
v.  Guwnn(M.eui.\  664;  Gardner  v.  Bronx  Nat.  Bank  (Mem.), 
683;  Engineer  Co.  v.  Herring-HaU-Martin  Safe  Co.  (Mem.). 
684;  Westinghouse,  Church,  Kerr  cfr  Co.  v.  L.  I.  R.  R.  Co. 
(Mem.),  697;  Thorny  v.  Belcher  (Mem.),  699:  Battle  Island 
Paper  Co.  v.  Jesstip  &  Moore  Paper  Co.  (Mem.),  703;  New- 
bold  v.  Fish  (Mem.),  739;  Guidone  &  Galardi  Co.  v.  Cag- 
giano  (Mem.),  749;  Louisville  Lumber  Co.  v.  Smith  (Mem.), 
753;  Rochester  Hotel  Corp.  v.  Probst  (Mem.),  754;  N.  Y.  C.  <£ 
H.  R.  R.  R.  Co.  v.  Mulderry  (Mem.),  754;  Ognjenovich  v. 
Troy  L.  d-  M.  Co.  (Mem.),  756;  Gass  v.  Winter  (Mem.), 
756;  Wessel  v.  Schwar2ler(M.em.)<  760. 

When  promise  on  part  of  consignee  to  pay  freight  charges  implied 
—  rates  fixed  under  Interstate  Commerce  Act  arbitrary  —  consignee 
not  released  by  partial  payment. 

See  Carriers,  l,  2. 

Real  estate  brokers  —  procuring  customer  for  real  property  — 
when  transaction  does  not  pass  beyond  stage  of  negotiation. 

See  Commissions. 

Gas  company  which  has  obtained  consent  of  town  board,  on  cer- 
tain conditions,  to  lay  pipes  in  streets,  estopped  from  denying  valid- 
ity of  contract  on  ground  of  lack  of  power  in  town  board  to  grant 
permission  —  parties  —  resident  of  town  may  enforce  conditions. 

See  Estoppel. 

Action  to  recover  compensation  for  signal  system  installed  on 
railroad  —  erroneous  admission  of  unverified  reports  of  employees 
of  defendant  to  show  intent  to  reject  system  as  defective. 

See  Evidence. 

Guaranty  of  payment  of  debt  of  copartnership  not  a  guaranty  of 
debt  of  a  corporation  with  similar  name. 

See  Guaranty. 

When  complaint  clearly  and  definitely  states  cause  of  action  for 
breach  of  an  executed  contract,  judgment  for  violation  of  an  oral 
agreement,  constituting  an  executory  contract,  will  not  be 
sustained. 

See  Pleading. 

CORPORATIONS. 

1.  Directors  of  foreign  corporation  transacting  business  in  this 
state  liable  if  they  declare  dividends  from  capital — Corporation 
may  maintain  action  to  enforce  liability.  When  a  foreign  corpora- 
tion comes  into  this  state  and  transacts  its  business  here,  it  must 
yield  obedience  to  our  laws,  and  violation  of  a  condition  may  be 
made  to  impose  a  liability  on  the  directors  who  violate  it.  Hence, 
directors  of  a  foreign  corporation,  transacting  business  in  this  state 
and  subjecting  itself  to  the  conditions  established  by  our  laws, 
may  be  charged  with  liability  if  they  declare  dividends  from  cap- 
ital. The  legislature  meant  by  section  70  of  the  Stock  Corporation 
Law  (Cons.  Laws,  ch.  59)  to  extend  to  foreign  corporations  trans- 
acting business  in  this  state  the  prohibitions  in  respect  of  dividends 
that  earlier  sections  of  the  same  statute  had  already  laid  on 
domestic  corporations  and  to  establish  an  offense  against  our  laws, 
not  merely  to  declare  that  there  should  be  a  remedy  here  for  an 
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offense  against  the  home  laws.  The  legislature  has  the  power  not 
only  to  make  the  wrongful  act  of  directors  of  a  foreign  corporation 
in  declaring  a  dividend  except  from  the  surplus  or  the  net  profits 
from  its  business  an  offense  against  our  laws,  but  to  rive  the 
right  of  action  therefor  to-  the  corporation  itself.  merman- 
American  Coffee  Co.  v.  Diehl.  57 

2.  Comity  —  Attachment  —  Dissolution  of  foreign  fire  insurance 
company  doing  business  in  this  state —  Statute  of  foreign  state  that 
liquidation  of  insolvent  insurance  companies  shall  be  made  by 
insurance  commissioner  of  that  state  for  benefit  of  creditors  thereof 

—  Such  commissioner  vested  with  title  to  property  of  company  for 
that  purpose  and  attachment  will  not  be  issued  against  property  of 
company  within  this  state.  The  transactions  of  a  corporation  of  a 
foreign  state  doing  business  in  this  state  are  dependent  upon  our 
statute  law  and  generally,  in  the  absence  of  a  statutory  rule,  upon 
the  rule  of  comity.  The  reasons  for  extending  the  rule  of  comity 
between  the  states  are  constantly  increasing  and  it  should  when 
practicable  be  extended  and  not  curtailed.  A  statute  of  the  state 
of  Pennsylvania  provides  for  the  dissolution  of  insurance  corpora^ 
tions  and  that  the  liquidation  shall  be  made  by  and  under  the 
direction  of  the  insurance  commissioner,  and  that  he  "shall  be 
vested  by  operation  of  law  with  title  to  all  the  property,  contracts 
and  rights  of  action  of  such  corporation  as  of  the  date  of  the  order 
so  directing  him  to  liquidate."  That  statute,  together  with  the  order 
of  the  court  by  which  an  insurance  corporation  was  dissolved,  and 
the  title  of  all  of  its  property  became  vested  in  the  insurance  com- 
missioner for  the  purpose  of  its  division  among  the  creditors  of  such 
corporation,  is  to  be  treated  as  binding  upon  the  creditors  of  that  • 
corporation  in  this  state.  The  statutes  of  this  state  in  regard  to 
the  liquidation  and  dissolution  of  insurance  corporations  are  similar 
and  in  substantial  accord  with  the  statutes  of  Pennsylvania. 
Under  the  principle  of  comity  the  property  of  an  insolvent  insur- 
ance company  organized  in  that  state  which  is  there  being  liqui- 
dated by  the  insurance  commissioner  became  impressed  with  a  trust 
in  favor  of  all  its  creditors  and  the  property  of  such  corporation  in 
this  state  is  not  subject  to  an  attachment  by  a  creditor  whereby  he 
would  obtain  a  preference.  Martyne  v.  American  Union  Fire  Ins. 
Co.  188 

See  German- Am.  Coffee  Co.  v.  (J Neil  (Mem.),  629. 

Gas  company  which  has  obtained  consent  of  town  board,  on 
certain  conditions,  to  lay  pipes  in  streets,  estopped  from  denying 
validity  of  contract  on  ground  of  lack  of  power  in  town  board 
to  grant  permission  —  parties  —  resident  of  town  may  enforce 
conditions. 

See  Estoppel. 

Insurance  companies  —  insolvency  of  liability  insurance  company 

—  priority  of  claims  —  claims  upon  which  causes  of  action  accrued 
and  actions  against  company  were  begun  before  entry  of  order  of 
liquidation  luay  participate  in  division  of  assets  —  other  claims 
which  may  not  participate. 

See  Insolvency. 

Misjoinder  —  action  in  behalf  of  stockholders  improperly  joined 
with  action  in  behalf  of  corporation  —  corporation  proper  party  to 
assert  right  to  recover  misappropriated  corporate  assets  —  when 
corporate  inactivity  no  basis  for  individual  action  by  stockholder  to 
redress  wrong. 

See  Pleading,  3-6. 
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Recoupment  —  When  claim  might  have  been  set  up  as  a  recoup- 
ment  under  the  common  law  may  be  interposed  as  a  counterclaim* 
in  an  action  on  an  assigned  claim.  The  counterclaim  created  by 
our  statutes  embraces,  at  law  exclusively,  and  is  broader  and  more 
comprehensive  than  recoupment  and*  set-off.  Those  statutes  (Code 
Civ.  Pro.  §§  500-513)  prescribe  and  define  the  fabric  and  regulate 
the  exercise  of  a  counterclaim.  The  doctrines  of  set-off  and  recoup- 
ment promote  justice  and  diminish  circuity  of  litigation.  Courts 
and  legislatures  deem  them  remedial  in  character,  and  the  rules 
creating  and  regulating  them  are  entitled  to  a  construction  fairly 
liberal.  Under  the  rule  relating  to  recoupment  (Code  Civ.  Pro. 
$  501)  an  assigned  claim  is  subject  to  the  right  of  the  debtor  to  claim 
damages  for  a  violation,  prior  to  its  enforcement,  by  theassignorof 
his  obligation.  The  assignee,  in  suing  the  claim,  stands  in  the  place 
of  the  assignor,  succeeding  to  the  benefits  it  might  bring,  but 
chargeable  to  the  extent  of  it  with  the  liabilities  of  the  assignor 
arising  from  his  default,  or  in  exact  language  the  assignee  repre- 
sents the  assignor  in  regard  to  the  claim.    Seibert  v.  Dunn.  23? 

COURT  OF  APPEALS. 

Workmen's  Compensation  Act  —  construction  of  provisions  for 
appeals  to  the  Court  of  Appeals  —  such  appeals  cannot  be  taken 
unless  certified  by  Appellate  Division  or  permitted  by  Court  of 
Appeals  or  a  judge  thereof. 
See  Appeal,  2. 

When,  on  reversal,  must  remit  case  to  Appellate  Division  to  pass 
upon  question  of  weight  of  evidence. 
See  Appeal,  3. 

When  unanimous  affirmance  of  findings  by  Appellate  Division 
does  not  preclude  review  of  findings  by  Court  of  Appeals. 
See  Appeal,  4. 

Court  of  Appeals  concluded  by  judgment  of  Appellate  Division 
that  findings  of  fraud  were  contrary  to  evidence. 

See  Contract,  11. 

When  order  of  Appellate  Division  affirming  order  of  surrogate  i« 
final  order  and  appealable  to  Court  of  Appeals. 
See  Decedent's  Estate,  1. 

When  must  remit  case  to  Appellate  Division  to  pass  upon  the 
facts. 

See  Negligence,  1. 

COURTS. 

When  state  courts  have  jurisdiction  to  pass  upon  validity  of 
election  of  member  of  Congress. 

See  Elections,  3. 

CREDITOR'S  SUIT. 

See  Demuth  v.  Kemp  (Mem.),  757. 

CRIMES. 

1.  Murder — Evidence  upon  a  trial  for  murder  reviewed  and 
held  sufficient  to  sustain  judgment  of  conviction.  The  record 
upon  the  trial  of  a  defendant  charged  with  the  crime  of  murder 
in  the  first  degree  examined,  and  held,  that  the  evidence  not  only 
justified  but  required  the  submission  of  the  case  to  the  jury  and 
that  the  verdict  convicting  the  defendant  is  amply  sustained  by 
such  evidence.    People  v.  Mack.  123 
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2.  Stenographic  minutes  of  testimony  taken  at  trial  subsequent 
to  trial  under  review  cannot  he  received  by  appellate  court.  While 
record  ev  dence  dehors  the  record  of  a  case  under  review  by  an 
appellate  court  may  sometimes  be  received  for  the  purpose  of  sus- 
taining a  judgment,  it  is  never  allowed  for  the  purpose  of  revers- 
ing a  judgment.  It  is  received  by  the  appellate  court  for  the 
reason  that,  being  in  its  nature  incontrovertible,  it  would  be  idle  to 
send  the  case  back  for  the  sole  purpose  of  admitting  it.  But  an 
appellate  court,  even  in  order  to  sustain  a  judgment,  cannot  receive 
and  consider  the  stenographic  minutes  of  the  testimony  of  a  party 
given  upon  a  trial  subsequent  to  the  trial  under  review.  Id, 

3.  Murder — Motion  for  a  new  trial  on  ground  of  newly-dis- 
covered evidence  —  Statement  by  defendant  that  his  confession  was 
false  and  plea  of  insanity  feigned  and  that  he  did  not  commit  the 
murder  is  not  newly-discovered  evidence  within  meaning  of 
statute.  A  motion  for  a  new  trial  in  a  murder  case  upon  the  ground 
of  newly-discovered  evidence  must  be  denied  where  such  evidence 
consists  of  an  affidavit  by  defendant  stating  that  his  confession, 
proved  at  the  trial,  that  he  committed  the  murder  and  his.  defense 
of  insanity  were  false;  that,  on  the  contrary,  his  victim  was  not 
murdered  but  died  from  a  criminal  operation  performed  upon  her 
to  which  defendant  and  others  were  parties,  and  that  he  made  the 
confession  and  feigned  insanity  in  the  hope  that  he  might  be 
acquitted  and  his  confederates  go  free.  Such  statement  is  not 
44 newly-discovered  evidence"  within  the  meaning  of  the  statute 
(Code  Crim.  Pro.  §  465^  subd.  7),  and,  therefore,  the  courts  have  no 
power  to  grant  a  new  trial  thereon,  and  it  is  not  necessary  to  deter- 
mine whether  his  present  story  is  true.    People  v.  Schmidt.         324 

4.  Erroneous  charge  as  to  meaning  of  word  "wrong"  in  statu- 
tory definition  of  '"insanity"  Where  such  defendant,  in  support 
of  his  plea  of  insanity,  told  the  physicians  who  examined  nim 
at  the  trial  that  he  had  heard  the  voice  of  God  calling  upon  him 
to  kill  the  woman  as  a  sacrifice  and  atonement,  it  was  error 
for  the  trial  judge  in  his  instructions  to  the  jury  to  charge, 
in  substance,  that  even  if  the  defendant  believed  in  good  faith 
that  God  had  appeared  to  him  and  commanded  the  sacrifice  of 
his  victim,  and  this  belief  was  a  delusion,  the  result  of  a  defect  of 
reason,  the  defendant  must  none  the  less  answer  to  the  law  if 
he  knew  the  nature  and  quality  of  the  act,  and  knew  that  it 
was  wrong,  in  the  sense  that  it  was  forbidden  by  the  law  of  the 
state.  The  word  44  wrong"  in  the  statutory  definition  (Penal  Law, 
£  1120)  should  not  receive  so  narrow  a  construction.  In  the  light  of 
its  history  and  the  authorities,  collated  and  discussed  herein, 
defining  and  explaining  the  word,  it  cannot  be  held  that  the  word 
44  wrong  "  in  the  statutory  definition  is  limited  to  legal  as  opposed 
to  moral  wrong.  The  defendant,  however,  by  conceding  that  the 
issue  of  his  sanity  was  correctly  determined  by  the  jury,  has  forfeited 
his  right  to  avail  himself  of  the  error  in  the  charge.  There  is 
nothing  to  show  that  he  is  mentally  incompetent  to  conduct  the 
appeal,  to  advise  with  counsel,  or  to  understand  the  meaning  and 
consequences  of  his  own  affidavit.     If,  however,  the  confession  is 

.  only  another  manifestation  of  disease,  the  law  provides  a  remedy. 

Id. 

5.  Rule  that  conviction  for  crime  punishable  by  death  shall  not 
be  had  upon  plea  of  guilty,  not  applicable  where  defendant  has 
been  duly  tried  and  found  guilty.  A  contention  by  defendant  that 
his  conviction  should  be  set  aside,  under  the  rule  that  4t  a  convic- 
tion shall  not  be  had  upon  a  plea  of  guilty  where  the  crime  charged  is 
or  may  be  punishable  by  death  v  (Code  Crim.  Pro.  §  332),  is  untenable. 
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The  statute  has  no  application  to  this  case.  The  defendant  was 
not  convicted  upon  a  plea  of  guilty.  m  He  has  been  tried  before  a 
duly  organized  court  and  found  guilty  and  there  was  no  denial  of 
due  process  of  law.  Id. 

6.  Conspiracy  for  poisoning  horses  of  competitors  in  business  — 
Evidence  —  When  question  whether  a  witness  is  an  accomplice  is 
not  a  question  of  law,  but  one  of fact  for  a  jury.  Defendants  were 
indicted  and  convicted  for  the  crime  of  poisoning  a  horse.  They 
were  members  of  an  association  of  ice  cream  manufacturers  which, 
it  is  charged,  employed  men  to  poison  the  horses  of  independent 
dealers  who  refused  to  join  the  association.  The  trial  court 
instructed  the  jury  that  a  certain  witness  called  by  the  prose- 
cution was  not  an  accomplice,  thereby  permitting  the  jury  to  find  a 
verdict  upon  his  uncorroborated  testimony.  The  evidence  per- 
mits the  inference  that  there  was  a  conspiracy  to  poison  the  horses 
of  the  competitors  of  the  association;  that  its  managers  were  author- 
ized to  use  its  funds  for  that  purpose;  that  the  witness  promoted  the 
conspiracy  by  joining  the  association  and  by  paying  the  poisoners 
whom  it  employed;  that  the  crime  charged*  was  committed  under 
the  direction  of  the  managers  of  the  association,  was  in  aid  of  the 
common  purpose  and  that  the  witness  knowing  this  paid  his  quota 
of  the  cost.  Held,  that  the  instruction  of  the  trial  court  was 
erroneous  and  that  it  should  have  been  left  to  the  jury  to  deter- 
mine whether  the  witness  was  an  accomplice.    People  v.  8wersky. 

471 

7.  When  witness  not  an  accomplice.  Another  witness  called  by 
the  prosecution  had  poisoned  other  horses  under  the  orders  of  one 
of  the  defendants  and  had  been  paid  by  the  association,  but  he  did 
not  poison  the  horse  in  question  and  had  no  part  in  the  poisoning. 
Held,  that  he  was  not  an  accomplice  within  the  meaning  of  the 
statute  (Code  Crim.  Pro.  §399).  Id. 

8.  When  error  disregarded.  An  error  in  instructing  the  jury 
that  a  witness  was  not  an  accomplice  will  be  disregarded  when  the 
court  is  satisfied  that  even  though  the  witness  had  been  character- 
ized as  an  accomplice,  the  jury  would  have  found  the  defendant 
guilty  because  of  the  abundance  of  other  corroborating  evidence. 
(Code  Crim.  Pro.  §  542.)  Id. 

9.  Murder  —  Improper  and  unwarranted  statements  made  by  a 
district  attorney  in  his  arguments  to  a  jury  in  a  murder  case 
criticised  and  censured.  Under  the  statute  (Code  Crim.  Pro.  §  893) 
the  neglect  or  refusal  of  a  defendant  in  a  criminal  case  to  testify  as  a 
witness  in  his  own  behalf  does  not  create  any  presumption  against 
him,  and  hence  it  was  improper  for  the  district  attorney  in  his  argu- 
ment to  the  j  ury  in  a  murder  case  where  the  defendant  was  not  sworn 
as  a  witness  to  call  attention  to  the  uncontradicted  testimony  of  a 
witness  for  the  prosecution,  who  was  the  infant  son  of  the  defend- 
ant and  the  only  one  who  heard  and  saw  what  was  done  by  the 
defendant  and  his  victim  immediately  before  and  after  the  assault, 
and  then  say:  4*  I  call  your  attention  to  the  fact  that  Thomas  Wat- 
son's testimony  has  been  absolutely  uncontradicted.  Now  you 
know  that.  You  saw  that,  and  you  must  be  aware  of  the  fact  that 
if  there  was  anything  about  what  Thomas  Watson  stated  that  was 
not  true  there  was  a  way  to  contradict  his  testimony .  Now  how  can 
you,  therefore,  conscientiously  perform  your  duties  as  jurymen  right 
here,  and  when  you  go  into  the  jury  room  and  say  to  yourselves: 
4  We  don't  believe  this  or  that  of  Thomas  Watson's  testimony.1  n 
*****  Every  single  part  of  the  testimony  in  this  case  falling  from 
the  lips  of  the  son  prove  that  (premeditation)  unquestionably,  and  if 
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it  were  not  true,  and  you  gentlemen  of  the  jury  cannot  sit  there  and 
tell  me  it  would  not  have  been  contradicted."  In  ho  far  as  it  was 
possible  to  explain  or  contradict  evidence  other  than  by  the  defend- 
ant's taking  the  stand,  the  argument  quoted  was  proper,  but  so  far 
as  it  necessarily  called  upon  the  jurymen  to  disregard  and  disobey 
the  statute,  it  was  improper,  and  it  must  be  assumed  that  such 
statements  were  intended  to  be  in  disregard  and  defiance  of  the 
spirit  and  letter  of  the  statute.  It  was  also  improper  to  urge  as  an 
argument  for  conviction  that  "  Now  there  is  no  sense  in  burdening 
the  state  with  this  man  if  he  is  guilty  of  murder  in  the  first  degree. 
If  you  are  satisfied  that  he  is  guilty  of  murder  in  the  first  degree, 
there  is  no  sense  in  doing  that/'  since  it  was  an  appeal  to  the  jury- 
men to  take  into  account  the  expense  of  maintaining  defendant  in 
•a  penal  institution  in  determining  whether  their  verdict  should  be 
murder  in  the  first  degree,  which  would  result  in  the  defendant's 
death  or  of  some  lesser  degree  of  crime  which  would  result  in  penal 
servitude.    People  v.  Watson.  565 

10.  When  improper  statements  by  prosecuting  attorney  may  be  dis* 
regarded  on  appeal.  Such  statements,  although  unwarranted  and 
improper,  may  oe  disregarded  where  the  guilt  of  the  defendant  is 
reasonably  certain,  and  where  the  possibility  of  defendant's  sub- 
stantial rights  having  been  affected  is  materially  lessened  by 
instruction  of  the  trial  court  expressly  directing  the  jury  to  disre- 
gard such  statements.  Id. 

DAMAGES. 

See  Van  Ness  v.  Erie  B.  R.  Co.  (Mem.),  738. 

Erroneous  admission  of  evidence  to  show  profits  lost  by  breach 
of  contract. 

See  Contract,  8. 

Condemnation  proceedings  —  lands  under  water  subject  to  pub- 
lic easement  of  passage  from  high- water  line  to  navigable  waters 
—  when  such  easement  does  not  preclude  right  of  owner  to  sub- 
stantial damages  when  lands  under  water  are  taken  by  munici- 
pality in  condemnation  proceedings. 
See  Eminent  Domain,  1. 

DEBTOR  AND  CREDITOR. 

Transfer  without  consideration  by  debtor  raises  presumption  of 
fraud. 

See  Contract,  12. 

Application  of  payments — in  absence  of  agreement,  payment 
upon  a  debt  consisting  of  principal  and  interest,  is  first  applicable 
to  the  interest  due,  then  to  the  principal  —  when  acceptance  of 
part  of  salary  wrongfully  withheld  does  not  prevent  recovery  of 
interest  upon  whole  amount  due. 
See  Interest,  1-8. 

DECEDENT'S  ESTATE. 

1.  Special  proceeding  —  Will — Proceeding  to  obtain  will  alleged 
to  have  been  executed  subsequent  to  the  will  admitted  to  probate  is  a 
special  proceeding  —  When  order  of  Appellate  Division  affirming 
order  of  surrogate  is  final  order  and  appealable  to  Court  of  Appeals. 
Where  a  will  of  a  decedent  has  been  admitted  to  probate  and 
a  proceeding  is  afterwards  commenced  in  the  Surrogate's  Court 
upon  the  petition  of  an  heir  at  law  asking  for  an  order  requiring  a 
certain  person  to  show  cause  why  he  should  not  produce  a  will 
alleged  to  have  been  executed  by  decedent,  subsequent  to  the  will 


798  INDEX. 

DECEDENT'S  ESTATE  —  Continued. 

admitted  to  probate,  which  is  alleged  to  be  in  his  possession,  such 
proceeding  is  an  independent  special  proceeding,  and  hence  an 
order  of  the  Appellate  Division  affirming  an  order  of  the  Surrogate's 
Court  vacating  the  order  to  show  cause  is  a  final  order  in  such 
proceeding  and  is  appealable  to  the  Court  of  Appeals.  Matter  of 
Hardy.  132 

2.  When  petitioner  sufficiently  interested  in  estate  to  maintain 
proceeding.  Decedent,  by  a  will  which  has  been  admitted  to  pro- 
bate, gave  all  of  his  property  to  the  Metropolitan  Museum  of  Art. 
Subsequently  the  heirs  at  law  and  next  of  kin  of  decedent  entered 
into  an  agreement  with  the  museum  by  which,  in  consideration  of 
a  certain  sum  paid  to  them,  they  released  to  the  museum  all  rights 
title  and  interest  in  and  to  any  property  of  decedent  which  they  had 
-  or  might  have.  Thereafter  a  proceeding  was  commenced  in  the 
Surrogate's  Court  by  a  brother  of  decedent  upon  a  petition  asking 
for  an  order  requiring  a  designated  person  to  show  cause  why  he 
should  not  produce  a  will  alleged  to  have  been  executed  by  decedent, 
subsequent  to  the  will  which  had  been  admitted  to  probate,  which 
was  alleged  to  be  in  his  possession,  and  the  Surrogate's  Court  made 
an  order  which  required  the  production  of  the  alleged  wilL  This 
order  was  reversed  by  the  Appellate  Division.  Thereafter  a  sister 
of  decedent  filed  a  petition  claiming  to  be  interested  in  the  estate, 
making  substantially  like  allegations  as  those  made  by  her  brother. 
Upon  tliis  petition  she  obtained  an  order  requiring  such  person  to 
show  cause  why  he  should  not  produce  the  will  of  decedent  alleged 
to  be  in  his  possession.  Upon  the  hearing  upon  said  order  and  peti- 
tion, and  opposing  affidavits,  the  Surrogate's  Court  vacated  and  set 
aside  the  order,  although  petitioner  stated  that  she  was  prepared  to 
offer  additional  testimony  concerning  the  existence  of  said  will.  The 
surrogate  recited  as  authority  for  such  decision  the  opinion  of  the 
Appellate  Division  in  the  proceeding  previously  instituted  by  the 
brother  of  the  petitioner  herein.  Held,  error;  that  the  petitioner 
was  in  no  way  a  party  to  the  proceeding  commenced  by  her  brother 
and  is  not  bound  by  the  decision  therein;  that,  although  the  peti- 
tioner is  bound  by  the  agreement  with  the  Museum  of  Art  until  it 
is  successfully  attacked,  she  is  interested  in  the  estate  of  decedent 
(Code  Civ.  Pro.  88  2607,  2768,  subd.  11),  her  interest  being  contingent 
upon  the  production  and  probate  of  the  alleged  subsequent  will  and 
upon  the  annulment  of  the  contract  with  the  Museum  of  Art.  Id. 
See  Matter  of  Babcock  (Mem.),  717. 

Will  probated  before  enactment  of  statute  imposing  a  transfer 
tax — will  creating  life  estate  and  empowering  beneficiary  to 
bequeath  estate  —  when  children  of  beneficiary  may  take  under 
original  will  instead  of  will  of  beneficiary  and  thus  escape  payment 
of  transfer  tax. 

See  TAX,  1. 

Transfer  tax  imposed  upon  property  passing  by  will  is  upon  the 
transfer  and  is  computed  upon  the  amount  of  the  property  at  the 
death  of  decedent  —  amount  of  tax  is  not  affected  by  increase  or 
decrease  of  value  of  estate  after  decedent's  death. 
See  Tax,  2. 

Transfer  tax  imposed  upon  part  of  estate  of  decedent  by  foreign 
states  cannot  be  allowed  as  deductions  from  tax  in  this  state. 
See  Tax,  8. 

Indisputable  evidence  required  to  attribute  irrevocability  to  will 
—  evidence  required  to  show  contract  by  one  since  deceased  to  dis- 
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pose  of  his  property  in  a  certain  manner  —  insufficiency  of  evidence 
to  show  agreement  to  make  mutual  irrevocable  wills. 
See  Will,  1-4. 

Property  of  testator  must  be  sold  in  manner  directed  in  testa- 
mentary power  of  sale  —  when  sale  invalid  as  to  infants. 
See  Will,  5,  6. 

DIRECTORS. 

See  German- Am.  Coffee  Co.  v.  O'Neil  (Mem.),  726. 

Directors  of  foreign  corporation  transacting  business  in  this  state 
liable  if  they  declare  dividends  from  capital  —  corporation  -may 
maintain  action  to  enforce  liability. 

See  Corporations,  1. 

DISTRICT  ATTORNEYS. 

Improper  and  unwarranted  statements  in  argument  to  jury  — 
when  may  be  disregarded  on  appeal. 

See  Crimes,  9, 10. 

DIVIDENDS. 

Directors  of   foreign  corporations  transacting  business  in  this 
state  liable  if  they  declare  dividends  from  capital. 
See  Corporations,  1. 

DOGS. 

Power  of  board  of  health  to  adopt  rules  requiring  the  muzzling 
of  dogs. 

See  Municipal  Corporations,  1,  2. 

EASEMENTS. 

When  private  as  well  as  public  easements  extinguished  by  street 
closing  proceeding. 

See  Street  Closing. 

EDUCATION  (BOARD  OF). 

New  York  (city  of)  —  when  board  of  aldermen  authorized  by  char- 
ter so  to  do  have  fixed  salary  of  position  in  department  of  education, 
board  of  education  cannot  increase  or  decrease  the  compensation. 
See  Civil  Service. 

EJECTMENT. 

See  Hunt  v.  Heath  (Mem.),  690. 

ELECTIONS. 

1.  Voting  machines  —  Mistake  in  reading  note  shown  on  voting 
machines— When  court  may  issue  mandamus  directing  election 
clerks  to  make  correct  returns  and  directing  board  of  canvassers 
to  recanvass  the  vote.  A  mistake  by  the  inspectors  of  election  in 
reading  the  vote  for  mayor  as  shown  on  a  voting  machine  was 
discovered  after  the  machine  had  been  locked  and  the  official 
returns  sealed,  but  before  the  inspectors  of  election  had  filed  their 
return  with  the  commissioners  of  election.  The  inspectors  decided 
that  they  could  lawfully  make  no  change  in  the  return,  but 
explained  their  mistake  to  the  commissioners.  They  also  failed  as 
required  by  the  statute  (Election  Law,  Cons.  Laws,  ch.  17,  §  413)  to 
certify  the  total  number  of  votes  as  shown  on  the  public  counter  of 
the  voting  machine.  If  this  had  been  done,  it  would  have  appeared 
that  their  return,  as  filed,  showed  more  votes  for  the  candidates  for 
mayor  than  voters.  No  discrepancy  being  shown  on  the  face  of  the 
return  the  count v  board  of  canvassers  did  not  order  a  recanvass 
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of  the  vote.  The  Election  Law  (§  416)  contains  provisions  for  a 
recanvass  of  the  vote  on  election  machines  under  the  direction  of 
the  county  board  of  canvassers  whenever  it  shall  appear  that 
there  is  a  discrepancy  in  the  returns  of  any  election  district.  In 
this  case  if  the  inspectors  had  done  their  duty  and  certified  the  total 
number  of  votes  as  shown  on  the  public  counter  of  the  machine, 
a  discrepancy  in  the  returns  would  have  appeared,  and  they  may 
be  required  by  mandamus  to  make  a  correct  return.  Matter  of 
Smithy.  Wenzel.  421 

2.  Voting  machines  —  Order  for  examination  of  voting  machines 
cannot  be  made  under  section  374  of  Election  Law  providing  for 
examination  of  ballot  boxes.  Section  874  of  the  Election  Law 
(L.  1918,  ch.  821),  which  provides  that  '*  any  candidate  shall  be  enti- 
tled as  of  right  to  an  examination  in. person  or  by  authorized  agents 
of  any  ballots  upon  which  his  name  lawfully  appeared  as  that  of  a 
candidate,"  has  no  application  to  voting  machines  and  is  not  made 
applicable  by  section  417  of  the  Election  Law  (Cons.  Laws,  ch.  17) 
which  merely  declares  that  other  articles  of  the  Election  Law,  not 
applicable  to  voting  machines  generally,  shall  apply  to  voting  by 
such  machines.  This  provision  is  not  broad  enough  to  warrant  the 
granting  of  an  order  for  the  examination  of  voting  machines 
analogous  to  an  order  for  the  examination  of  ballot  boxes  under 
section  874    Matter  of  Thomas.  426 

8.  When  state  courts  have  jurisdiction  to  pass  upon  validity  of 
election  of  member  of  Congress.  Although  Congress  is  the  final 
judge  of  the  qualifications  of  its  own  members,  until  a  certificate  of 
election  has  been  transmitted  and  acted  upon,  the  courts  of  this 
state  are  open  to  a  candidate  who  complains  that  the  certificate  is 
about  to  issue  in  violation  of  the  law.  People  ex  rel.  Brown  v.  Bd. 
Super.  (Mem.).  782 

See  Matter  of  Wilson  v.  Boyle  (Mem.),  667;  Matter  of  Domsehke 
(Mem.),  668;  People  ex  rel.  Broum  v.  Keller  (Mem.),  741. 

ELEVATORS. 

Duty  of  corporation  operating  elevator  in  department  store  to 
have  it  inspected. 

See  Negligence,  11. 

EMINENT  DOMAIN. 

1.  Condemnation  proceedings — Lands  under  water  subject  to 
public  easement  of  passage  from  high-water  line  to  navigable 
waters — When  such  easement  does  not  preclude  right  of  owner 
to  substantial  damages  when  lands  under  water  are  taken  by 
municipality  in  condemnation  proceedings.  Where  a  perpetual 
right  of  way  exists  in  favor  of  the  public  between  the  terminus  of  a 
street  at  the  high- water  line  of  navigable  tidal  waters  and  those 
waters,  the  public  has  a  right  of  passage  over  the  place  where  the 
land,  highway  and  the  navigable  waters  meet.  Such  an  easement  is 
not  extended  by  a  structure  placed  upon  the  land  under  the  waters 
and  not  substantially  interrupting  the  passage  between  the  street 
and  the  water.  The  public  has,  however,  the  easement  of  passage 
merely  and  cannot,  in  appropriating  it  or  exercising  it,  destroy 
or  seize  without  compensation  other  or  additional  property  rights. 
Appellant  is  the  owner,  by  mesne  conveyances  from  a  royal 
grant,  of  lands  under  the  navigable  waters  of  Long  Island  Sound, 
extending  four  hundred  feet  from  high-water  mark  at  the  foot  of  a 
public  street  upon  City  Island  in  the  city  of  New  York,  subject,  by 
reservation  contained  in  the  grant,  to  the  right  of  the  public  ancl 
the  upland  owners  to  use  the  premises  for  the  purposes  of  fishing, 
navigation,  anchorage  and  access  to  and  from  the  shore  until  wharfs 
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and  buildings  should  be  erected  thereon  and  to  use  for  such  pur- 
poses all  parts  of  the  premises  at  any  time  not  occupied  by  such 
structures.  The  city  seeks  to  acquire  the  title  in  fee  simple  to  such 
lands  under  water  in  condemnation  proceedings  and  nominal  dam- 
ages, merely,  have  been  awarded  upon  the  ground  that  the  owner- 
ship of  such  lands  under  water  is  and  always  has  been  subject,  as 
matter  of  law,  to  the  right  of  the  public  to  travel  over  them  for  the 
purpose  of  passing  to  and  fro  between  a  public  street  and  the 
navigable  waters,  and,  hence,  that  the  acquisition  of  the  titles  to 
the  lands  under  water  is  not  an  injury  to  the  appellant.  Held, 
error;  that  the  public  right  of  traveling  over  the  lands  in  question 
did  not  exhaust  or  annihilate  the  uses  of  which  they  were  capable 
or  the  property  rights  inherent  in  the  ownership  of  them;  that  such 
rights  are  private  property  protected  by  the  relevant  constitutional 
provisions:  that  the  appellant  is  entitled  to  substantial  damages, 
and  that  tne  order  affirming  the  present  award  should  be  reversed 
and  the  proceedings  remitted  to  the  commissioners  to  award  the 
appellant  damages.    Matter  of  City  of  New  York.  67 

2.  Palisades  Interstate  Park  —  Proceedings  to  acquire  lands 
therefor  substantially  the  same  as  in  other  condemnation  proceed- 
ings—After awards  for  lands  and  property  rights  taken  have 
been  coiiflrmed  by  the  court  and  no  appeal  taken,  such  awards 
cannot  be  vacated  and  proceedings  discontinued.  The  prac- 
tice relating  to  the  confirmation  of  the  report  in  a  proceeding 
bv  commissioners  appointed  under  the  Palisades  Interstate  Park 
Acts  (L.  1900,  ch.  170;  L.  1906,  ch.  691;  L.  1910,  ch.  861)  to  acquire 
the  fee  of  certain  lands  for  park  purposes  is  substantially  the  same 
as  under  the  provisions  of  the  railroad  and  other  acts  relating  to 
condemnation,  and  where  awards  made  by  commissioners  of 
appraisement  have  been  confirmed  by  the  Supreme  Court  upon 
motion  of  the  park  commissioners,  and  no  fraud,  mistake,  miscon- 
duct, irregularity,  judicial  error  or  inequity  in  the  proceeding  is 
claimed  and  no  reason  exists  for  setting  aside  the  order  of  confirma- 
tion except  that  the  park  commissioners  have  "changed  their 
minds,"  the  court  has  no  power  upon  the  application  of  such  com- 
missioners, made  after  the  entry  of  the  order  of  confirmation,  to 
vacate  such  order  and  permit  the  park  commissioners  to  discon- 
tinue the  proceeding.  The  awards,  not  being  contingent  nor  in 
any  way  affected  by  express  statutes,  were  vested  as  property  rights 
as  soon  as  the  order  of  confirmation  was  granted  and  entered,  and 
where  there  is  no  appeal  from  such  order  it  is  not  only  final  as  of 
of  its  date,  but  final  beyond  the  possibility  of  modification  or 
reversal.    Matter  of  Comrs.  of  Palisades  Interstate  Park.  104 

When  landowner  may  appeal  from  order  confirming  award  in  con- 
demnation proceedings  although  he  has  accepted  payment  thereof. 
See  Appeal,  7. 

ESTATES. 

When  petitioner  sufficiently  interested  in  estate  to  maintain  pro- 
ceeding to  obtain  will  alleged  to  have  been  executed  subsequent  to 
a  will  admitted  to  probate. 
See  Decedent's  Estate,  2. 

Will,  probated  before  enactment  of  statute  imposing  a  transfer  tax, 
creating  life  estate  and  empowering  beneficiary  to  bequeath  estate 
—  when  children  of  beneficiary  may  take  under  original  will  instead 
of  will  of  beneficiary  and  thus  escape  payment  of  transfer  tax. 
See  Tax,  1. 

Transfer  tax  imposed  upon  property  passing  by  will  is  upon  the 
transfer  and  is  computed  upon  the  amount  of  the  property  at  the 

51 
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death  of  decedent  —  amount  of  tax  is  not  affected  by  increase  or 
decrease  of  value  of  estate  after  decedent's  death. 
See  Tax,  2. 

Transfer  tax  imposed  upon  part  of  estate  of  decedent  by  foreign 
state  cannot  be  allowed  as  deductions  from  tax  in  this  state. 

See  Tax,  3. 

Statute  of  Limitations  — action  to  recover  excessive  fees  paid  to 
testamentary  trustee  under  void  decrees  of  a  surrogate  —  Statute  of 
Limitations  does  not  run  in  favor  of  trustee  until  after  his  dis- 
charge —  when  such  action  in  absence  of  charges  of  fraud  cannot 
be  maintained. 

See  Trustees. 

Indisputable  evidence  required  to  attribute  irrevocability  to  will 
—  evidence  required  to  show  contract  by  one  since  deceased  to  dis- 
pose of  his  property  in  a  certain  manner  —  insufficiency  of  evidence 
to  show  agreement  to  make  mutual  irrevocable  wills. 
See  Will,  1-4. 

Property  of  testator  must  be  sold  in  manner  directed  in  testa- 
mentary power  of  sale  —  when  sale  invalid  as  to  infants. 
See  Will,  5,  6. 

ESTOPPEL. 

Gas  company  which  has  obtained  consent  of  town  board,  on 
certain  conditions,  to  lay  pipes  in  streets  estopped  from  denying 
validity  of  contract  on  ground  of  lack  of  power  in  town  board  to 
grant  permission  —  Parties  —  Resident  of  town  may  enforce  condi- 
tions. Defendant,  a  corporation  organized  under  the  Business  Cor- 
porations Law  to  deal  in  natural  gas,  applied  to  and  obtained 
consent  of  a  town  board  to  lay  its  conductors  in  the  highways  and 
streets,  which  was  granted  on  certain  conditions  —  among  others, 
that  the  price  charged  for  gas  should  not  exceed  a  certain  sum. 
After  supplying  gas  to  the  inhabitants  for  several  years  it  applied 
to  the  town  board  for  permission  to  increase  its  charges,  which 
was  denied.  It  then  made  the  increase,  claiming  that  the  board  had 
no  power  to  grant  the  permission  in  the  first  instance;  that  the 
application  should  have  been  made  to  the  commissioners  of  high- 
ways (now  the  town  superintendent  of  highways),  and  that  the 
town  board  had  power  in  such  matters  only  when  the  company 
was  incorporated  under  the  Transportation  Corporations  Law  for 
supplying  manufactured  gas.  Upon  examination  of  the  statutes 
it  appears  that  two  corporations  engaged  in  the  same  business  —  the 
sale  of  natural  gas — and  seeking  a  license  to  do  the  self-same  thing:, 
must  go  to  the  town  superintendent  of  highways  or  to  the  town 
board  according  as  they  chance  to  be  organized  under  the  Business 
Corporations  Law  or  the  Transportation  Corporations  Law.  I n  such 
circumstances  the  defendant  will  not  be  heard  to  say,  while  retaining 
possession  of  the  highway,  that  the  consent  under  which  it  entered 
was  valueless  and  void,  but  is  estopped  from  denying  the  binding* 
force  of  its  agreement,  and  the  estoppel  can  be  taken  advantage  of 
by  a  resident  of  the  town  in  an  action  to  restrain  the  company  from 
increasing  its  charges.    Farnsworth  v.  Borough  Oil  <£•  Bos  Co.     40 

EVIDENCE. 

Action  to  recover  compensation  for  signal  system  installed  on 
railroad  —  Erroneous  admission  of  unverified  reports  of  employees 
of  defendant  to  show  intent  to  reject  system  as  defective.  In  an 
action  to  recover  compensation  for  the  construction  and  installa- 
tion of  an  interlocking  signal  system  upon  defendant's  railroad, 
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which  system  the  defendant  had  refused  to  accept,  the  defend- 
ant was  allowed,  over  objection  and  exception,  to  lay  before  the 
jury,  as  evidence  upon  its  intent  to  reject  the  interlocking  system, 
a  large  number  of  reports  from  its  towermen  and  reports  received 
by  one  of  its  officers  made  from  data  claimed  to  have  been  fur- 
nished by  employees,  most  of  which  were  not  verified  by  the  per- 
sons who  made  them,  and  with  no  proof  from  any  source  that 
the  statements  contained  in  the  reports  were  true  or  had  ever  been 
known  to  be  true  by  anybody.  Held,  error;  that  not  bein^:  evi- 
dence of  any  fact  they  were  not  admissible  against  the  plaintiff  on 
the  issue  of  the  acceptance  of  the  plant  in  controversy.  Pneumatic 
Signal  Co.  v.  Texas  &  Pacific  R.  Co.  374 

Effect  of  delivery  of  promissory  note  —  when  evidence  that  deliv- 
ery is  conditional  may  be  received  —  facts  examined  and  held  that 
note  in  question  was  delivered  as  and  for  a  complete  and  binding 
contract,  but  agreement  as  to  payment  of  interest  was  usurious. 

See  Bills,  Notes  and  Checks. 

Erroneous  admission  of  evidence  to  show  profits  lost  by  breach  of 
contract. 

See  Contract,  8. 

Sufficiency  of  evidence  to  sustain  finding  that  contract  of  employ- 
ment was  proved. 

See  Contract,  9. 

Sufficiency  of  evidence  to  sustain  conviction  for  murder. 
See  Crimes,  1. 

Statement  by  defendant  that  his  confession  of  murder  was  false 
and  plea  of  insanity  feigned  is  not  newly-discovered  evidence. 
See  Crimes,  3. 

When  witnesses  not  accomplices. 

See  Crimes,  6,  7. 
When  evidence  in  explanation  of  X-ray  plates  proper. 

See  Negligence,  5. 

Action  to  recover  possession  of  land  —  erroneous  evidence  as-  to 
survey  —  improper  evidence  of  dispute  between  defendant  and  sur- 
veyor employed  by  her  —  testimony  that   title    was   in    plaintiff 
improper  —  error  to  exclude  testimony  as  to  probable  age  of  tree. 
See  Real  Property,  7-10. 

When  attorney  may  testify  as  to  communications  from  client  — 
indisputable  evidence  required  to  attribute  irrevocability  to  will  — 
evidence  required  to  show  contract  by  one  since  deceasedto  dispose 
of  his  property  in  a  certain  manner  —  insufficiency  of  evidence  to 
show  agreement  to  make  mutual  irrevocable  wills. 
See  Will,  1-4. 

EXCISE. 

1.  Liquor  tax  —  Application  for  certificate —  When  apparently 
untruthful  answers  in  application  do  not  preclude  issue  of  certifi- 
cate. An  untruthful  answer  of  an  applicant  for  a  liquor  tax  certificate 
is  not  false  within  the  intent  of  the  statute,  relating  to  the  revoca- 
tion and  cancellation  of  liquor  tax  certificates  (Liquor  Tax  Law 
[Cons.  Laws,  ch.  34],  §  27.  subd.  2),  for  the  purpose  of  revoking  the 
certificate,  when  the  information  which  the  question  was  intended 
to  elicit  was,  at  the  time  of  the  making  and  for  the  purpose  of  the 
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application,  truthfully,  explicitly  and  in  good  faith  ftillv  imparted 
to  the  certificate  issuing  officer,  and  the  answer  within  tlie  applica- 
tion was  that  directed  by  him.  When  the  state,  through  its  agent 
or  representative,  has  interpreted  and  acted  upon  the  information 
bo  received,  it  is  equitably  estopped  from  destroying  the  property 
of  the  applicant  on  the  ground  that  the  answer  was  false.  Matter 
of  Farley  v.  Miller.  449 

2.  Notice  of  abandonment  o*  liquor  traffic  not  acted  upon  within 
sixty  days  does  not  prevent  issuing  of  new  certificate.  An  appli- 
cation for  a  liquor  tax  certificate,  at  premises  where  liquor  had 
been  sold  continuously  for  several  years,  stated  that  no  notice 
of  abandonment  of  the  liquor  traffic  at  said  premises,  pursuant 
to  the  provisions  of  the  Liquor  Tax  Law,  had  been  theretofore 
filed.  As  a  matter  of  fact  a  notice  had  been  filed  that  the 
traffic  in  liquors  was  abandoned  at  those  premises  and  was  to  be 
carried  on  at  another  place,  and  a  liquor  tax  certificate  had  been 
issued  for  that  place.  No  liquor  had  been  sold,  however,  at  that 
place  and  the  notice  had  become  null  and  void  from  not  being  acted 
upon  within  sixty  days  from  the  filing  thereof.  (Liquor  Tax  Law, 
$  8,  subd.  9,  as  amended  by  L.  1911.  ch.  298.)  All  of  these  facte  were 
known  to  the  county  treasurer  and  the  state  commissioner  of  excise 
when  the  application  in  question  was  made,  and  the  answers  to 
the  questions  in  the  application  were  made  by  the  applicant  by  the 
direction  of  the  county  treasurer.  Held*  that  such  notice  of  aban- 
donment, being  void  under  the  statute,  did  not  operate  as  a  discon- 
tinuance of  business  at  the  original  place  or  bar  the  issuance  of  or 
invalidate  a  certificate  for  that  place.  Held,  further,  that  the  failure 
of  the  applicant  to  secure  and  file  with  the  application  new  con- 
sents of  property  owners  for  such  original  place  did  not  bar  the 
issuance  of  the  certificate  asked  for  in  such  application.  Id. 

EXECUTION. 

When  lien  of  several  judgments  is  simultaneous,  issuance  of  exe- 
cution on  one  does  not  give  it  priority. 

See  Judgment. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Matter  of  Nester  (Mem.),  716. 

FALSE  REPRESENTATIONS 

See  Mitchell  v.  Central  M.  D.  Co.  (Mem.),  768. 

FIDELITY  BONDS. 

See  Virginia  State  Ins.  Co.  v.  American  Fidelity  Co.  (Mem.), 

758. 

FILIATION  PROCEEDINGS. 

Statute  must  be  strictly  complied  with. 
See  Bastardy,  1-3. 

FORECLOSURE. 

See  Union  Bank  v.  Rubinstein  (Mem.),  766. 

FORMER  ADJUDICATION. 

1.  Judgment—  When  judgment  is  res  adjudicata  in  subsequent 
action  between  same  parties.  While  a  judgment  does  not  operate 
as  an  estoppel  in  a  subsequent  action  between  the  parties  thereto, 
except  as  to  every  fact  litigated  and  decided  therein,  such  a  judg- 
ment is  final  as  to  the  facts  litigated  and  decided,  which  have  such 
a  relation  to  a  subsequent  issue  that  their  determination  is  neces- 
sary to  a  decision  therein.     Gugel  v.  Hiscox.  145 
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2.  Effect  and  weight  of  decision  and  views  of  Appellate  Division 
in  case  sent  back  for  a  new  trial.  Where  a  cause  is  sent  back  by 
the  Appellate  Division  for  a  new  trial  the  case  is  to  be  presented  as 
though  it  had  never  been  heard  before.  A  party  is  entitled  to  the 
independent  judgment  x>(  the  trial  judge  upon  his  examination  of 
the  facts  before  him,  and  nothing  is  binding  upon  such  judge 
except  the  rule  of  law  laid  down  by  the  appellate  court.  His  con- 
clusions may  be  influenced  by  the  views  expressed  by  the  higher 
court  as  to  tne  weight  of  evidence  on  questions  of  fact,  as  by  any 
other  competent  argument,  but  his  own  final  convictions  on  the 
evidence  must  control  him  when  he  makes  his  findings.  Id. 

FRANCHISE  TAX. 

See  People  ex  rel.  N.  Y.  C.  &  H.  R.  R.  &  Co.  v.  Woodbury 
(Mem.),  651. 

FRAUD. 

See  Keller  v.  Crombie  (Mem.),  747. 
Transfer  without  consideration  by  debtor  raises  presumption  of 
fraud. 

See  Contract,  12. 

FRAUDS  (STATUTE  OF). 

Insufficiency  of  note  or  memorandum  to  satisfy  requirements  of 
Statute  of  Frauds. 
See  Contract,  4. 

FRAUDULENT  CONVEYANCE 

See  Malloukv.  Am.  Ex.  Nat.  Bank  (Mem.),  670. 

GARNISHMENT. 

See  Pistchal  v.  Durant  (Mem.),  644. 

GAS  COMPANIES. 

Gas  company  which  lias  obtained  consent  of  town  board,  on 
certain  conditions,  to  lay  pipes  in  streets  estopped  from  denying 
validity  of  contract  on  ground  of  lack  of  power  in  town  board 
to  grant  permission — parties — resident  of  town  may  enforce 
conditions. 

See  Estoppel. 

GRADE  (CHANGE  OF). 

See  Matter  of  Barnes  (Mem.),  646;  Matter  of  Moulton  (Mem.), 
647;  People  ex  rel.  Cladel  v.  Seaman  (Mem.),  649;  Matter  of 
Huntv.  Village  of  Otego  (Mem.),  669. 

Estate  by  the  entirety  —  relative  rights  of  husband  and  wife  — 
injury  to  lands  owned  in  entirety  by  change  in  grade  of  village 
street  —  husband  may  maintain  proceedings  for  assessment  of  the 
damages  to  his  interest  in  the  property  without  joining  his  wife  as 
a  party  —  form  of  report  by  commissioners  of  appraisal. 

See  Real  Property,  3-5. 

GUARANTY. 

When  guaranty  of  payment  of  debt  of  copartnership  not  a 
guaranty  of  debt  of  a  corporation  with  similar  name.  Plaintiff 
required  a  guaranty  of  payment  from  the  A.  W.  T.  Co.,  a  corpora- 
tion, for  materials  to  be  furnished  it.  Defendant  guaranteed  pay- 
ment for  bills  of  A.  W.  T.  &  Co.,  which  was  the  name  of  a  partner- 
ship which  had  no  interest  in  the  transaction.  It  does  not  appear 
that  defendant  knew  that  plaintiff  was  dealing  with  the  corpora- 
tion or  that  he  intended  to  guarantee  its  debt.  Held,  that  plaintiff 
could  not  recover  from  the  guarantor  for  the  default  of  the  cor- 
poration.    Duffy  Co.  v.  Todebnsh,  297 
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HABEAS  CORPUS. 

When  police  justice  acting  without  statutory  jurisdiction,  holds 
defendant  in  bastardy  proceeding,  he  must  be  released  on  habeas 
corpus. 

See  Bastardy,  3. 

HEALTH  (BOARD  OF). 

Power  of  board  of  health  to  adopt  rules  requiring  the  muzzling  of 
dogs. 

See  Municipal  Corporations,  1,  2. 
Power  of  board  of  health  to  make  ordinances  for  the  protection 
of  public  health  —  where  such  an  ordinance  does  not  prescribe  any 
penalty  the  board  has  no  power  to  impose  a  penalty  for  disobedience 
thereof. 

See  Villages. 

HUSBAND  AND  WIFE. 

Husband  may  convey  real  property  to  himself  and  wife  as 
44  tenants  by  the  entirety." 

See  Real  Property,  1. 

Estates  by  entirety — relative  rights  of  husband  and  wife. 

See  Real  Property,  8,  4. 

ICE. 

Respective  rights  of  riparian  proprietor  and  of  owner  of  right  of 
flowage. 

See  Water  and  Watercourses. 

INFANTS. 

When  sate  of  decedent's  property  invalid  as  to  infante  interested. 

See  Will,  6. 

INJUNCTION. 

When  injunction  may  be  obtained  against  state  officials  compel- 
ling them  to  build  new  highway  bridge  over  barge  canal  under  the 
provisions  of  the  Barge  Canal  Act. 
See  Canals. 

When*  taxpayer  may  maintain  action  for  injunction  restraining 
municipal  officers  from  permitting  remodeling  of  theatre  in  viola- 
tion of  building  laws. 

See  Taxpayer's  Action,  1,  2. 

INSOLVENCY. 

Insolvency  of  liability  insurance  company — Priority  of  claims 
—  Claims  upon  which  causes  of  action  accrued  and  actions 
against  company  wt/e  begun  before  entry  of  order  of  liquidation 
may  partici pate  in  dims  ion  of  assets —  Oilier  claims  which  may  not 
participate.  An  insurance  c«  >mpany  having  been  declared  insolvent 
and  the  superintendent  of  insurance  having  taken  charge  of  its 
affairs,  an  order  of  dissolution  was  granted.  The  superintendent 
rejected  as  contingent  certain  claims  against  the  estate  arising  out 
of  bonds  given  pursuant  to  a  statute  of  the  United  States  for  the 
faithful  performance  of  contracts  by  contractors  for  government 
work.  Held,  that  (1)  claims  upon  which  causes  of  action  had  accrued 
and  upon  which  actions  against  the  surety  had  been  commenced 
before  the  date  of  the  entry  of  the  order  of  liquidation  in  which 
actions  judgments  on  that  date  had  not  been  entered,  were  certain 
and  absolute  at  the  date  of  the  entry  of  the  order  of  liquidation,  and 
they  should  be  allowed  to  participate  in  the  ratable  division  of  the 
assets  of  the  insolvent  surety  company.     (2)  Claims  upon  which  no 
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causes  of  action  against  the  surety  had  accrued  before  the  date  of 
the  entry  of  the  order  of  liquidation  and  upon  which  claims  no 
actions  were  commenced  until  after  the  date  of  the  entry  of  the  order 
of  liquidation  are  contingent  and  were  properly  rejected.  Matter  of 
Empire  State  Surety  Co.  273 

INSURANCE.  < 

Credit  insurance — When  erroneous  statement  in  application,  as 
to  losses  in  business,  constitutes  breach  of  warranty.  Plaintiff 
took  out  credit  insurance  in  the  defendant  company.  In  stating 
what  purported  to  be  its  losses  for  the  year,  it  omitted  to  state  the 
insolvency  of  a  debtor  from  whom  a  considerable  sum  was  due, 

Slaintiff  and  other  creditors  having  taken  a  deed  of  trust  of  all  the 
ebtor's  property.  It  appears  that  such  property  is  wholly  insuf- 
ficient to  pay  the  debts  due  plaintiff  and  the  other  creditors,  by  all 
of  whom  the  debtor  was  discharged  from  further  liability,  so  that 
it  was  evident  at  the  time  the  application  for  the  policy  was  made 
that  plaintiff  would  sustain  a  loss  on  this  account,  although  the 
amount  may  not  have  been  apparent.  Held,  that  the  statement  in 
the  application  as  to  the  "  losses "  which  the  applicant  had  sus- 
tained cannot  be  limited  to  claims  against  insolvent  debtors  whose 
estates  had  been  finally  settled,  and  that  there  was  a  loss  within 
the  ordinary  meaning  of  that  term  as  used  in  an  application  for 
credit  insurance  such  as  constituted  a  breach  of  warranty  on  the 
part  of  plaintiff.     Black  Co.  v.  London  G.  &  Ace.  Co.  560 

See  Point  Gratiot  S.  &  G.  Co.  v.  H.  F.  Ins.  Co.  (Mem.),  661; 

Schencke  Piano    Co.  v.    Phil.    Casualty   Co.  (Mem.),  662; 

O' Neil  v.  Franklin  Fire  Ins.  Co.  (Mem.),  692. 

INSURANCE  COMPANIES. 

Comity  —  attachment — dissolution  of  foreign  fire  insurance  com- 
pany doing  business  in  this  state  —  statute  of  foreign  state  that 
liquidation  of  insolvent  insurance  companies  shall  be  made  by 
insurance  commissioner  of  that  state  for  benefit  of  creditors  thereof 
—  such  commissioner  vested  with  title  to  property  of  company  for 
that  purpose  and  attachment  will  not  be  issued  against  property  of 
company  within  this  state. 

See  Corporations,  2. 

Insolvency  of  liability  insurance  company —  priority  of  claims  — 
claims  upon  which  causes  of  action  accrued  and  actions  against 
company  were  begun  before  entry  of  order  of  liquidation  may 
participate  in  division  of  assets  —  other  claims  which  may  not 
participate. 

See  Insolvency. 

INTEREST. 

1.  Application  of  payments  —  In  absence  of  agreement,  payment 
upon  a  debt  consisting  of  principal  and  interest,  is  first  applicable 
to  the  interest  due,  then  to  the  pricipal.  The  general  rule  is  that  in 
the  absence  of  an  agreement  providing  otherwise  payment  upon 
a  debt  consisting  of  principal  and  interest  not  actually  applied  by 
the  debtor  or  creditor  is  first  applicable  to  the  interest  due,  and 
then  to  the  principal.  This  rule  applies  equally  whether  the  debt 
be  one  which  expressly  draws  interest  or  a  debt  upon  which  interest 
is  given  as  damages.    Shepard  v.  City  of  New  York.  251 

2.  Presumption  of  intention  not  to  exact  interest.  When  pay- 
ment of  the  principal  is  accepted  and  no  account  is  made  of  the 
interest,  it  may  well  be  presumed  that  it  was  not  the  intention  to 
exact  it.     But  such  presumption  is  open  to  rebuttal.     To  this  end, 
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all  the  conversation  and  acts  of  the  parties  and  the  circumstances 

showing  their  intention  ought  to  be  considered.  Id. 

3.  When  acceptance  of  part  of  salary  wrongfully  withheld  does 
not  prevent  recovery  of  interest  upon  whole  amount  due.  Plain- 
tiff was  unlawfully  removed  from  the  position  of  clerk  in  one  of 
the  departments  of  the  city  of  New  York  and  placed  in  a  lower 
position  and  was  thereafter  restored  to  his  former  position  by 
direction  of  the  court.  He  was  then  paid  the  amount  of  the  salary 
unlawfully  withheld  from  him  during  the  period  between  his 
removal  and  his  reinstatement.  The  present  action  was  brought 
to  recover  the  interest  upon  the  salary  withheld.  He  protested 
against  the  reduction  of  his  salary  at  the  time  and  demanded  rein- 
statement. At  the  time,  of  the  payment  he  made  a  distinct  state- 
ment that  he  had  more  money  coming  and  would  not  waive  any 
of  his  rights  and  signed  the  payroll  4t  Rec'd  on  Acct."  Held^  that 
he  was  not  thereby  deprived  of  the  right  to  recover  interest  against 
the  municipality.  Id. 

INTERSTATE  COMMERCE. 

Federal  Employers'  Liability  Act  —  Workmen's  Compensation 
Law  of  New  York  state  —  difference  between  the  two  statutes  — 
when  Federal  statute  does  not  preclude  award  under  the  New  York 
statute. 

See  Workmen's  Compensation. 

INTERSTATE  COMMERCE  ACT. 

Freight  rates  fixed  thereunder  arbitrary. 
See  Carriers,  2. 

JUDGMENT. 

A  judgment  upon  being  filed  and  docketed  becomes  a  lien  upon 
real  estate  without  the  issue  of  an  execution  —  When  the  lien  of 
several  judgments  is  simultaneous,  and  the  real  estate  of  the 
debtor  sold  in  partition  is  insufficient  to  pay  the  judgments  in  full* 
the  proceeds  of  the  real  estate  must  be  applied  pro  rata —  The  fact 
that  an  execution  has  been  issued  on  one  judgment  does  not  give  it 
priority.  Since  the  enactment  of  the  Revised  Laws  of  1813  (Vol  1, 
ch.  50,  p.  501),  re-enacted,  with  amendments  and  amplifications,  in  the 
Revised  Statutes  and  now  embodied  in  the  provisions  of  the  Code 
of  Civil  Procedure  (g§  1250,  1251),  a  judgment  upon  being  filed  and 
docketed  becomes  a  hen  upon  the  real  estate  of  the  debtor  and  it  is 
no  longer  necessary  for  that  purpose  that  an  execution  should  be 
issued  thereon.  From  the  moment  a  j  udgment  is  duly  filed  and  dock- 
eted legal  rights  in  the  real  estate  of  the  debtor  attach,  and  where 
three  judgments  were  filed  and  docketed  against  a  debtor  who  then 
had  no  real  estate,  but  six  years  later  inherited  an  undivided  interest 
in  real  estate  owned  by  his  father  at  the  time  of  his  death,  the  liens 
of  the  three  judgments  attached  simultaneously  to  such  interest  of 
the  judgment  debtor  upon  his  acquiring  title  thereto.  Where 
one  of  the  three  judgment  creditors  caused  an  execution  to  be 
issued  against  the  interest  of  the  judgment  debtor  in  such  real 
estate,  and  such  interest  was  advertised  and  sold  by  the  sheriff 
under  the  execution,  that  fact  does  not  entitle  such  judgment 
creditor  to  a  preference  over  the  liens  of  the  other  judgment 
creditors,  and  where  the  real  estate  owned  by  the  father  of  the 
judgment  debtor  at  the  time  of  his  death,  including  the  interest  of 
the  judgment  debtor  therein,  was  thereafter  sold  under  a  judgment 
in  an  action  of  partition,  and  the  proceeds  of  the  sale  of  the  judg- 
ment debtor's  interest  are  insufficient  to  pay  all  of  the  three  judg- 
ment liens  against  him.  such  proceeds  should  be  applied  pro  rata 
on  all  of  the  liens.     Hulbert  v.  Ifnfbert.  430 
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When  party  may  collect  part  of  judgment  which  is  in  his  favor 
and  maintain  appeal  from  part  which  is  against  him. 
See  APPEAL,  5. 

When  judgment  is  res  adjudicata  in  subsequent  action  between 
same  parties. 

See  Former  Adjudication,  1,  2. 

JURISDICTION. 

Jurisdiction  of  police  justice  in  bastardy  proceeding. 
See  Bastardy,  2, 3. 

When  state  courts  have  jurisdiction  to  pass  upon  validity  of  elec- 
tion of  member  of  Congress. 

See  Elections,  3. 

KIDNAPPING. 

See  People  v.  Micelli  (Mem.),  727. 

LABOR  LAW. 

Master  and  servant — action  by  injured  employee  —  contributory 
negligence  of  plaintiff  —  effect  of  statute  providing  that  contribu- 
tory negligence  shall  be  a  defense  to  be  l*  pleaded  and  proved  by 
the  defendant"  —  when  contributory  negligence  question  for  the 
jury. 

See  Negligence,  14, 15. 

LANDLORD  AND  TENANT. 

See  Famham  v.  Lebolt  d?  Co.  (Mem.),  680;  Sullivan  v.  Taylor 
(Mem.),  736;  Hoffman  v.  Murray  (Mem.),  750. 

LARCENY. 

See  People  v.  Gordon  (Mem.),  728. 

LEGISLATURE. 

Power  of  legislature  to  compel  contract  extraterritorial  in  effect. 
See  Workmen's  Compensation,  2. 

LIEN. 

Judgment  upon  being  filed  and  docketed  becomes  a  lien  upon 
real  estate  without  the  issue  of  an  execution  —  when  lien  of  several 
judgments  is  simultaneous,  issuance  of  execution  on  one  does  not 
give  it  priority. 
See  Judgment. 

LIEN  LAW. 

When  bill  of  sale  filed  pursuant  to  the  Lien  Law  operates  as  a 
chattel  mortgage. 
See  Mortgage. 

LIMITATION  OF  ACTIONS. 

Trustees  —  Statute  of  Limitations — action  to  recover  excessive 
fees  paid  to  testamentary  trustees  under  void  decree  of  a  surro- 
gate—  Statute  of  Limitations  does  not  run  in  favor  of  trustee  until 
after  his  discharge  —  when  such  action  in  absence  of  charges  of 
fraud  cannot  be  maintained. 

See  Trustees. 

LiaUOB  TAX. 

See  Matter  of  Farley  (Mem.),  652;  Hacker  v.  White  (Mem.),  656. 

Application  for  certificate  —  when  apparently  untruthful  answers 
in  application  do  not  preclude  issue  of  certificate  —  notice  of  aban- 
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donment  of  liquor  traffic  not  acted  upon  within  sixty  days  does  not 
prevent  issuing  of  certificate  for  original  place. 
See  Excise,  1, 2. 

MALICIOUS  PROSECUTION. 

Probable  cause  —  When  judgment  for  plaintiff  in  action  for 
malicious  prosecution  erroneously  reversed  by  Appellate  Division 
and  complaint  dismissed  as  a  matter  of  law.  In  an  action  for  the 
malicious  prosecution  of  the  plaintiff  by  the  defendant,  who  had 
instituted  a  criminal  proceeding  against  the  former  upon  a  charge 
of  larceny,  which  was  dismissed,  it  appears  that  the  only  direct 
and  reliable  information  which  defendant  had,  established  simply 
that  the  thief  came  from  a  certain  village  and  was  a  tall  man 
with  a  sandy  mustache  and  that  plaintiff  answered  to  that 
description.  Held,  that  such  facts  are  not  sufficient  to  estab- 
lish, as  a  matter  of  law,  probable  cause  and  a  reasonable 
ground  for  causing  the  arrest  of  the  plaintiff,  and,  hence,  an  order 
of  the  Appellate  Division  reversing,  as  a  matter  of  law.  the  judg- 
ment in  favor  of  the  plaintiff,  entered  upon  the  verdict  of  a  jury, 
and  dismissing  the  complaint  upon  the  merits,  is  erroneous  and 
must  be  reversed.     Galley  v.  Brennan.  118 

MANDAMUS. 

Voting  machines  —  mistake  in  reading  vote  shown    on   voting 
machines  —  when  courts  may  issue  mandamus  directing  election 
clerks  to  make  correct  returns  and  directing  board  of  canvassers  to 
recanvass  the  vote. 
See  Elections,  1. 

MASTER  AND  SERVANT. 

Injury  to  workman  engaged  in  work  which  he  was  ordered  to  do 
by  foreman  of  defendant  —  when  jury  might  have  found  that  acts 
of  foreman  were  acts  of  superintendence  and  negligent,  decision  of 
Appellate  Division  reversing  judgment  for  plaintiff  is  erroneous. 

See  Negligence,  1. 

Duty  of  master  to  promulgate  rules  to  protect  employee  from  neg- 
ligent acts  of  co-employees. 
See  Negligence,  2,  3. 
Fact 8  constituting  cause  of  action  under  Employers'  Liability 
Law. 

See  Negligence,  4. 

Negligence  —  when  jury  might  have  found  that  injury  of  plaintiff 
was  due  to  negligent  construction   of   machinery    furnished   by 
defendant,  trial  court  should  not  set  aside  verdict  for  plaintiff. 
See  Negligence,  6. 

Failure  to  guard  machine  —  master  not  liable  for  accident  not 
reasonably  to  be  anticipated. 
See  Negligence,  10. 

Failure  to  show  that  accident  was  result  of  some  cause  for  which 
defendant  was  responsible. 
See  Negligence,  12,  13. 

Action  by  injured  employee  —  contributory  negligence  of  plaintiff 
—  effect  of 'statute  providing  that  contributory  negligence  shall  be 
a  defense  to  be  "pleaded  and  proved  by  the  defendant'"  —  when 
contributory  negligence  question  for  the  jury. 
See  Negligence,  14,  15. 
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Interstate  commerce  —  Federal  Employers'  Liability  Act  —  Work- 
men's Compensation  Law  of  New  York  state  —  difference  between 
the  two  statutes  —  when  Federal  statute  does  not  preclude  award 
under  the  New  York  statute. 

See  Workmen's  Compensation,  1. 

Resident  of  this  state,  employed  by  corporation  engaged  in  busi- 
ness in  this  state,  entitled  to  compensation  when  injured  while 
engaged  in  employer's  work  in  another  state. 

See  Workmen's  Compensation,  3-6. 

MECHANIC'S  LIEN. 

See  Huffman  v.  People  (Mem.),  658;  Paul  Co.  v.  Athens  Hotel 
Co.  (Mem.),  695;  Booth  v.  Slee  (Mem.),  745. 

MISJOINDER. 

Corporation — action  in  behalf  of  stockholders  improperly  joined 
with  action  in  behalf  of  corporation  —  corporation  proper  party  to  v 
assert  right  to  recover  misappropriated  corporate  assets  —  when 
corporate  inactivity  no  basis  for  individual  action  by  stockholder 
to  redress  wrong. 

See  Pleading,  3-6. 

MORTGAGE. 

When  bill  of  sale  filed  pursuant  to  the  Lien  Lata  (Cons.  Laws.ch. 
33,  §  230)  operates  as  a  chattel  mortgage.  A  bill  of  sale  absolute 
on  its  face,  but  intended  to  operate  as  a  mortgage  of  the  goods  and 
chattels  therein  mentioned  and  described,  when  filed  pursuant  to 
the  provisions  of  article  10  of  the  Lien  Law  (Cons.  Laws,  ch.  38),  is 
notice  to  a  subsequent  purchaser  in  good  faith,  although  there  is 
nothing  in  the  instrument  itself  expressing  such  intention  and 
there  is  not  filed  therewith  any  other  or  further  paper  showing 
that  the  sale  was  intended  to  operate  as  a  mortgage  of  goods  and 
chattels.    (§  230.)    Sheldon  v.  McFee.  618 

See  Croxson  v.  Flynn  P.   d-   H.  Co.  (Mem.),  659;   First  Nat 
Bank  v.  Lafayette  Trust  Co.  (Mem.),  691. 

MORTGAGE  TAX. 

See  People  v.  Park  Row  Realty  Co.  (Mem.),  713. 

MUNICIPAL  CORPORATIONS. 

1.  New  York  (city  of)  — Power  of  board  of  health  to  adopt 
rules  requiring  the  muzzling  of  dogs.  Authority  to  the  board  of 
aldermen  of  the  city  of  New  York  to  maintain  or  regulate, 
in  a  certain  respect,  matters  relating  to  the  public  health  was 
not  intended  to  and  does  not  bar  the  board  of  health  from 
exercising  its  power  as  the  authorized  conservator  thereof. 
The  legislature  did  not  intend  by  the  provisions  of  sections  50 
and  51  of  the  charter  of  the  city  of  New  York  (L.  1901,  ch.  466)  to 
preclude  the  board  of  health  from  adopting  a  section  of  the 
Sanitary  Code  of  that  city  which  provides  that  no  unmuzzled  dog 
shall  be  permitted,  at  any  time,  to  be  on  any  public  highway  or  in 
any  public  park  or  place  in  the  city  of  New  York,  or  such  other 
reasonable  and  just  regulation  or  ordinance  in  relation  to  dogs  as 
thepublic  health  and  safety  required.  People  ex  rel.  Knoblauch 
v.  Warden,  etc.  154 

2.  Presumptiom  that  ordinance,  within  power  of  body  passing 
it,  is  reasonable  and  just.  When  an  ordinance  is  within  the 
power  of  the  body  which  passed  it,  the  presumption  is  that  it  is 
reasonable  and  just,  and  the  judicial  power  to  declare  it  void  can 
be   exercised    only  when,   from    the    inherent    character    of  the 
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ordinance  or  from  evidence  showing  its  operation  ifnd  effect,  it  is 

demonstrated  to  be  otherwise.  Id. 

When  objection  that  charter  of  newly-incorporated  city  is  uncon- 
stutional,  on  account  of  excessive  indebtedness,  is  prematurely 
raised. 

See  Constitutional  Law. 

When  taxpayer  may  maintain  action  for  injunction  restraining 
municipal  officers  from  permitting  erection  and  remodeling  of 
theatre  in  violation  of  building  laws  —  New  York  (city  of)  —  board 
of  examiners  of  plans  for  buildings  —  when  board  exceeds  its  powers 
its  acts  are  void. 

See  Taxpayer's  Action,  1,  2. 

MURDER. 

See  People  v.  Marquardt  (Mem.),  654;  People  v.  Tolley  (Mem.), 
654;  People  v.  Ponton  (Mem.),  672;  People  v.  Schaefer  (Mem.), 
727;  People  v.  Marendi  (Mem.),  735;  People  v.  Legio  (Mem.), 
764. 

Sufficiency   of   evidence  to   sustain   conviction  —  stenographic 
minutes  of  testimony  taken  at  trial  subsequent  to  trial  under 
review  cannot  be  received  by  appellate  court. 
See  Crimes,  1,  2. 

Motion  for  new  trial  on  ground  of  newly-discovered  evidence— 
statement  by  defendant  that  his  confession  was  false  and  plea  of 
insanity  feigned  and  that  he  did  not  commit  the  murder  is  not 
newly-discovered  evidence  within  meaning  of  statute  —  erroneous 
charge  as  to  meaning  of  word  ''wrong"  in  statutory  definition  of 
''insanity." 

See  Crimes,  3-5. 

Trial  —  improper  and  unwarranted  statements  made  by  a  district 
attorney  in  nis  argument  to  a  jury  in  a  murder  case  criticised  and 
censured  —  when  such  statements  may  be  disregarded  upon  appeal 
from  judgment  of  conviction. 
See  Crimes,  9,  10. 

NEGLIGENCE. 

1.  Master  and  servant — Injury  to  workman  engaged  in  work 
which  he  was  ordered  to  do  by  foreman  of  defendant  —  When  jury 
might  have  found  that  acts  of  foreman  were  acts  of  superintendence 
and  negligent,  decision  of  Appellate  Division  reversing  judgment 
for  plaintiff  is  erroneous—  When  case  must  be  remitted  to  Appel- 
late Division  to  pass  on  the  facts.  Upon  examination  of  the  record 
in  an  action  to  recover  for  injuries  to  a  workman  received  in  the 
performance  of  work  which  he  was  ordered  to  do  by  a  foreman  of 
the  defendant,  held,  that  the  jury  might  have  found  from  the  evi- 
dence that  the  acts  of  the  foreman  in  ordering  a  safeguard  to  a 
machine  to  be  taken  off  and  in  thereafter  ordering  the  plaintiff  to 
operate  the  machine,  were  acts  of  superintendence,  and  that  in  the 
performance  of  such  acts  he  was  negligent;  that  the  order  of  the 
Appellate  Division  reversing  the  judgment  for  the  plaintiff,  entered 
on  the  verdict  of  a  jury,  is  erroneous  and  must  be  reversed,  and 
that  the  case  must  be  remitted  to  the  Appellate  Division  to  enable 
it  to  pass  upon  the  questions  of  fact  presented  by  the  appeal  from 
the  order  denying  defendant's  motion  for  a  new  trial  made  upon  the 
minutes  of  the  court.    Borckmann  v.  Terry  Constr.  Co.  139 
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2.  Master  and  servant—  Duty  of  master  to  promulgate  rules  to 
protect  employee  from  negligent  acts  of  co-employees.  When  the 
act  of  an  employee  may  make  the  work  of  another  employee  dan- 
gerous which  would  be  safe  if  no  action  were  taken,  it  becomes  the 
duty  of  the  employer  to  make  such  rules  as  will  enable  those 
whose  safety  is  put  in  jeopardy  to  be  advised  of  the  danger  so  as 
to  be  able  to  avoid  it.    Dzkowski  v.  Reynpldsville  Carting  Co.    173 

8.  When  failure  of  master  to  make  rules  presents  a  question  of 
fact  for  jury.  On  examination  of  the  facts  in  this  case,  held,  that 
the  failure  of  the  employer  to  adopt  measures  to  guard  against 
the  obvious  danger  which  arose  from  the  method  in  which  the 
work  was  conducted,  presented  a  question  of  fact  which  should 
have  been  submitted  to  the  jury.  Id. 

4.  Master  and  servant — Facts  constituting  cause  of  action  under 
Employers'1  Liability  Law.  When  any  person  in  the  service  of  an 
employer  intrusted  with  any  superintendence  is  negligent,  and  by 
reason  thereof  personal  injury  is  caused  to  an  employee  who  is 
himself  in  the  exercise  of  due  care  and  diligence  at  the  time,  a 
statutory  ground  of  liability  is  established  under  the  amendment  of 
1910  to  section  200  of  the  Labor  Law.   Marion  v.  Coon  Const.  Co.    178 

5.  When  evidence  in  explanation  of  X-ray  plates  proper. 
X-ray  plates  themselves  unexplained  are  not  in  all  cases  the 
only  competent  evidence  of  what  they  show.  Unexplained  by  the 
evidence  of  one  who  qualifies  as  an  expert  in  the  interpretation  of 
such  plates,  they  may  tend  to  mislead  rather  than  to  aid.  Hence,  • 
the  evidence  of  an  expert  is  proper,  if  not  essential,  in  aid  of  the 
plates.  A  proper  foundation  for  the  evidence  of  the  expert  should 
be  laid  by  the  production  of  the  plates  in  court  and  by  their  intro- 
duction in  evidence  after  competent  proof  as  to  their  accuracy.    Id. 

6.  Master  and  servant  —  When  jury  might  have  found  that  injury 
of  plaintiff  was  due  to  negligent  construction  of  machinery  fur- 
nished by  defendant,  trial  court  should  not  set  aside  verdict  for 
plaintiff —  When  verdict  cannot  be  reinstated  upon  reversal  of 
judgment  dismissing  complaint.  On  examination  of  the  evidence 
in  an  action  by  a  servant  against  a  master  for  injuries  sustained  in 
the  course  of  the  employment,  held,  that  the  jury  might  reason- 
ably have  found  that  the  injury  was  due  to  the  negligent  con- 
struction or  condition  of  the  machinery  furnished  by  defendant. 
The  trial  court  reserved  decision  upon  a  motion  to. dismiss  and 
thereafter  by  its  order  dismissed  the  complaint  and  further  set 
aside  the  verdict  "  upon  the  sole  ground  that  the  complaint  of  the 
plaintiff  is  dismissed,  and  as  to'every  other  ground  said  motion  to 
set  aside  the  verdict  and  for  a  new  trial  is  hereby  denied."  Held, 
that  it  appears  from  the  course  of  the  trial  that  the  verdict  may 
have  been  based  upon  a  violation  of  section  18  of  the  Labor  Law 
(Cons.  Laws,  ch.  31)  and  the  facts  are  such  that  the  plaintiff  could 
not  properly  invoke  that  statute;  hence  the  verdict  cannot  be 
reinstated  by  this  court  upon  reversal  Pierce  v.  Atlantic,  Gulf 
d-  Pacific  Co.  209 

7.  Pedestrians  — Duty  of  person  crossing  city  street  to  look  before 
attempting  to  cross.  It  is  the  duty  of  a  pedestrian  in  crossing  a  city 
street  to  use  his  eyes  and  thus  protect  himself  from  danger.  The 
law  does  not  say  how  often  he  must  look,  or  precisely  how  far,  or 
when  or  from  where,  and  whether  he  is  negligent  in  going  forward 
will  be  a  question  for  the  jury.  If  he  has  used  his  eyes,  and  has 
miscalculated  the  danger,  he  may  still  be  free  from  "fault;  but  it 
may  not  be  said  that  he  is  not  bound  to  look  at  all.  Knapp  v. 
Barrett.  226 
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8.  Erroneous  charge  that  person  is  not  bound  to  look  at  aU. 
Where  plaintiff,  who  was  old  and  feeble,  was  struck  by  defend- 
ant's wagon  and  injured  as  he  started  to  cross  a  street  after  alight- 
ing from  a  car,  and  the  evidence  is  conflicting  as  to  whether  he 
looked  for  approaching  wagons,  or  failed  to  Took  and  so  walked 
directly  in  front  of  the  norse,  and,  also,  as  to  whether  defendant's 
wagon  was  approaching  slowly  or  at  speed,  the  case  was  properly 
submitted  to  tne  jury;  but  it  was  reversible  error  for  the  trial  court 
to  charge,  in  effect,  that  even  if  the  plaintiff  left  the  car  without 
looking  where  he  was  going,  they  might  still  acquit  him  of  negli- 
gence. To  escape  the  consequences  of  such  negligence,  he  must 
prove  that,  even  if  he  had  looked,  the  accident  would  still  have 
happened.  Id. 

9.  Injury  to  plaintiff  caused  by  negligence  of  defendant  for 
Which  plaintiffs  employers  were  doing  work  and  in  which  work 
plaintiff  was  then  engaged —  When  defendant  liable  for  such 
injury.  Upon  examination  of  the  facts  in  an  action  to  recover  dam- 
ages for  a  personal  injury,  held,  that  the  plaintiff,  as  an  employee 
of  a  third  party,  which  had  been  engaged  in  the  work  of  defend- 
ant, was  at  the  time  of  the  accident  lawfully  upon  its  premises;  that 
it  was  error  for  the  courts  below  to  rule  as  matter  of  law  that 
defendant  had  performed  its  duty;  that  the  question  of  the  exercise 
of  reasonable  prudence  and  care  on  its  part  was  for  the  jury,  and 
that  the  ruling  of  the  trial  justice  that  plaintiff  was  guilty  of  con- 
tributory negligence  as  matter  of  law  cannot  be  upheld  Thomas  v. 
Solvay  Process  Co.  265 

10.  Master  and  servant—  Failure  to  guard  machine — Master  not 
liable  for  accident  not  reasonably  to  be  anticipated.  Where  a 
person  not  engaged  in  the  operation  of  a  machine  and  in  dis- 
obedience of  the  request  of  the  operator,  attempted  to  do  some- 
thing, not  in  the  line  of  his  duty,  with  the  result  that  the 
machine  was  put  in  motion  and  the  operator  injured,  held,  not 
a  risk  or  accident  reasonably  to  be  anticipated  as  the  result  of 
failure  to  guard  the  machine,  and  tliat,  therefore,  a  right  of 
action  did  not  accrue  under  section  81  of  the  Labor  Law  (Cons. 
Laws,  ch.  31).     Basel  v.  Ansonia  Clock  Co.  356 

11.  Elevators  —  Duty  and  liability  of  corporation  operating  ele- 
vator in  department  store  to  have  it  inspected — Whether  such 
inspection  was  properly  made  is  a  question  of  fact  for  a  jury. 
It  is  the  duty  of  a  corporation  maintaining  and  operating  an 
elevator,  for  the  conveyance  of  customers  and  others,  to  have  the 
elevator  inspected  from  time  to  time  and  to  employ  persons  of  reason- 
able skill  and  experience  to  inspect  it,  and  the  corporation  is  respon- 
sible for  the  negligence  df  such  inspectors  in  performing  their  work. 
In  an  action  for  personal  injuries  received  by  the  fall  of  a  pas- 
senger elevator  in  defendant's  store  it  appears  that  the  elevator 
was  made  and  installed  by  competent  and  reputable  manufac- 
turers, but  it  is  claimed  that  from  the  unusual  shape  of  the  steel 
straps  by  which  the  elevator  was  attached  to  the  beams  which  sup- 
ported it  and  the  manner  in  which  they  were  placed,  the  straps 
were  not  strong  enough  to  support  the  load  the  elevator  was  intended 
to  carry  and  to  withstand  the  continuous  strain  and  vibration  caused 
by  the  starting,  stopping  and  running  of  the  elevator.  The  straps 
in  question  were  in  plain  sight  and  the  defects  therein  could  have 
been  seen  by  defendant's  engineers  and  inspectors.  Held,  that  in 
view  of  the  unusual  construction  of  the  supporting  straps  and  the 
increased  strain  upon  them  caused  thereby  the  question  of  fact, 
whether  the  inspectors  employed  by  the  defendant  were  negligent 
in  the  performance  of  their  duty,  was  properly  submitted  to  the  jury. 
Rumetsch  v.  Wanamaker.  379 
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12.  Master  and  servant — Proximate  cause.  A  plaintiff  In  an 
action  to  recover  for  injuries  caused  by  negligence  must  fail  if  the 
evidence  does  not  show  that  the  injury  was  the  result  of  some  cause 
for  which  the  defendant  is  responsible.     JScharff  v.  Jackson.       598 

18.  Failure  to  show  that  accident  was  result  of  some  cause  for 
which  defendant  was  responsible.  Where  plaintiff,  who  was 
injured  by  bags  of  cement  falling  upon  him  from  a  pile  in  a  store- 
house, while  he  was  engaged  in  taking  bags  from  such  pile  and 
loading  them  on  a  truck,  claimed  that  the  floor  on  which  the 
bags  were  piled  sagged  because  it  was  loaded  too  heavily  and 
vibrated  when  a  truckload  of  cement  passed  over  it,  thereby 
causing  the  bags  to  fall,  he  cannot  recover  if  the  accident  may 
with  equal  reason  be  accounted  for  on  any  other  theory,  and 
where  the  evidence  does  not  indicate  how  the  bags  that  fell  were 

Siled  nor  how  they  fell  or  how  many  fell,  the  evidence  is  insufficient 
>  sustain  a  verdict  for  plaintiff.  It  is  not  enough  to  show  that 
the  condition  of  the  floor  might  have  caused  the  bags  to  fall. 
The  burden  is  upon  the  plaintiff  to  establish  that  such  condition 
did  contribute  to  cause  the  injury.  Id. 

14.  Master  and  servant  —  Action  by  injured  employee  —  Contrib- 
utory negligence  of  plaintiff  —  Effect  of  statute  providing  that 
contributory  negligence  shall  be  a  defense  to  be  "pleaded  and 
proved  by  tfie  defendant."  Since  the  addition  to  the  Labor  Law 
(Cons.  Laws,  ch.  31;  amd.  L.  1910,  ch.  352,  §  202-a)  providing  that  the 
contributory  negligence  of  an  injured  employee  shall  be  a  defense 
to  be  "  pleaded  and  proved  by  the  defendant,"  a  plaintiff  in  an 
action  to  recover  from  his  employer  damages  for  negligence,  arising 
out  of  and  in  course  of  his  employment,  thas  been  relieved  of  the 
burden  of  proving  affirmatively  that  his  own  negligence  did  not 
contribute  to  the  accident,  and  his  case  should,  when  he  lias  made 
out  a  prima  facie  case  of  defendant's  negligence,  be  submitted  to 
the  jury,  unless  it  appears  that  the  uncontradicted  proof  of  his  own 
negligence  is  so  certain  and  convincing  that  no  reasonable  mind 
could  reach  the  conclusion  that  he  had  been  careful,  and  this  is  the 
rule  even  though  a  verdict  in  his  favor  would  be  set  aside  as  against 
the  weight  of  evidence.     Key  ford  v.  Southern  Pacific  Co.  613 

15.  When  contributory  negligence  question  for  jury.  Where 
plaintiff,  an  electrician,  while  working  in  a  dark  or  dimly-lighted 
place  in  a  steamship,  with  which  he  was  not  familiar,  fell  through 
an  open  hatch,  or  coal  hole,  to  a  deck  below,  thereby  suffering  the 
injuries  for  which  this  action  is  brought,  it  was  a  question  of  fact 
for  the  jury,  subject  to  review  by  the  court  and  the  duty  to  order 
a  new  trial  if  the  verdict  was  against  the  weight  of  evidence, 
whether  the  place  was  so  dark  as  to  render  it  dangerous,  whether 
the  condition  of  open  hatches  was  sufficiently  known  to  plaintiff  to 
put  him  on  his  guard  and  whether  on  the  facts  plaintiffs  fall  was 
conclusively  presumptive  of  negligence  on  his  part.  It  was  error, 
therefore,  for  the  Appellate  Division  to  reverse  the  judgment  for 
plaintiff,  entered  on  the  verdict  of  the  jury,  and  dismiss  the  com- 
plaint on  the  ground  that  plaintiff  was  guilty  of  contributory 
negligence  as  a  matter  of  law.  Id. 

See  Rootman  v.  City  of  New  York  (Mem.),  626;  Rossi  v.  Procter 
&  Gamble  Co.  (Mem.),  657;  Qettnerv.  We stinghouse Machine 
Co.  (Mem.),  660;  Driscoll  v.  Cadillac  Hotel  Co.  (Mem.),  686; 
Qrady  v.  Nat.  C.  &  C.  Co.  (Mem.),  694;  Yuengling  v.  City 
of  New  York  (Mem.),  698;  Rowe  v.  Hendricks  (Mem.),  700; 
Holsapple  v.  International  Paper  Co.  (Mem.),  746;  Bodette 
v.  Foster- Armstrong  Co.  (Mem.),  752;  Mattosv.  Felgenhauer 
(MeiiK),  755;  tiigel  v.  American  Seating  Co.  (Mem.),  759; 
Meater  v.  Balaban  (Mem.),  765. 
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NEGOTIABLE  INSTRUMENTS. 

Effect  of  delivery  of  promissory  note  —  when  evidence  that  deliv- 
ery is  conditional  may  be  received  —  facts  examined  and  held  that 
note  in  question  was  delivered  as  and  for  a  complete  and  binding 
contract  but  agreement  as  to  payment  of  interest  was  usurious. 
See  Bills,  Notes  and  Checks. 

NEW  YORK  (CITY  OF.) 

See  People  ex  rel.  (XLoughlin  v.  Bd.  of  Estimate   <fc  Appor- 
tionment (Mem.),  625. 

When  board  of  aldermen  authorized  by  charter  so  to  do  have  fixed 
salary  of  position  in  department  of  education,  board  of  education 
cannot  increase  or  decrease  the  compensation. 
See  Civil  Service. 

When  acceptance  by  employee  of  part  of  salary  wrongfully  with- 
held, does  not  prevent  recovery  of  interest  upon  whole  amount  due. 
See  Interest,  3. 

Power  of  board  of  health  to  adopt  rule  requiring  the  muzzling  of 
dogs. 

See  Municipal  Corporations,  l,  2. 

When  private  as  well  as  public  easements  extinguished  by  street 
closing  proceeding. 

See  Street  Closing. 

When  taxpayer  may  maintain  action  for  injunction  restraining 
municipal  officers  from  permitting  erection  and  remodeling  of  thea- 
tre in  violation  of  building  laws  —  board  of  examiners  of  plans  of 
buildings  —  when  board  exceeds  its  powers  its  acts  are  void. 
See  Taxpayer's  Action,  1,  2. 

NOTES. 

Effect  of  delivery  of  promissory  note  —  when  evidence  that  deliv- 
ery is  conditional  may  be  received  —  facts  examined  and  held  that 
note  in  question  was  delivered  as  and  for  a  complete  and  binding 
contract,  but  agreement  as  to  payment  of  interest  was  usurious. 
See  Bills,'  Notes  and  Checks. 

NOTICE. 

Premature  publication  of  notice  of  assessment. 
See  Assessment. 

NUISANCE. 

See  People  v.  Borden's  C.  M.  Co.  (Mem.),  658. 

OFFICERS. 

When  injunction  may  be  obtained  against  state  officials  compelling 
them  to  build  new  highway  bridge  over  barge  canal  under  the  pro- 
visions of  the  Barge  Canal  Act. 

See  Canals. 

ORDINANCES. 

Presumption  that  ordinance,  within  power  of  body  passing  it,  is 
reasonable  and  just. 

See  Municipal  Corporations,  2. 

PARENT  AND  CHILD. 

See  Matter  of  Soriano  (Mem. ),  720. 
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PARTIES. 

When  resident  of  town  may  enforce  conditions  under  which  gas 
company  was  permitted  to  lay  pipes  in  street. 
See  Estoppel. 

PARTITION. 

See  Neustadt  v.  Jamaica  Estates  (Mem.),  680. 

PAYMENT. 

Interest  —  application  of  payments — in  absence  of  agreement, 
payment  upon  a  debt  consisting  of  principal  and  interest,  is  first 
applicable  to  the  interest  due,  then  to  the  principal  —  when  accept- 
ance of  part  of  salary  wrongf  ully  withheld  does  not  prevent  recovery 
of  interest  upon  whole  amount  due. 
See  Interest. 

PENAL  LAW. 

§  1120  —  Erroneous  charge  as  to  meaning  of  word  "wrong"  in 
statututory  definition  of  "insanity."  Where  a  defendant,  in  sup- 
port of  his  plea  of  insanity,  told  the  physicians  who  examined 
him  at  the  trial  that  he  had  heard  the  voice  of  (iod  calling  upon  him 
to  kill  a  woman  as  a  sacrifice  and  atonement,  it  was  error  for  the 
trial  judge  in  his  instructions  to  the  jury  to  charge,  in  substance, 
that  even  if  the  defendant  believed  in  good  faith  that  God  had 
appeared  to  him  and  commanded  the  sacrifice  of  his  victim,  and  this 
belief  was  a  delusion,  the  result  of  a  defect  of  reason,  the  defendant 
must  none  the  less  answer  to  the  law  if  he  knew  the  nature  and 
quality  of  the  act,  and  knew  that  it  was  wrong,  in  the  sense  that  it 
was  forbidden  by  the  law  of  the  state.  The  word  4*  wrong"  in  the 
statutory  definition  (Penal  Law,  §  1120)  should  not  receive  so  nar- 
row a  construction.  In  the  light  of  its  history  and  the  authorities, 
collated  and  discussed  herein,  defining  and  explaining  the  word,  it 
cannot  be  held  that  the  word  "  wrong'1  in  the  statutory  definition 
is  limited  to  legal  as  opposed  to  moral  wronj*.  The  defendant,  how- 
ever, by  conceding  that  the  issue  of  his  sanity  was  correctly  deter- 
mined by  the  jury,  has  forfeited  his  right  to  avail  himself  of  the 
error  in  the  charge.  There  is  nothing  to  show  that  he  is  mentally 
incompetent  to  conduct  the  appeal,  to  advise  with  counsel,  or  to 
understand  the  meaning  and  consequences  of  his  own  affidavit.  If, 
however,  the  confession  is  only  another  manifestation  of  disease,  the 
law  provides  a  remedy.    People  v.  Schmidt  824 

PENALTIES. 

Boards  of  health  —  power  of  such  boards  to  make  ordinances  for 
the  protection  of  public  health —  where  such  an  ordinance  does  not 
prescribe  any  penalty  the  board  has  no  power  to  impose  a  penalty 
for  disobedience  thereof. 
See  Villages. 

PLEADING. 

1.  When  complaint  clearly  and  definitely  states  cause  of  action  for 
breach  of  an  executed  contract  judgment  for  violation  of  an  oral 
agreement  constituting  an  executory  contract  will  not  be  sustained. 
If  by  giving  to  the  language  of  a  complaint  as  liberal  a  construc- 
tion in  plaintiffs  favor  as  it  will  reasonably  bear,  it  states  facts 
showing  that  a  remedial  wrong  of  a  civil  nature  of  some  kind  has 
been  done  him,  and  it  appears  that  some  form  and  measure  of 
judicial  redress  is  due  him,  the  complaint  states  a  cause  of  action. 
But  in  case  a  complaint  proceeds  on  a  definite,  clear  and  certain 
theory,  it  will  not  support  or  permit  of  another  theory  because  it 
contains  isolated  or  subsidiary  statements  consistent  therewith.  A 
party  must  recover  not  only  according  to  his  proofs,  but  according 
to  his  pleadings.  Where,  in  an  action  against  afire  insurance  com- 
pany, the  facts  stated  in  the  complaint  do  not,  under  liberal  rules 
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of  interpretation,  constitute  a  wrong  done  the  plaintiff  by  reason  of 
the  failure  of  the  defendant  to  perform  an  oral  agreement  to  insure 
the  buildings  of  the  plaintiff,  but  establish  with  clarity  and  cer- 
tainty that  the  defendant  did,  by  its  executed  contract,  actually 
insure  the  plaintiff  against  loss  by  the  burning  of  its  buildings,  and 
attempted  wrongfully,  and  hence,  ineffectually,  to  cancel  a  con- 
tract, a  judgment  for  plaintiff  cannot  be  sustained  upon  a  finding 
that  the  defendant  made  and  violated  an  oral  agreement  to  insure 
plaintiffs  buildings  and  deliver  the  policy  to  the  mortgagee.  Wal- 
rath  v.  Hanover  F.  Ins,  Co.  220 

2.  Error  to  permit  plaintiff  at  close  cf  evidence  to  amend  com- 
plaint so  as  to  change  cause  of  action.  Where,  at  the  close  of  the 
entire  evidence  in  such  case,  the  court  permitted  the  plaintiff, 
under  the  proper  objection  and  exception  of  the  defendant  to 
insert  in  the  complaint,  as  an  amendment,  allegations  to  the  effect 
that  the  defendant  agreed  to  deliver  the  policy  of  insurance  and 
had  failed  and  neglected  to  perform  that  agreement,  such  ruling 
constitutes  reversible  error.  The  complaint  could  be  amended  only 
at  a  time  which  would  give  the  defendant  a  ri^ht  and  opportunity 
to  meet  by  proof  the  allegations  made  against  it.  Moreover,  it  was 
error  to  permit  at  the  trial  an  amendment  which  changed  substan- 
tially the  claim  made  in  the  complaint.  Id. 

3.  Misjoinder  —  Action  in  behalf  of  stockholders  improperly 
joined  with  action  in  behalf  of  corporation.  In  consideration  of 
the  query  whether  inconsistent  causes  of  action  have  been  joined 
in  a  complaint  it  need  not  appear  that  such  causes  of  action  have 
been  completely  or.  perfectly  alleged.  The  allegation  of  a  cause  of 
action  in  behalf  of  former  stockholders  of  a  corporation  to  have 
releases  set  aside  and  their  stock  in  a  corporation  restored  to  them 
is  entirely  independent  of  and  cannot  be  united  with  a  cause  of 
action  in  behalf  of  the  corporation  to  recover  in  its  behalf  and  for 
its  benefit  property  of  which  it  has  been  unjustly  and  fraudulently 
deprived.     Brock  v.  Poor.  387 

4.  Corporation  proper  party  to  assert  right  to  recover  misappro- 
priated corporate  assets.  Corporate  existence  is  not  lost  through 
mere  corporate  inaction  or  transfer  of  property.  Unless  a  cor- 
poration has  suffered  such  a  complete  dissolution  that  it  must  be 
regarded  as  no  longer  capable  of  holding  or  administering  its  prop- 
erty even  for  the  purpose  of  corporate  liquidation,  and  that  it  must 
be  held  that  perforce  of  dissolution  and  loss  of  corporate  existence 
and  capacity  its  property  and  rights  have  passed  to  its  stockholders 
as  ultimate  owners,  the  corporation  is  the  proper  party  to  assert  the 
right  to  recover  misappropriated  corporate  assets.  Id. 

5.  Corporate  inactivity  no  basis  for  individual  action  by  stock- 
holder to  redress  wrong.  The  ordinary  rule  is  that  fraud  of  the 
officers  or  managers  of  a  corporation  whereby  its  assets  are  mis- 
appropriated must  be  redressed  by  an  action  brought  by  the  cor- 
poration to  whom  the  assets  belonged  or  by  a  stockholder  deriva- 
tively in  behalf  of  the  corporation.  The  facts  alleged  in  this  action 
of  corporate  inactivity  do  not  make  a  basis  for  an  exemption  there- 
from, so  that  plaintiff  may  maintain  an  individual  action  in  his 
own  right  to  redress  this  alleged  wrongdoing  as  he  is  attempting 
to  do,  and  thus  avoid  the  accusation  of  having  misjoined  with  his 
individual  cause  of  action  one  in  favor  of  the  corporation.  Id. 

6.  Individual  cause  of  action  in  favor  of  stockholder  improperly 
joined  with  cause  of  action  in  favor  of  corporation.  This  action 
was  brought  by  the  plaintiff  as  a  former  stockholder  in  the  defend- 
ant company  in  behalf  of  himself  and  other  former  stockholders, 
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and  also  in  behalf  of  present  stockholders  of  the  company  to  obtain 
relief  from  the  alleged  wrongful  acts  of  the  individual  defendants 
whereby  they  had  misappropriated  to  their  own  use  property  belong- 
ing to  the  corporation  and  deceived  and  injured  the  plaintiff  and 
others  similarly  situated.  On  examination  of  the  complaint,  held, 
that  certain  of  its  allegations  should  be  construed  as  attempting  to 
set  forth  a  direct  individual  cause  of  action  in  favor  of  plaintiff, 
and  that  the  complaint  also  sets  out  what  is  properly  a  cause  of 
action  in  favor  of  the  corporation,  hence  a  demurrer  on  the  ground 
that  the  complaint  attempts  to  set  out  two  causes  of  action  which 
cannot  be  joined  must  be  sustained.  ,  Id. 

7.  When  allegations  must  be  taken  as  true.  Section  522  of  the 
Code  of  Civil  Procedure,  which  declares  that  each  material  allega- 
tion of  the  complaint  not  controverted  by  the  answer,  and  each 
material  allegation  of  new  matter  in  the  answer  not  controverted 
by  the  reply,  where  a  reply  is  required,  must  for  the  purposes  of  the 
action  be  taken  as  true,  has  application  only  to  allegations  of  fact. 
Doyle  v.  Hamilton  Fish  Corp.  (Mem.).  627 

PLUMBERS. 

See  Matter  of  McQuade  v.  Morrow  (Mem.),  729. 

POLICE. 

See  People  exrel.  Hussey  v.  Woods  (Mem.),  648;  People  ex  rel. 
Eg  an  v.  Waldo  (Mem.),  649;  People  ex  rel.  Unger  v.  Woods 
(Mem.),  728. 

PRACTICE. 

When  service  of  notice  of  entry  of  judgment  necessary  to  set 
time  running  within  which  application  for  leave  to  appeal  may  be 
made. 

See  Appeaij,  9. 

After  award  in  condemnation  proceedings  has  been  confirmed  by 
court  and  no  appeal  taken  it  cannot  be  vacated  and  proceedings 
discontinued. 

See  Eminent  Domain,  2. 

When  case  must  be  remitted  to  Appellate  Division  to  pass  upon 
question  of  weight  of  evidence. 

See  Malicious  Prosecution. 

PRINCIPAL  AND  AGENT. 

Employment  of  broker  to  sell  land  —  revocation  —  reporting  of 
offers  of  less  than  price  named  does  not  terminate  employment. 
See  Contract,  7. 

PROBABLE  CAUSE. 

Insufficiency  of  facts  to  establish,  as  matter  of  law,  probable 
cause  for  arrest. 

See  Malicious  Prosecution. 

PROXIMATE  CAUSE. 

Failure  to  show  that  accident  was  result  of  some  cause  for  which 
defendant  was  responsible. 
See  Negligence,  13. 

PUBLICATION. 

Premature  publication  of  notice  of  assessment. 
See  Assessment. 
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See  People  ex  rel.  Richmond  L.  <fc  R.  Co.  v.  McCaU  (Mem.),  716; 
Matter  of  City  of  New  York  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co. 
(Mem.),  722. 

REAL  PROPERTY. 

1.  Husband  may  convey  to  himself  and  toife  as  "tenants  by  the 
entirety"  The  creation  of  a  tenancy  by  the  entirety  is  permitted 
by  law  and  a  husband  may  by  conveyance  to  himself  and  his 
wife  create  such  a  tenancy,  thereby  reserving  to  himself  the 
same  rights  he  would  have  under  a  deed  from  a  third  person. 
Matter  of  Klatzl.  83 

2.  On  death  of  husband  transfer  tax  assessable  on  one-half  of 
value  of  property.  Where  a  husband  conveyed  real  property  to 
himself  and  his  wife  "as  tenants  by  the  entirety/'  upon  the  death 
of  the  husband  his  one-half  interest  became  subject  to  a  transfer 
tax.  Id. 

8.  Estate  by  the  entirety  —  Relative  rights  of  husband  and  toife 
—  Injury  tp  lands  owned  in  entirety  by  change  in  grade  of  village 
street.  Since  the  enactment  of  the  Married  Woman's  Acts,  a  husband 
and  wife  owning  land  as  tenants  by  the  entirety  have  equal  rights. 
Each  is  a  tenant  in  common  with  the  right  of  survivorship,  and 
when  land  so  owned  by  a  husband  and  wife  has  been  damaged  by 
a  change  of  grade  in  a  village  street,  an  award  to  the  husband  does 
not  bind  the  wife  nor  include  her  interest,  and  she  may  make  her 
claim  for  damages  independent  of  her  husband.  Matter  of  Good- 
rich v.  Village  of  Otego.  112 

4.  Husband  may  maintain  proceedings  for  assessment  of  damages 
to  his  interest  in  t?ie  property  without  joining  his  wife  as  a  party. 
Where  a  husband  and  wife  are  the  owners  of  an  estate  by  the 
entirety,  and  such  land  is  injured  by  a  change  in  the  grade  of  a 
village  street,  the  husband  can  institute  and  maintain  a  proceeding 
for  an  assessment  of  damages  to  such  property  without  joining  his 
wife,  his  co-tenant,  as  a  party  to  the  proceeding,  but  the  damage 
to  which  he  is  entitled  under  the  Village  Law  (Cons.  Laws,  ch.  64, 
§  159)  should  be  given  for  the  diminution  of  the  value  of  his  estate 
as  a  tenant  by  the  entirety,  and  not  as  rents  and  profits  or  damages 
to  his  use  and  occupation.  Id. 

5.  Form  of  report  by  commissioners  of  appraisal.  In  making 
their  report,  after  such  appraisal,  the  commissioners  should 
state  that,  in  fixing  their  award,  they  have  considered  the  ques- 
tion of  benefits,  but  they  should  not  itemize  the  award  by  allow- 
ing a  specific  sum  for  damage  to,  and  loss  of,  shade  trees  as  part  of 
the  damages  to  the  fee  of  the  premises.  Id. 

6.  Adverse  possession  —  Construction  of  statute  defining  adverse 
possession  —  Erroneous  charge  as  to  acts  of  possession.  Where  the 
defendant  in  an  action  to  recover  the  fee  and  the  possession  of  land 
pleaded  adverse  possession  and  that  question  was  submitted  to  the 
jury,  it  was  error  for  the  trial  court  to  charge,  as  a  matter  of  law, 
and  unqualifiedly,  that  cultivation  means  to  disturb  the  surface  of 
land,  and  to  sow  and  cultivate  and  reap,  and  in  substance  that  cut- 
ting grass  from  a  lot  is  not  such  an  improvement  as  may  constitute 
adverse  possession.  The  language  of  the  statute,  which  defines  and 
declares  that  which  constitutes  adverse  possession  (Code  Civ.  Pro. 
§  870),  should  be  construed  with  reference  to  the  nature,  character, 
condition  and  location  of  the  property  under  consideration. 
Ramapo  Mfg.  Co.  v.  Mapes.  862 

7.  Erroneous  evidence  as  to  survey.  Plaintiff,  in  order  to  prove 
the  location  of  a  boundary  line  by  a  surveyor  who  was  not  called, 
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was  permitted  to  give  the  testimony  of  one  of  its  officers  that  he 
saw  the  surveyor  run  out  and  locate  the  line  in  controversy  at  the 
point  claimed  by  plaintiff  to  be  the  true  line.  Such  testimony  was 
admitted  without  any  proof  of  the  competency  and  authority  of  the 
surveyor  to  make  the  survey,  without  proof  of  its  purpose  and 
without  the  defendant  having  an  opportunity  to  examine  the  sur- 
veyor or  the  minutes,  or  maps,  if  any,  made  by  him  therefrom. 
Held,  reversible  error.  Id, 

8.  Improper  evidence  of  dispute  between  defendant  and  surveyor 
employed  by  Tier.  The  trial  court  improperly  admitted  the  testi- 
mony of  a  witness  for  the  plaintiff  to  the  effect  that  he  had  previ- 
ously been  employed  to  make  a  survey  of  defendant's  property 
for  defendant;  that  he  had  difficulty  in  finding  an  elm  stump  as  a 
starting  point;  that  the  defendant  asked  him  to  take  as  a  corner  a 
tree  which  had  no  marks  on  it  showing  that  it  was  a  corner,  or 
the  starting  point,  which  he  refused  to  do,  as  the  line  therefrom 
would  run  on  the  property  of  another,  and  when  he  refused  defend- 
ant said  that  she  would  get  another  surveyor.  Id. 

9.  Testimony  that  title  was  in  plaintiff  improper.  The  witness 
after  testifying  that  the  strip  of  land  in  dispute  was  outside  of  the 
defendant's  property  testified  under  objection  that  the  property 
adjoining  was  the  property  of  the  plaintiff.  Held,  error;  that  this 
was  the  very  question  that  the  jury  was  to  pass  upon.  Id. 

10.  Error  to  exclude  testimony  as  to  probable  age  of  tree.  Defend- 
ant, seeking  to  show  that  a  certain  elm  tree,  twenty  inches  in  diame- 
ter and  on  the  line  claimed  by  her,  was  the  tree  referred  to  in  the  deed 
to  defendant's  predecessor  in  title,  executed  in  1871,  offered  testimony 
by  a  competent  witness  to  show  that  an  elm  tree  twenty  inches  in 
diameter  could  be  forty  years  old.  This  was  excluded  by  the  trial 
court  as  immaterial  and  improper.  Held,  error;  that  the  growth  of 
a  tree  and  its  probable  or  necessary  size  at  a  certain  age  are  ques- 
tions of  fact,  and  that,  therefore,  the  evidence  was  not  immate- 
rial or  incompetent.  Id. 

1 1 .  Registration  of  title — Error  for  Appellate  Division  to  dismiss 
complaint  where  record  shows  title  in  plaintiff  to  a  portion  of  land. 
Section  890  of  the  Real  Property  Law  (Cons.  Laws,  ch.  50)  pro- 
vides that,  in  an  action  to  register  title  to  land,  the  court  may 
decree  in  whom  the  title  to,  or  any  right  or  interest  in  the  property, 
or  any  part  thereof,  is  vested.  It  is,  therefore,  error  for  the  Appel- 
late Division  to  dismiss  the  complaint  in  such  an  action  where  the 
trial  court  might  find  from  the  record  that  the  plaintiff  had  a 
marketable  title  to  a  portion  of  the  land,  title  to  which  is  sought  to 
be  registered.    Meighan  v.  Rohe  (Mem.).  677 

See  Pettit  v.  Town  of  Brookhaven  (Mem.),  703;  Pickett  v.  City 
ofUtica  (Mem.),  740. 

When  landowner  may  appeal  from  order  confirming  award  in 
condemnation  proceedings  although  he  has  accepted  payment 
thereof. 

See  Appeal,  7. 

When  contract  for  the  purchase  and  sale  of  real  property  cannot 
be  summarily  rescinded  by  purchaser  for  alleged  delay  in  improve- 
ments agreed  to  be  made  by  vendor. 
See  Contract,  3. 

Condemnation  proceedings  —  lands  under  water  subject  to  public 
easement  of  passage  from  high-water  line  to  navigable  waters  — 
when  such  easement  does  not  preclude  right  of  owner  to  substantial 
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damages  when  lands  under  water  are  taken  by  municipality  in 

condemnation  proceedings. 

See  Eminent  Domain,  1. 

Palisades  Interstate  Park  —  proceedings  to  acquire  land  therefor 
substantially  the  same  as  in  other  condemnation  proceedings— 
after  awards  for  lands  and  property  rights  taken  have  been  con- 
firmed by  the  court  and  no  appeal  taken,  such  awards  cannot  be 
vacated  and  proceedings  discontinued. 

See  Eminent  Domain,  2. 
A  judgment  upon  being  filed  and  docketed  becomes  a  lien  upon 
real  estate  without  the  issue  of  an  execution  —  when  the  lien  of  sev- 
eral judgments  is  simultaneous,  and  the  real  estate  of  the  debtor 
sold  in  partition  is  insufficient  to  pay  the  judgments  in  full,  the  pro- 
ceeds of  the  real  estate  must  be  applied  pro  rata  —  the  fact  that  an 
execution  has  been  issued  on  one  judgment  does  not  give  it  priority. 

See  Judgment. 

When  private  as  well  as  public  easements  extinguished  by  street- 
closing  proceedings. 

See  Street  Closing. 
Assessment  of  real  property  for  taxation  —  meaning  of  and  method 
of  determining  market  value  —  method  of  showing  inequality  of 
assessments. 

See  Tax,  4. 

RECOUPMENT. 

When  claim  which  might  have  been  set  up  as  a  recoupment  under 
the  common  law,  may  be  interposed  as  a  counterclaim  in  an  action 
on  an  assigned  claim. 

See  Counterclaim. 

RELEASE. 

Absence  of  consideration. 
See  Civil  Service. 

REPLEVIN. 

Warehousemen  —  warehouse  receipts  for  goods  in  storage  —  when 
transfer  of  negotiable  receipt  operates  as  transfer  of  right  of  pos- 
session as  well  as  title  of  goods  described  in  receipt  —  when  action 
of  replevin  cannot  be  maintained  against  warehouseman  for  goods 
transferred  to  third  party  by  indorsement  and  delivery  of  negotiable 
receipt. 

See  Bailment,  .1-3. 

RES  ADJXTDICATA. 

When  judgment  is  res  adjudicata  in  subsequent  action  between 
same  parties. 

See  Former  Adjudication,  1,  2. 

RESCISSION. 

When  contract  for  the  purchase  and  sale  of  real  property  cannot 
be  summarily  rescinded  by  purchaser  for  alleged  delay  in  improve- 
ments agreed  to  be  made  by  vendor. 
See  Contract,  8. 

REVISED  LAWS. 

Chap.  50  —  Judgments  —  A  judgment  upon  being  filed  and  dock- 
eted becomes  a  lien  upon  real  estate  without  the  issue  of  an  execu- 
tion. Since  the  enactment  of  the  Revised  Laws  of  1818  (Vol.  1,  ch. 
60,  p.  501),  re-enacted,  with  amendments  and  amplifications,  in  the 
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Revised  Statutes  and  now  embodied  in  the  provisions  of  the  Code 
of  Civil  Procedure  (g§  1250,  1251),  a  judgment  upon  being  filed  and 
docketed  becomes  a  lien  upon  the  real  estate  of  the  debtor  and  it  is 
no  longer  necessary  for  that  purpose  that  an  execution  should  be 
issued  thereon.    Hulbert  v.  Hulbert  430 

RIPARIAN  RIGHTS. 

Respective  tights  of  riparian  proprietor  and  of  owner  of  right  of 
flowage. 

See  Water  and  Watercourses. 

SALE. 

See  Seeley  v.  Prentiss  Tool  &  Supply  Co.  (Mem.),  687. 

Property  of  testator  must  be  sold  in  manner  directed  in  testa- 
mentary power  of  sale  —  when  sale  invalid  as  to  infants. 

See  Will,  5,  6. 

SAVINGS  BANKS. 

See  Roughan  v.  Chenango  Valley  Savings  Bank  (Mem.),  696. 

SERVICES. 

Action  for  services  —  when  release  void  for  lack  of  consideration. 
See  Civil  Service. 

SESSION  LAWS. 

1.  1874,  Ch.  610  —  Statutory  construction  —  Tax  Law—  Westchester 
county — Special  statute  providing  plan  for  collecting  delinquent 
taxes  in  towns  of  such  county  not  repealed  by  implication,  by 
enactment  of  General  Tax  Law.  Where  a  statute  (L.  1874,  ch.  610 
and  acts  amendatory  thereof  and  supplementary  thereto)  providing 
a  complete  plan  for  the  collection  of  delinquent  taxes  in  the  various 
towns  of  Westchester  county  has  been  materially  amended  and  sup- 
plemented by  the  legislature  since  the  enactment  of  the  General  Tax 
Law  (L.  1896,  ch.  908;  Cons.  Laws,  ch.  60),  and  it  appears  in  addition 
thereto  that  during  all  that  time  the  authorities  of  the  various 
towns  of  that  countv  have  proceeded  upon  the  theory  that  the 
local  statute  was  still  in  force,  and  that  proceedings  for  the  collec- 
tion of  taxes  and  sale  of  lands  in  payment  thereof  have  been  con- 
ducted thereunder,  the  local  statute  will  not  be  deemed  to  have  been 
repealed  by  implication  by  the  enactment  of  the  general  law. 
Carroll  v.  McArdle.  232 

2.  1895,  Ch.  1006  —  New  York  city  — Street  closing— When  private 
as  well  as  public  easements  extinguished  by  statutory  proceeding. 
It  was  the  purpose  of  the  statute  (L.  1895,  ch.  1006)  relating  to 
street  closing  proceedings  in  New  York  city,  to  permit  the  extin- 
guishment of  all  easements,  private  as  well  as  public,  without  refer- 
ence to  their  origin  and  whether  dependent  upon  contiguity,  or 
upon  grant  express  or  implied.  Hence,  where  a  street  is  dis- 
continued, in  proceedings  under  that  statute  terminating  in  an 
award  of  damages,  all  easements,  both  public  and  private,  are 
thereby  extinguished.    Barber  v.  Woolf.  7 

1896,  Ch.  908.    See  par.  1,  this  title. 

8.  1900,  Ch.  170  —  Palisades  Interstate  Park  —  Proceedings  to 
acquire  land  therefor  substantially  the  same  as  in  other  con- 
demnation proceedings  —  After  awards  for  lands  and  property 
rights  taken  have  been  confirmed  by  the  court  and  no  appeal  taken, 
such  awards  cannot  be  vacated  and  proceedings  discontinued. 
The  practice  relating  to  the  confirmation  of  the  report  in  a  proceed- 
ing by  commissioners  appointed  under  the  Palisades  Interstate 
Park  Acts  (L.  1900,  ch.  170;  L.    1906,  ch.  691;  L.  1910,  ch.  361)  to 
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acquire  the  fee  of  certain  lands  for  park  purposes  is  substantially 
the  same  as  under  the  provisions  of  the  railroad  and  other  acts 
relating  to  condemnation,  and  where  awards  made  by  commission- 
ers of  appraisement  have  been  confirmed  by  the  Supreme  Court 
upon  motion  of  the  park  commissioners,  and  no  fraud,  mistake, 
misconduct,  irregularity,  judicial  error  or  inequity  in  the  proceed- 
ing is  claimed  and  no  reason  exists  for  setting  aside  the  order  of  con- 
firmation except  that  the  park  commissioners  have  u  changed  their 
minds,'1  the  court  has  no  power  upon  the  application  of  such  commis- 
sioners, made  after  the  entry  of  the  order  of  confirmation,  to  vacate 
such  order  and  permit  the  park  commissioners  to  discontinue  the 
proceeding.    Matter  Commissioners  Palisades  Interstate  Park.    104 

4.  1901,  Ch.  466—  New  York  city  charter  —  Board  of  heaUh— 
Regulation  as  to  muzzling  of  dogs.  The  legislature  did  not  intend 
by  the  provisions  of  sections  50  and  51  of  the  charter  of  the  city  of 
New  York  (L.  1901,  ch.  466)  to  preclude  the  board  of  health  from 
adopting  a  section  of  the  Sanitary  Code  of  that  city  which  provides 
that  no  unmuzzled  dog  shall  be  permitted,  at  any  time,  to  be  on 
any  public  highway  or  in  any  public  park  or  place  in  the  city  of 
New  York,  or  such  other  reasonable  and  just  regulation  or  ordi- 
nance in  relation  to  dogs  as  the  public  health  ana  safety  require. 
People  ex  rel.  Knoblauch  v.  Warden,  etc  154 

5.  Idem  —  New  York  city  charter—  When  board  of  examiners  of 

f  dans  for  buildings  exceeds  Us  powers  its  acts  are  void.  Although 
he  Greater  New  York  charter  (L.  1901,  ch.  466,  §  411)  authorizes 
owners  of  buildings  or  structures  to  appeal  from  decisions  of  the 
superintendent  of  buildings  refusing  to  approve  plans  for  build- 
ings and  provides  that  "such  decisions  shall  be  final,11  this  means 
that  the  decision  of  the  board  when  acting  within  its  limited  statu- 
tory authority  shall  be  final.  This  statute  does  not  confer  upon 
the  board  the  right  to  approve  a  form  of  construction  not  sanc- 
tioned by  the  provisions  of  the  Building  Code,  and  neither  the 
superintendent  of  buildings  nor  the  board  can  lawfully  act  in  vio- 
lation of  such  provisions.  When  the  board  acts  beyond  its  powers 
its  acts  are  void,  and  the  statute  furnishes  no  justification  for  with- 
holding injunctive  relief  if  the  case  is  in  other  respects  such  as  to 
entitle  the  plaintiff  to  the  relief  sought.     Altschuly.  Ludwig.     459 

6.  1908,  Ch*  147  —  Barge  Canal  Act—  When  injunction  may  be 
obtained  against  state  officials  compelling  them  to  build  new  high- 
way bridge  over  barge  canal.  The  Barge  Canal  Act  (L.  1903,  ch.  147, 
§  3)  provides  that  44  New  bridges  shall  be  built  over  the  canals  to 
take  the  place  of  existing  bridges  whenever  required,  or  rendered 
necessary  by  the  new  location  of  the  canal s,"  and  places  that  duty 
upon  the  defendant  state  officials.  By  virtue  of  this  act  where  a 
highway  bridge  across  the  Hudson  river  between  two  towns  has 
been  rendered  useless  by  the  canalization  of  the  river  at  that  point, 
the  towns  affected  thereby  are  entitled  to  an  injunction  enioining 
and  restraining  the  canal  board,  and  other  state  officials  having 
charge  of  the  state  canals,  from  failing  and  refusing  to  complete  the 
building  of  a  new  bridge  to  take  the  place  of  the  bridge  rendered 
useless  by  the  new  canal.     Town  of  Boston  v.  Canal  Board.        486 

1906,  Ch.  671.     See  par.  8,  this  title. 

7.  1909,  Ch.  22— Election  Law—  Voting  machines — Mistake  in 
reading  vote  shown  on  voting  machines  —  When  courts  may  issue 
mandamus  directing  election  clerks  to  make  correct  returns  and 
directing  board  of  canvassers  to  recanvajfs  the  vote.  A  mistake  by 
the  inspectors  of  election  in  reading  the  vote  for  mayor  as  shown  on 
a  voting  machine  was  dincovered  after  the  machine  had  been  locked 
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and  the  official  returns  sealed,  but  before  the  inspectors  of  election 
had  filed  their  return  with  the  commissioners  of  election.  The 
inspectors  decided  that  they  could  lawfully  make  no  change  in  the 
return,  but  explained  their  mistake  to  the  commissioners.  They 
also  failed  as  required  by  the  statute  (Election  Law,  Cons.  Laws,  cti. 
17,  §  413)  to  certify  the  total  number  of  votes  as  shown  on  the  public 
counter  of  the  voting  machine.  If  this  had  been  done,  it  would 
have  appeared  that  their  return,  as  filed,  showed  more  votes  for  the 
candidates  for  mayor  than  voters.  No  discrepancy  being  shown  on 
the  face  of  the  returns  the  county  board  of  canvassers  did  not  order 
a  recaii vass  of  the  vote.  The  Election  Law  (§  410)  contains  provisions 
for  a  recanvass  of  the  vote  on  election  machines  under  the  direction 
of  the  county  board  of  canvassers  whenever  it  shall  appear  that 
there  is  a  discrepancy  in  the  returns  of  any  election  district  In 
this  case  if  the  inspectors  had  done  their  duty  and  certified  the 
total  number  of  votes  as  shown  on  the  public  counter  of  the 
machine,  a  discrepancy  in  the  returns  would  have  appeared,  and 
they  may  be  required  by  mandamus  to  make  a  correct  return. 
Matter  of  Smith  v.  Wenzel  421 

8.  Idem— Election  Law— Voting  machines— Order  for  exami- 
nation of  voting  machines  cannot  be  made  under  section  874  of 
Election  Law  providing  for  examination  of  ballot  boxes.  8ection 
874  of  the  Election  Law  (L.  1913,  ch.  821),  which  provides  that  "any 
candidate  shall  be  entitled  as  of  right  to  an  examination  in  person 
or  by  authorized  agents  of  any  ballots  upon  which  his  name  law- 
fully appeared  as  that  of  a  candidate,  has  no  application  to 
voting?  machines  and  is  not  made  applicable  by  section  417  of  the 
Election  Law  (Cons.  Laws,  ch.  17)  which  merely  declares  that  other 
articles  of  the  Election  Law,  not  applicable  to  voting  machines 
generally,  shall  apply  to  voting  by  such  machines.  This  provision  is 
not  broad  enough  to  warrant  the  granting  of  an  order  for  the  exami- 
nation of  voting  machines  analogous  to  an  order  for  the  examina- 
tion of  ballot  boxes  under  section  374.    Matter  of  Thomas.         426 

9.  1009,  Ch.  26—  General  Business  Law—  Warehouse  receipts  for 
goods  in  storage  —  When  transfer  of  negotiable  receipt  operates  as 
transfer  of  right  of  possession  as  well  as  title  of  goods  described 
in  receipt  Under  the  statute  (General  Business  Law,  Cons. 
Laws,  ch.  20,  £  125)  a  warehouseman  who  issues  a  negotiable  receipt 
for  goods,  delivered  to  him  for  storage,  agrees  in  advance  to  hold 
the  goods  for  the  account  of  any  person  to  whom  the  receipt  is 
negotiated,  and  by  the  very  act  of  negotiation  loses  his  position  as 
bailee  for  the  vendor  and  is  transformed,  without  further  assent, 
into  a  bailee  for  the  vendee.  The  moment  that  a  receipt,  negotia- 
ble in  form,  is  indorsed  and  delivered,  a  new  relation  of  bailor  and 
bailee  springs  into  being,  and  with  the  birth  of  that  relation  the 
possession,  once  held  by  the  bailee  for  the  account  of  the  vendor, 
is  transmuted  into  a  possession  for  the  account  of  the  vendee. 
The  result  is  a  real  delivery  to  the  same  extent  as  if  the  goods  had 
been  transported  to  another  warehouse  named  by  the  vendee,  and 
with  this  transmutation  of  possession  the  vendor's  lien  is  at  an 
end.    Rummell  v.  Blanchard.  348 

10.  1909,  Ch.  29—  General  Municipal  Law—  When  taxpayer  may 
maintain  action  for  injunction  restraining  municipal  officers 
from  permitting  erection  and  remodeling  of  theatre  in  violation 
of  building  laws  —  New  York  (city  of)  —  Board  of  examiners  of 
plans  for  buildings —  When  board  exceeds  its  powers  its  arts  are 
void.  The  mere  illegality  of  an  official  act  in  and  of  itself  does  not 
justify  injunctive  relief  in  the  actions  authorized  to  be  brought  by 
a  taxpayer  under  section  51  of  chapter  24,  Consolidated  Laws,  but 
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when  waste  or  injury  is  not  involved,  it  must  appear  that  in  addition 
to  being  an  illegal  official  act  the  threatened  act  is  such  as  to  imperil 
the  public  interests  or  calculated  to  work  public  injury  or  produce 
some  public  mischief.  Under  that  statute  an  action  may  be  main- 
tained by  a  taxpayer  of  the  city  of  New  York  to  restrain  the  super- 
intendent of  buildings  from  approving  the  plans  for,  and  permit- 
ting, the  erection  or  remodeling  of  a  theatre  in  that  city  where  such 
plans  do  not  comply  with  the  provisions  of  the  Building  Code. 
The  erection  of  a  theatre  in  violation  of  such  provisions  is  a  public 
nuisance  which  could  be  restrained  by  the  public  authorities,  and 
as  the  granting  of  a  permit  to  erect  such  a  building  is  also  an  illegal 
official  act,  it  may  be  restrained  in  a  taxpayer's  action.  Altschul  v. 
Ludwig.  459 

11.  1909,  Ch.  36— Labor  Law—  When  jury  might  have  found 
that  injury  of  plaintiff  was  due  to  negligent  construction  of 
machinery  furnished  by  defendant,  trial  court  should  not  set  aside 
verdict  for  plaintiff—  When  verdict  cannot  be  reinstated  upon 
reversal  of  judgment  dismissing  complaint  On  examination  of 
the  evidence  in  an  action  by  a  servant  against  a  master  for  inju- 
ries sustained  in  the  course  of  the  employment,  held,  that  the 
jury  might  reasonably  have  found  that  the  injury  was  due  to 
the  negligent  construction  or  condition  of  the  machinery  furnished 
by  defendant.  The  trial  court  reserved  decision  upon  a  motion  to 
dismiss  and  thereafter  by  its  order  dismissed  the  complaint  and 
further  set  aside  the  verdict  "upon  the  sole  ground  that  the 
complaint  of  the  plaintiff  is  dismissed,  and  as  to  every  other 
ground  said  motion  to  set  aside  the  verdict  and  for  a  new 
trial  is  hereby  denied."  Held,  that  it  appears  from  the  course 
of  the  trial  that  the  verdict  may  have  been  based  upon  a  violation 
of  section  18  of  the  Labor  Law  (Cons.  Laws.  ch.  31)  and  the  facts 
are  such  that  the  plaintiff  could  not  properly  invoke  that  statute; 
hence  the  verdict  cannot  be  reinstated  by  this  court  upon  reversal. 
Pierce  v.  Atlantic,  Gulf  &  Pacific  Co,  209 

12.  Idem — Labor  Law — Negligence  —  Master  and  servant — Fail- 
ure to  guard  machine  —  Master  not  liable  for  accident  not  reason- 
ably  to  be  ant  icipated.  Where  a  person  not  engaged  in  the  operation 
of  a  machine  and  in  disobedience  of  the  request  of  the  operator, 
attempted  to  do  something,  not  in  the  line  of  his  duty,  with  the 
result  that  the  machine  was  put  in  motion  and  the  operator  injured, 
held,  not  a  risk  or  accident  reasonably  to  be  anticipated  as  the 
result  of  failure  to  guard  the  machine,  and  that,  therefore,  aright 
of  action  did  not  accrue  under  section  81  of  the  Labor  Law  (Cons. 
Laws,  ch.  in).    Basel  v.  Ansonia  Clock  Co.  356 

13.  1909,  Ch.  38  —  LienLaw  —  When  bill  of  sale  filed  pursuant  to 
law  operates  as  a  chattel  mortgage.  A  bill  of  sale  absolute  on  its 
face,  but  intended  to  operate  as  a  mortgage  of  the  goods  and  chat- 
tels therein  mentioned  and  described,  when  filed  pursuant  to  the 
provisions  of  article  10  of  the  Lien  Law  (Cons.  Laws,  ch.  33),  is  notice 
to  a  subsequent  purchaser  in  good  faith,  although  there  is  nothing 
in  the  instrument  itself  expressing  such  intention  and  there  is  not 
filed  therewith  any  other  or  further  paper  showing  that  the  sale 
was  intended  to  operate  as  a  mortgage  of  goods  and  chattels. 
(§  230.)    Sheldon  v.  McFee.  618 

14.  1909,  Ch.  39  —  Liquor  Tax  Law— Application  for  certificate  — 
When  apparently  untruthful  answers  in  application  do  not  pre- 
clude issue  of  certificate.  An  untruthful  answer  of  an  applicant 
for  a  liquor  tax  certificate  is  not  false  within  the  intent  of  the 
statute,  relating  to  the  revocation  and  cancellation  of  liquor  taji 
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certificates  (Liquor  Tax  Law  [Cons.  Laws,  ch.  34],  §  27,  subd.  2), 
for  the  purpose  of  revoking  the  certificate,  when  the  information 
which  the  question  was  intended  to  elicit  was,  at  the  time  of  the 
making  and  for  thepurpose  of  the  application,  truthfully,  explicitly 
and  in  good  faith  fully  imparted  to  the  certificate  issuing  officer, 
and  the  answer  within  the  application  was  that  directed  by  him. 
When  the  state,  through  its  agent  or  representative,  has  interpreted 
and  acted  upon  the  information  so  received,  it  is  equitably  estopped 
from  destroying  the  property  of  the  applicant  on  the  ground  that 
the  answer  was  false.    Matter  of  Farley  v.  Miller.  449 

15.  Idem — Notice  of  abandonment  of  liquor  traffic  not  acted 
upon  within  sixty  days  does  not  prevent  issuance  of  new  certifi- 
cate. An  application  for  a  liquor  tax  certificate,  at  premises  where 
liquor  had  been  sold  continuously  for  several  years,  stated  that  no 
notice  of  abandonment  of  the  liquor  traffic  at  said  premises,  pur- 
suant to  the  provisions  of  the  Liquor  Tax  Law,  had  been  thereto- 
fore filed.  As  a  matter  of  fact  a  notice  had  been  filed  that  the 
traffic  in  liquors  was  abandoned  at  those  premises  and  was  to  be 
carried  on  at  another  place,  and  a  liquor  tax  certificate  had  been 
issued  for  that  place.  No  liquor  had  been  sold,  however,  at  that 
place  and  the  notice  had  become  null  and  void  from  not  being  acted 
upon  within  sixty  days  from  the  filing  thereof.  (Liquor  Tax  Law, 
§  8,  subd.  9,  as  amended  by  L.  1911,  ch.  298.)  All  of  these  facts  were 
known  to  the  county  treasurer  and  the  state  commissioner  of  excise 
when  the  application  in  question  was  made,  and  the  answers  to  the 
Questions  in  the  application  were  made  by  the  applicant  by  the 
direction  of  the  county  treasurer.  Held,  that  such  notice  of  aban- 
donment, being  void  under  the  statute,  did  not  operate  as  a  discon- 
tinuance of  business  at  the  original  place  or  bar  the  issuance  of  or 
invalidate  a  certificate  for  that  place.  Held,  further,  that  the 
failure  of  the  applicant  to  secure  and  file  with  the  application 
new  consents  of  property  owners  for  such  original  place  did  not  bar 
the  issuance  of  the  certificate  asked  for  in  such  application.         Id. 

16.  1909,  Ch.  40 — Appeal  —  Order  appointing  a  referee  in  visita- 
tion proceedings  under  section  16  of  Membership  Corporations  Law 
not  appealable  to  Appellate  Division.  An  order  appointing  a  ref- 
eree to  conduct  the  investigation  in  a  proceeding  instituted  under 
section  16  of  the  Membership  Corporations  Law  (Cons.  Laws,  ch. 
35)  to  make  visitation  and  inquiry  into  the  affairs  of  a  membership 
corporation,  is  not  appealable  to  the  Appellate  Division.  It  should 
contain  only  the  statutory  provisions  defining  the  scope  and  method 
of  the  referee's  investigation  and  not  anything  in  the  way  of  an 
adjudication  upon  the  merits.   Matter  of  Norton  (Mem.).  637 

.  17.  1909,  Ch.  49— Public  Health  Law  —Villages  —  Boards  of 
health — Power  of  such  boards  to  make  or  dinancesfor  the  protection 
of  public  health—  Where  such  an  ordinance  does  not  prescribe  any 
penalty  the  board  has  no  power  to  impose  a  penalty  for  disobedi- 
ence thereof.  By  section  21  of  the  Public  Health  Law(L.  1909,  ch. 
49;  Cons.  Laws,  ch.  45)  a  village  board  of  health  has  the  power  to 
make  both  general  and  special  orders  for  the  protection  of  the 
public  health.  Under  this  statute,  where  such  an  order  was  made 
which  did  not  prescribe  any  penalty,  such  board  is  without  power, 
after  the  order  has  been  disobeyed,  to  prescribe  for  the  first  time  a 
penalty  for  the  wrong  already  done,  village  of  Carthage  v.  Col- 
ligan.  217 

18.  1909,  Ch.  52  —  Real  Property  Law  —  Registration  of  title  — 
Error  for  Appellate  Division  to  dismiss  complaint  where  record 
shows  title  in  plaintiff  to  a  portion  of  land.  Section  390  of  the 
Real  Property  Law  (Cons.  Laws,  ch.  50)  provides  that,  in  an  action 
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to  register  title  to  land,  the  court  may  decree  in  whom  the  title  to, 
or  any  right  or  interest  in  the  property,  or  any  part  thereof,  is 
vested.  It  is,  therefore,  error  for  the  Appellate  Division  to  dismiss 
the  complaint  in  such  an  action  where  the  trial  court  might  find 
from  the  record  that  the  plaintiff  had  a  marketable  title  to  a  por- 
tion of  the  land,  title  to  which  is  sought  to  be  registered.  Meighan 
v.  Rohe.  677 

19.  1909,  Ch.  56  —  Second  Class  Cities  Law — Jurisdiction  ofpoUce 
justice  to  try  bastardy  proceeding.  Under  the  Code  of  Criminal 
Procedure,  as  applicable  to  second  class  cities  (Second  Class  Cities 
Law  [Cons.  Laws,  ch.  53],  §  185),  a  police  justice  of  a  city  in  that 
class  has  jurisdiction  to  try  bastardy  proceedings  only  where  the 
defendant  is  arrested  in  the  county  of  the  police  justice,  or  where, 
having  been  arrested  in  another  county,  and  having  been  afforded 
an  opportunity  to  give  the  security  prescribed  bylaw,  he  has  failed 
to  give  it.    People  ex  rel.  Lawton  v.  Snell.  527 

20.  1909,  Ch.  61  —  Stock  Corporation  Law  — Foreign  corporation 
— Dividends.  The  legislature  meant  by  section  70  of  the  Stock 
Corporation  Law  (Cons.  Laws,  ch.  59)  to  extend  to  foreign  corpora- 
tions transacting  business  in  this  state  the  prohibitions  in  respect 
of  dividends  that  earlier  sections  of  the  same  statute  had  already 
laid  on  domestic  corporations  and  to  establish  an  offense  against 
our  laws,  not  merely  to  declare  that  there  should  be  a  remedy  here 
for  an  offense  against  the  home  laws.  German-American  Coffee 
Co.  v.  Diehl.  57 

21.  1909,  Ch.  62  —  Tax  Law  —  Transfer  tax  imposed  upon  prop- 
erty passing  by  will  is  upon  the  transfer  and  is  computed  upon  the 
amount  of  the  property  at  the  death  of  decedent  —  Amount  of  tax  is 
not  affected  by  increase  or  decrease  of  value  of  estate  after  decedent's 
death.  The  tax  imposed  by  section  220  of  the  Tax  Law  (Cons, 
Laws,  ch.  60,  as  amended)  is  upon  the  transfer  by  will  of  the  prop- 
erty of  which  decedent  died  "seized  or  possessed.11  It  is  by  the 
statute  u  due  and  payable  at  the  time  of  the  transfer,"  that  is  at  the 
death  of  the  decedent.  It  accrues  at  that  time  and  the  amount  of 
the  tax  is  not  affected  by  an  increase  or  decrease  in  the  clear  market 
value  of  the  estate  between  the  date  of  the  decedent's  death  and  its 
subsequent  distribution  among  the  beneficiaries  or  transferees  under 
the  will.    Matter  of  Penfold.  163 

22.  1909,  Ch.  64—  Village  Law  —  Damages  for  change  of  grade. 
Where  a  husband  and  wife  are  the  owners  of  an  estate  by  the 
entirety,  and  such  land  is  injured  by  a  change  in  the  grade  of  a  vil- 
lage street,  the  husband  can  institute  and  maintain  a  proceeding 
for  an  assessment  of  damages  to  such  property  without  joining  his 
wife,  his  co-tenant,  as  a  party  to  the  proceeding,  but  the  damage 
to  which  he  is  entitled  under  the  Village  Law  (Cons.  Laws,  ch.  64, 
§  159)  should  be  given  for  the  diminution  of  the  value  of  his  estate 
as  a  tenant  by  the  entirety,  and  not  as  rents  and  profits  or  damages 
to  his  use  and  occupation.    Matter  of  Goodrich  v.  Village  of  Otego. 

113 

23.  1910,  Ch.  352 — Labor  Law — Facts  constituting  cause  of  action 
under  Employers*  Liability  Law.  When  any  person  in  the  service 
of  an  employer  intrusted  with  any  superintendence  is  negligent, 
and  by  reason  thereof  personal  injury  is  caused  to  an  employee  who 
is  himself  in  the  exercise  of  due  care  and  diligence  at  the  time,  a. 
statutory  ground  of  liability  is  established  under  the  amendment  of 
1910  to  section  200  of  the  Labor  Law  (L.  1910,  ch.  352).  Marion  v. 
Coon  Construction  Co.  ITS 
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24.  Idem  —  Labor  Law  —  Action  by  injured  employee  —Contribu- 
tory negligence  of  plaintiff —  Effect  of  statute  providing  that  con- 
tributo?*y  negligence  shall  be  a  defense  to  be  "pleaded  and  proved  by 
the  defendant"'' — When  contributory  negligence  question  for  the 

jury.  Since  the  addition  to  the  Labor  Law  (Cons.  Laws,  ch.31 :  anid., 
L.  1910,  ch.  352,  §  202-a)  providing  that  the  contributory  negligence 
of  an  injured   employee  shall  be  a  defense  to  be  "  pleaded  and 

E  roved  by  the  defendant,"  a  plaintiff  in  an  action  to  recover  from 
is  employer  damages  for  negligence,  arising  out  of  and  in  course  of 
his  employment,  has  been  relieved  of  the  burden  of  proving  affirm- 
atively that  his  own  negligence  did  not  contribute  to  the  accident, 
and  his  case  should,  when  he  has  made  out  a  prima  facie  case  of 
defendant's  negligence,  be  submitted  to  the  jury,  unless  it  appears 
that  the  uncontradicted  proof  of  his  own  negligence  is  so  certain 
and  convincing  that  no  reasonable  mind  could  reach  the  conclusion 
that  he  had  been  careful,  and  this  is  the  rule  even  though  a  verdict 
in  his  favor  would  be  set  aside  as  against  the  weight  of  evidence. 
Seyford  v.  Southern  Pacific  Co.  613 

1910.  Ch.  861.    See  par.  8,  this  title. 

25.  1911,  Ch.  Ml  — Tax  Law  —  Assessment  of  real  property  — 
Review.  A  property  owner  claiming  to  be  aggrieved  by  inequality  in 
the  assessment  of  his  real  property  is  at  liberty  to  attack  the  assess- 
ment by  comparing  the  gross  valuation  placed  upon  his  property 
with  the  gross  valuation  of  other  similar  property  upon  the  assess- 
ment roll;  and  he  is  also  at  liberty  to  compare  the  assessed  valua- 
tion placed  upon  his  land  alone  with  the  values  placed  upon  the 
land  only  in  the  case  of  other  properties  of  like  character  and  situ- 
ation. This  rule  is  not  affected  by  the  provisions  of  section  21a  of 
the  Tax  Law  (Cons.  Laws,  ch.  60;aind.,  L.  1911,  ch.  117)  requiring 
that  there  shall  be  set  down  in  an  additional  column  on  the  assess- 
ment roll  the  value  of  the  land  exclusive  of  the  buildings  and  that 
the  total  assessment  only  can  be  reviewed.  People  exrel.  Strong 
v.  Hart  513 

1911.  Ch.  298.    See  par.  15,  this  title. 
1918,  Ch.  821.    See  par.  8,  this  title. 

26.  1914,  Ch.  41  —  Workmen's  Compensation  Law  —  Construction 
of  provisions  for  appeals  to  the  Court  of  Appeals — Such  appeals 
cannot  be  taken  unless  certified  by  Appellate  Division  or  permitted 
by  Court  of  Appeals  or  a  judge  thereof  The  Workmen's  Com- 
pensation Act  provides  a  summary  remedy  which  differs  in  sub- 
stantial respects  from  a  civil  action  to  recover  damages  for  personal 
injuries  caused  by  negligence.  It  was  not  the  legislative  design  to 
extend  the  right  of  appeal  or  to  permit  appeals  to  the  Court  of 
Appeals  in  cases  arising  under  it  where  no  right  of  appeal  would 
exist  if  the  employee  had  sought  to  enforce  his  rights  in  an  action 
for  damages  for  personal  inj  lines  resulting  from  negligence.  Under 
the  provisions  of  that  act  (L.  1914,  ch.  41,  §  23),  an  appeal  cannot  be 
taken  to  the  Court  of  Appeals  from  a  unanimous  decision  unless  the 
Appellate  Division  permits  it  and  certifies  that  in  its  opinion  a  ques- 
tion of  law  is  involved  which  ought  to  be  reviewed  or  unless,  in  case 
of  its  refusal  to  so  certify,  an  appeal  is  allowed  by  a  judge  of  this 
court.    Matter  of  Hai-nett  v.  Steen  Co.  101 

27.  Idem  —  Workmen's  Compensation  Law  —  Construction.  In 
determining  the  intention  of  the  legislature  in  enacting  the  Work- 
men's Compensation  Law  of  this  state  (Cons.  Laws,  chap.  67;  L. 
1914,  ch.  41)  there  are  two  provisions  of  the  act  that  must  constantly 
be  borne  in  mind  as  they  affect  and  characterize  all  the  other  pro- 
visions of  the  act.    1.  In  the  absence  of  substantial  evidence  to  the 
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contrary  it  must  be  presumed  that  the  claim  comes  within  the 
provisions  of  the  act  ($  21).  2.  The  liability  of  the  employer  for 
compensation  includes  every  accidental  personal  injury  sustained 
by  the  employee  *'  arising  out  of  and  in  the  course  of  his  employ- 
ment, without  regard  to  fault  as  a  cause  of  such  injury"  (£  10). 
The  legislature,  in  passing  the  act,  intended  to  secure  injured 
workmen  and  their  dependents  from  becoming  objects  of  charity, 
and  to  make  reasonable  compensation  for  injuries  sustained  or 
death  incurred  by  reason  of  such  employment  a  part  of  the  expense 
of  the  lines  of  business  included  within  the  definition  of  hazardous 
employments  as  stated  in  the  act.  The  danger  of  injured  working- 
men  and  their  dependents  becoming  objects  of  charity  is  just  as 
great  when  an  accident  occurs  outside  the  boundaries  of  the  state 
as  it  is  when  it  occurs  within  the  state,  and  the  interests  of  the 
state  in  its  citizens  is  just  as  great  in  one  case  as  in  the  other.  The 
act,  taken  as  a  whole,  in  view  of  its  humane  purpose,  should  be 
construed  to  intend  that  in  every  case  of  employment  there  is  a 
constructive  contract  between  the  employer  and  employee,  general 
in  its  terms  and  unlimited  as  to  territory,  that  the  employer  shall 
pay  as  provided  by  the  act  for  a  disability  or  the  death  of  the 
employee  as  therein  stated.  The  duty  under  the  statute  defines 
the  terms  of  the  contract     Matter  of  Post  v.  Burger  <fc  Gohlke.   544 

SET-OFF. 

Counterclaim  embraces  recoupment  and  set-off. 
See  Counterclaim. 

SHERIFFS. 

Arrest — Bail — Action  to  recover  cash  bail  deposited  with  sheriff 
by  defendant  arrested  inaction  for  conversion  —  Cannot  be  main- 
tained without  proof  that  execution  against  property  and  person 
of  defendant  issued  to  county  where  he  resides  has  been  returned 
unsatisfied.  Where  cash  bail  was  deposited  by  a  defendant  with  the 
sheriff  who  had  arrested  him  in  an  action  for  conversion,  and  the 
circumstances  were  such  that  defendant  became  liable  as  bail  (Code 
Civ.  Pro.  §£  582-587,  596)  and  executions  upon  the  judgment  there- 
after obtained  in  such  action  were  issued  first  against  the  property 
and  after  its  return  against  the  person  of  the  defendant,  to  the  suc- 
ceeding sheriff  of  the  same  county,  who  subsequently  returned  the 
first  execution  as  unsatisfied,  and  the  second  indorsed  "not  found,11 
a  judgment  against  the  former  sheriff  in  an  action  by  the  judgment 
creditor  to  recover  the  cash  bail  cannot  be  sustained  where  there  is 
a  failure  to  allege  and  prove  that  the  judgment  debtor  against  whom 
the  execution  was  issued  was  not  a  resident  of  this  state,  or  that  the 
execution  against  his  property  had  been  issued  to  the  county  where 
he  resides,  as  required  by  the  statute.     Tiffany  v.  Harvey.  300 

See  Motor  Finance  Co.  v.  Casualty  Co.  (Mem.),  688. 

SPECIFIC  PERFORMANCE. 

See  Sullivan  v.    Graham   (Mem.),    689;    Snyder   v.    Bedhead 
(Mem.),  698;  Baynard  v.  Baynard  (Mem.),  736. 

STATUTE  OF  FRAUDS. 

Insufficiency  of  note  on  memorandum  of  contract   to   satisfy 
requirements  of  Statute  of  Frauds. 
See  Contract,  4. 

STATUTE  OF  LIMITATIONS. 

Action  to  recover  excessive  fees  paid  to  testamentary  trustee — 
Statute  of  Limitations  does  not  run  in  favor  of  trustee  until  after 
his  discharge. 
See  Trustees. 
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Statutory  construction  —  Tax  Law  —  Westchester  county — 
Special  statute  providing  plan  for  collecting  delinquent  taxes  in 
towns  of  such  county  not  repealed  by  implication  by  enactment  of 
General  Tax  Law.  Where  a  statute  (L.  1874,  ch.  610  and  acts 
amendatory  thereof  and  supplementary  thereto)  providing  a  com- 
plete plan  for  the  collection  of  delinquent  taxes  in  the  various 
towns  of  Westchester  county  has  been  materially  amended  and 
supplemented  by  the  legislature  since  the  enactment  of  the  General 
Tax  Law  (L.  1896,  ch.  908;  Cons.  Laws,  ch.  60),  and  it  appears  in 
addition  thereto  that  during  all  that  tune  the  authorities  of  the 
various  towns  of  that  county  have  proceeded  upon  the  theory  that 
the  local  statute  was  still  in  force,  and  that  proceedings  for  the  col- 
lection of  taxes  and  sale  of  lands  in  payment  thereof  have  been  con- 
ducted thereunder,  the  local  statute  will  not  be  deemed  to  have 
been  repealed  by  implication  by  the  enactment  of  the  general  law. 
Carroll  v.  McArdle.  232 

STOCKBROKERS. 

See  Katz  v.  Mathews  (Mem.).  701. 

STOCKHOLDERS. 

See  Richards  v.  Weth  Fargo  Express  Co.  (Mem.),  645. 

STOCKHOLDERS'  ACTION. 

Misjoinder  —  corporation  —  action  in  behalf  of  stockholders 
improperly  joined  with  action  in  behalf  of  corporation  —  corpora- 
tion proper  party  to  assert  right  to  recover  misappropriated  cor- 
porate assets — wnen  corporate  inactivity  no  basis  for  individual 
action  by  stockholder  to  redress  wrong. 
See  Pleading,  &-6. 

STOCK  TRANSFER  TAX. 

See  Sohmer  v.  Hebden  (Mem. ).  728. 

STOLEN  PROPERTY. 

See  People  v.  Caldrella  (Mem.),  730. 

STOPPAGE  IK  TRANSITU. 

Merchandise  not  in  transit  unless  it  has  l>een  delivered  to  a  bailee 
for  purpose  of  transportation. 
See  Bailment,  3. 

STREET  CLOSING. 

New  York  city— When  private  as  well  as  public  easements  extin- 
guished by  statutory  proceeding.  It  was  the  purpose  of  the  statute 
(L.  1895,  en.  1006)  relating  to  street  closing  proceedings  in  New  York 
city,  to  permit  the  extinguishment  of  all  easements,  private  as  well 
as  public,  without  reference  to  their  origin  and  whether  dependent 
upon  continuity,  or  upon  grant  express  or  implied.  Hence,  where 
a  street  is  discontinued,  in  proceedings  under  that  statute  terminat- 
ing in  an  award  of  damages,  all  easements,  both  public  and  private, 
are  thereby  extinguished.    Barber  v.  Woolf  7 

STREET  OPENING. 

See  Matter  of  City  of  New  York  (Mem.),  642;  Matter  of  Ham- 
burger (Mem.),  643. 

STREETS. 

Vil.  of  Angola  v.  L.  S.  &  M.  S.  Ry.  Co.  (Mem.),  656. 

Duty  of  person  crossing  city  street  to  look  before  attempting  to 
cross. 

See  Negligence,  7,  & 
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H unburn!  and  wife  — injury  to  lands  owned  in  entirety  by  changf 
in  grade  of  village  street — husband  may  maintain  proceedings  foi 
assessment  of  the  damages  to  his  interest  in  the  property  without 
joining  his  wife  as  a  party  —  form  of  report  by  commissioners  of 
appraisal. 

See  Real  Property,  8-6. 

SUBROGATION. 

Bee  Banger  v.  Locke  (Mem.),  787. 

SURETY  BONDS. 

See  Badie  v.  Illinois  Surety  Co,  (Mem.),  695. 

Insolvency  of  liability  insurance  company  —  priority  of  claims — 
claims  upon  which  causes  of  action  accrued  and  actions  against 
company  were  begun  before  entry  of  order  of  liquidation  may 
participate  in  division  of  assets  — other  claims  which  may  not 
participate. 

See  Insolvency. 

TAX. 

1.  Will  probated  before  enactment  of  statute  imposing  a  transfer 
tax  —  Will  creating  life  estate  and  empowering  beneficiary  to 
bequeath  estate— When  children  of  beneficiary  may  take  under 
original  will  instead  of  will  of  beneficiary  and  thus  escape  pay- 
ment of  transfer  tax.  A  will,  probated  before  the  enactment  of  the 
statute  imposing  a  transfer  tax.  created  a  trust  estate  and  gave  the 
beneficiary  the  power  to  dispose  of  the  estate  by  her  will  and  pro- 
vided that  in  default  of  any  will  of  the  beneficiary  the  trusteee 
should  pay  the  estate  to  those  who  would  receive  it  had  the  bene- 
ficiary died  intestate  and  its  owner.  The  will  of  the  beneficiary 
gave  part  of  the  estate  to  her  children,  who  would  have  taken 
under  the  will  creating  the  trust  estate  in  default  of  a  will  by 
the  beneficiary,  and  the  remainder  to  persons  who  would  not  have 
so  taken.  Held,  that  the  children  of  the  beneficiary  have  the  right 
to  elect  to  take  the  two-thirds  under  the  will  creating  the  trust  and 
not  under  that  of  their  mother;  that  the  value  of  the  shares  of 
such  children  should  be  deducted  from  the  value  of  the  estate,  and 
that  the  tax  be  fixed  upon  the  remaining  value.    Matter  of  Slosson. 

79 

2.  Transfer  tax  imposed  upon  property  passing  by  will  t>  upon 
the  transfer  and  is  computed  upon  the  amount  of  the  property  at 
the  death  of  decedent— Amount  of  tax  is  not  affected  by  increase  or 
decrease  of  value  of  estate  after  decedenVs  death.  The  tax  imposed 
by  section  220  of  the  Tax  Law  (Cons.  Laws,  ch.  60,  as  amended)  is 
upon  the  transfer  by  will  of  the  property  of  which  decedent  died 
"seized  or  possessed. "  It  is  by  the  statute  "due  and  payable  at 
the  time  of  the  transfer,"  that  is  at  the  death  of  the  decedent.  It 
accrues  at  that  time  and  the  amount  of  the  tax  is  not  affected  by 
an  increase  or  decrease  in  the  clear  market  value  of  the  estate 
between  the  date  of  the  decedent's  death  and  its  subsequent  dis- 
tribution among  the  beneficiaries  or  transferees  under  the  will 
Matter  of  Penfold.  163 

3.  Transfer  tax  imposed  upon  part  of  estate  of  decedent  by 
foreign  states  cannot  be  allowed  as  deductions  from  tax  in  this 
state.  The  transfer  tax  imposed  upon  portions  of  the  estate  of  a 
decedent  by  the  courts  of  other  states  in  enforcing  the  statutes  of 
such  other  states  should  not  be  allowed  as  deductions  from  the 
clear  market  value  of  the  estate  of  such  decedent  under  the  Trans- 
fer Tax  Laws  of  this  state.     Matter  of  Penfold.  171 
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4.  Assessment  of  real  property  for  taxation  —  Market  value— 
Meaning  of  and  method  of  determining  such  value — Inequality  of 
assessments  —  Method  of  showing  such  inequality.  Since  it  is  the 
market  value  of  property  which  must  be  arrived  at  for  the  purpose 
of  assessment,  when  it  is  claimed  by  the  assessors  that  a  tract  of 
land  has  a  value  for  a  particular  purpose  it  must  be  shown  that  it 
is  marketable  for  that  purpose  or  has  an  intrinsic  value.  A  prop- 
erty owner  claiming  to  be  aggrieved  by  inequality  in  the  assess- 
ment of  his  real  property  is  at  liberty  to  attack  the  assessment  by 
comparing  the  gross  valuation  placed  upon  his  property  with  the 
gross  valuation  of  other  similar  property  upon  the  assessment  roll: 
and  he  is  also  at  liberty  to  compare  the  assessed  valuation  placed 
upon  his  land  alone  with  the  values  placed  upon  the  land  only  in 
the  case  of  other  properties  of  like  character  and  situation.  This 
rule  is  not  affected  by  the  provisions  of  section  21a  of  the  Tax  Law 
(Cons.  Laws,  ch.  60;  amd.,  L.  1911,  ch.  11 7)  requiring  that  there  shall 
be  set  down  in  an  additional  column  on  the  assessment  roll  the 
value  of  the  land  exclusive  of  the  buildings  and  that  the  total  assess- 
ment only  can  be  reviewed.  People  ex  ret.  Strong  v.  Hart.  518 
See  Woodstock-on- Hudson  v.  City  of  Yonkers  (Mem.),  749. 

Invalidity  of  assessment  because  method  prescribed  by  statute 
was  not  followed  —  premature  publication  of  notice  of  assessment. 
See  Assessment. 

Special  statute  providing  for  collection  of  delinquent  taxes  in 
towns  of  Westchester  county  not  repealed  by  implication  by  enact- 
ment of  General  Tax  Law. 

See  Statutes. 

TAXPAYER'S  ACTION. 

1.  When  taxpayer  may  maintain  action  for  injunction  restrain- 
ing municipal  officers  from  permittingerection  and  remodeling  of 
theatre  in  violation  of  building  laws.  The  mere  illegality  of  an  offi- 
cial act  in  and  of  itself  does  not  justify  injunctive  relief  in  the  actions 
authorized  to  be  brought  by  a  taxpayer  under  section  51  of  chapter 
24,  Consolidated  Laws,  but  when  waste  or  iniury  is  not  involved,  it 
must  appear  that  in  addition  to  being  an  illegal  official  act  the 
threatened  act  is  such  as  to  imperil  the  public  interests  or  calculated 
to  work  public  injury  or  produce  some  public  mischief.  Under  that 
statute  an  action  may  be  maintained  Dy  a  taxpayer  of  the  city  of 
New  York  to  restrain  the  superintendent  of  buildings  from  approv- 
ing the  plans  for,  and  permitting,  the  erection  or  remodeling  of  a 
theatre  in  that  city  where  such  plans  do  not  comply  with  the  provi- 
sions of  the  Building  Qode.  The  erection  of  a  theatre  in  violation  of 
such  provisions  is  a  public  nuisance  which  could  be  restrained  by 
the  public  authorities,  and  as  the  granting  of  a  permit  to  erect  such 
a  building  is  also  an  illegal  official  act,  it  may  be  restrained  in  a  tax- 
payer's action.    Altschul  v.  Ludioig.  469 

2.  New  York  city —  When  board  of  examiners  of  plans  for  build- 
ings exceeds  its  powers  its  acts  are  void.  Although  the  (greater 
New  York  charter  (L.  1901,  ch.  466,  §  411)  authorizes  owners  of  build- 
ings or  structures  to  appeal  from  decisions  of  the  superintendent  of 
buildings  refusing  to  approve  plans  for  buildings  and  provides  that 
4*  such  decisions  shall  be  final,  this  means  that  the  decision  of  the 
board  when  acting  within  its  limited  statutory  authority  shall  be 
final.  This'titatute  does  not  confer  upon  the  board  the  right  to 
approve  a  form  of  construction  not  sanctioned  by  the  provisions  of 
the  Building  Code,  and  neither  the  superintendent  of  buildings  nor 
the  board  can  lawfully  act  in  violation  of  such  provisions.    When 

53 
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the  board  acts  beyond  its  powers  its  acts  are  void,  and  the  statute 
furnishes  no  justification  for  withholding  injunctive  relief  if  the 
case  is  in  other  respects  such  as  to  entitle  the  plaintiff  to  the  relief 
sought.  Id. 

TEB AHT8  BY  EHTIBSTY. 

Husband  may  convey  real  property  to   himself  and   wife  as 
"  tenants  by  the  entirety. " 
See  Real  Property,  1. 

TITLE. 

Construction  of  statute  denning  adverse  possession. 
See  Real  Property,  «. 

Registration  of  title  to  real  property  —  error  to  dismiss  complaint 
where  evidence  shows  title  in  plaintiff  to  a  portion  of  land. 
See  Real  Property,  11. 

TOWHB. 

When  resident  of  town  may  enforce  conditions  under  which  gas 
company  was  permitted  to  lay  pipes  in  street. 
See  Estoppel. 

TRANSFER  TAX. 

On  death  of  husband  who  had  conveyed  real  property  to  himself 
and  wife  as  tenants  by  the  entirety,  transfer  tax  assessable  on  one- 
half  of  value  of  property. 

See  Real  Property,  2.  . 

Will  probated  before  enactment  of  statute  imposing  a  transfer  tax 

—  will  creating  life  estate  and  empowering  beneficiary  to  bequeath 
estate  —  when  children  of  beneficiary  may  take  under  original  will 
instead  of  will  of  beneficiary  and  thus  escape  payment  of  transfer 
tax. 

See  Tax,  1. 

Transfer  tax  imposed  upon  property  passing  by  will  is  upon  the 
transfer  and  is  computed  upon  the  amount  of  the  property  at  the 
death  of  decedent  —  amount  of  tax  is  not  affected  by  increase  or 
decrease  of  value  of  estate  after  decedent's  death. 
See  Tax,  2. 

Transfer  tax  imposed  upon  part  of  estate  of  decedent  by  foreign 
states  cannot  be  allowed  as  deductions  from  tax  in  this  state. 
SeeTxr,  3. 

TRIAL 

Erroneous  admission  of  evidence  to  show  profits  lost  by  breach  of 
contract. 

See  Contract,  8. 

Sufficiency  of  evidence  to  sustain  conviction  for  murder. 

1    See  Crimes,  1. 

Murder — motion  for  new  trial  on  ground  of  newly-discovered 
evidence  —  statement  by  defendant  that  his  confession  was  false 
and~plea  of  insanity  feigned  and  that  he  did  not  commit  the  mur- 
der is  not  newly-discovered  evidence  within  meaning  of  statute 

—  erroneous  charge  as  to  meaning  of  word  **  wrong "  in  statutory 
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definition  of  "insanity" — rule  that  conviction  for  crime  punish- 
able by  death  shall  not  be  had  upon  plea  of  guilty  not  applicable 
where  defendant  has  been  tried  and  found  guilty. 
See  Crimes,  8-5. 

Conspiracy  —  when  question  whether  a  witness  is  an  accomplice 
is  for  the  jury. 

See  Crimes,  6,  7. 

Murder— improper  and  unwarranted  statements  made  by  a  dis- 
trict attorney  in  his  argument  to  a  jury  in  a  murder  case  criticised 
and  censured —  when  such  statements  may  be  disregarded  upon 
appeal  from  judgment  of  conviction. 
See  Crimes,  9,  10. 

Action  to  recover  compensation  for  signal  system  installed  on 
railroad  —  erroneous  admission  of  unverified  reports  of  employees 
of  defendant  to  show  intent  to  reject  system  as  defective. 
See  Evidence. 

Effect  and  weight  of  decision  and  views  of  Appellate  Division  in 
case  sent  back  for  a  new  trial. 

See  Former  Adjudication,  2. 

When  evidence  in  explanation  of  X-ray  plates  proper. 
See  Negligence,  5. 

When  jury  might  have  found  that  injury  of  plaintiff  was  due  to 
negligent  construction  of  machinery  furnished  by  defendant,  trial 
court  should  not  set  aside  verdict  for  plaintiff  —  when  verdict  can- 
not be  reinstated  upon  reversal  of  judgment  dismissing  complaint. 

See  Negligence,  6. 

Erroneous  charge  that  pedestrian  is  not  bound  to  look  at  all  before 
crossing  street. 

See  Negligence,  7,  8. 

When  contributory  negligence  question  for  jury. 
See  Negligence,  15. 

When  complaint  clearly  and  definitely  states  cause  of  action  for 
breach  of  an  executed  contract,  judgment  for  violation  of  an  oral 
agreement,  constituting  an  executory  contract,  will  not  be  sustained 
—error  to  permit  plaintiff  at  close  of  evidence  to  amend  complaint 
so  as  to  change  cause  of  action. 

i      See  Pleading. 

'  Action  to  recover  possession  of  land  —  erroneous  charge  as  to  acts 
of  possession  —  erroneous  evidence  as  to  survey  —  improper  evidence 
of  dispute  between  defendant  and  surveyor  employed  by  her — tes- 
timony that  title  was  in  plaintiff  improper — error  to  exclude  testi- 
mony as  to  probable  age  of  tree. 
See  Real  Property,  6-10. 

When  attorney  may  testify  as  to  communications  from  client  — 
insufficiency  of  evidence  to  show  agreement  to  make  mutual  irrevo- 
cable wills. 

See  Will,  1-4. 
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Statute  of  Limitations  —  Action  to  recover  excessive  fees  paid  to 
testamentary  trustee  under  void  decree  of  a  surrogate  —  Statute  of 
Limitations  does  not  run  in  favor  of  trustee  until  after  his  discharge 
—  When  such  action  in  absence  of  charges  of  fraud  cannot  be  main- 
tained. While  an  express  trust  subsists  and  has  not  been  openly 
renounced,  the  Statute  of  Limitations  does  not  ran  in  favor  of 
a  trustee,  but  after  the  trust  relation  is  at  an  end,  and  the  trustee 
has  yielded  the  estate  to  a  successor,  the  rule  is  different.  The 
running  of  the  statute  then  begins  and  only  actual  or  intentional 
fraud  will  be  effective  to  suspend  it  Defendant,  as  executor,  made 
yearly  accountings  in  the  Surrogate's  Court  up  to  the  time  of  his 
resignation,  when,  by  direction  of  the  surrogate,  he  transferred  the 
estate  to  the  general  guardians  of  the  plaintiff,  then  an  infant,  and 
was  discharged  from  all  liability  and  duty  on  account  of  the  estate. 
More  than  seventeen  years  after  the  first  accounting  and  more  than 
ten  years  after  the  last  one,  this  action  was  brought  to  vacate  the 
decrees  of  the  surrogate  and  reclaim  excessive  payments  for  commis- 
sions, costs  and  allowances.  Held,  that  this  is  not  an  action  on  the 
r-ound  of  fraud  within  tne  meaning  of  the  statute  (Code  Civ.  Pro. 
882);  that  there  was  no  fraud  in  the  procurement  of  the  decrees, 
even  if  void  because  beyond  the  jurisdiction  of  the  surrogate,  nor  in 
the  retention  of  the  excessive  payments  under  the  decrees,  and, 
hence,  whether  the  period  of  limitation  be  six  or  ten  years,  the 
cause  of  action  is  barred.    Spallholz  v.  Sheldon.  205 

See  Miami  Valley  Q.  <fc  F.  Co.  v.  Mills  (Mem.),  687. 

UNDERTAKING. 

Bastardy  —  Failure  to  obey  order  of  filiation  does  not  constitute 
breach  of  undertaking  given  to  secure  attendance  of  defendant  in 
court.  An  undertaking  in  a  bastardy  proceeding  instituted  under 
title  5  of  the  Code  of  Criminal  Procedure  provided  that  if  the  defend- 
ant should  appear  and  answer  the  charge  at  the  next  County  Court 
in  the  county  where  the  warrant  was  issued  "  and  obey  its  order 
thereon, "  then  the  obligation  to  be  void.  The  defendant  so  appeared 
and  the  trial  resulted  in  an  order  affirming  the  order  of  filiation 
and  ordering  "  that  the  defendant  enter  into  an  undertaking  as 
provided  in  said  order  [of  filiation]  for  the  payment  of  said  sum 
and  the  cost  of  said  proceedings."  The  defendant  did  not  make 
payment  under  the  order  of  filiation,  and  this  action  is  brought 
under  sections  882  and  888  of  said  Code  to  recover  as  and  for  a 
breach  of  the  undertaking.  Held,  that  the  purpose  of  the  under- 
taking was  to  secure  the  attendance  of  the  defendant.  It  was  not 
intended  that  the  affirmance  of  the  order  of  filiation  would  make 
the  sureties  holden  for  the  defendant's  obedience  thereto.  Hence, 
there  was  no  breach.    Hutton  v.  Bretsch.  28 

See  Matter  of  Knapp  v.  French,  Inc.  (Mem.),  724. 

UNITED  STATES. 

Assignments  of  claims  against  United  States  which  do  not  con- 
form to  requirements  of  Federal  statutes  are  void. 
See  Assignment. 

UNITED  STATES  REVISED  STATUTES. 

f3477—  Claims  against  United  States — Assignments  thereof 
ich  do  not  conform  to  requirements  of  Federal  statutes  are  void. 
An  assignment  of  a  claim  against  the  United  States,  for  supplies 
furnished,  which  fails  to  conform  to  the  requirements  of  the  United 
States  Revised  Statutes  (§  8477)  as  to  executing,  witnessing  and 
acknowledging  such  assignment,  is  absolutely  null  and  void  and 
does  not  in  itself  convey  any  interest,  present  or  remote,  legal  or 
equitable,  in  the  claim  transferred.  Manhattan  Commercial  Co. 
v.  Paul.  481 
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USURY. 

Device  to  conceal  usury. 
See  Bills,  Notes  and  Checks. 

VENDOR  AND  PURCHASER. 

See  Dininny  v.  Brown  (Mem.),  744. 

When  contract  for  the  purchase  and  sale  of  real  property  cannot 
be  summarily  rescinded  by  purchaser  for  alleged  delay  in  improve- 
ments agreed  to  be  made  by  vendor. 
See  Contract,  8. 

VILLAGES. 

Boards  ofltealth  —  Power  of  such  boards  to  make  ordinances  for 
the  protection  of  public  health  —  Where  such  an  ordinance  does 
not  prescribe  any  penalty  the  board  has  no  power  to  impose  a 
penalty  for  disobedience  thereof  By  section  21  of  the  Public 
Health  Law  (L.  1909,  ch.  49;  Cons.  Laws,  ch.  45)  a  village  board  of 
health  has  the  power  to  make  both  general  and  special  orders  for 
the  protection  of  the  public  health.  Under  this  statute,  where 
such  an  order  was  made  which  did  not  prescribe  any  penalty,  such 
board  is  without  power,  after  the  order  nas  been  disobeyed*  to  pre- 
scribe for  the  first  time  a  penalty  for  the  wrong  already  done. 
Village  of  Carthage  v.  Colligan,  217 

Husband  and  wife  —  injury  to  lands  owned  in  entirety  by  change 
in  grade  of  village  street  —  husband  may  maintain  proceedings  for 
assessment  of  the  damages  to  his  interest  in  the  property  without 
Joining  his  wife  as  a  party  —  form  of  report  by  commissioners  of 
appraisal. 

See  Real  Property,  3-5. 

VOTING  MACHINES. 

Mistake  in  reading  vote  shown  on  voting  machines  —  when  court 
may  issue  mandamus  directing  election  clerks  to  make  correct 
returns  and  directing  board  of  canvassers  to  recanvass  the  vote. 

See  Elections,  1. 

Order  for  examination  of  voting  machines  cannot  be  made  under 
section  374  of  Election  Law  providing  for  examination  of  ballot 
boxes. 

See  Elections,  2. 

WAREHOUSEMEN. 

Warehouse  receipts  for  goods  in  storage  —  when  transfer  of  nego- 
tiable receipt  operates  as  transfer  of  right  of  possession  as  well  as 
title  of  goods  described  in  receipt  —  when  action  of  replevin  cannot 
be  maintained  against  warehouseman  for  goods  transferred  to  third 
party  by  indorsement  and  delivery  of  negotiable  receipt. 

See  Bailment,  1-3. 

WARRANTY. 

When  erroneous  statements  in  application  for  insurance  consti- 
tute breach  of  warranty. 
See  Insurance. 

WATER  AND  WATERCOURSES. 

Respective  rights  of  riparian  proprietor  and  of  owner  of  right 
offlowage.  The  privilege  of  flowage  or  pondage  does  not  carry 
with  it  the  right  to  take  ice  formed  over  the  land  of  an  adjoin- 
ing riparian  owner.  As  between  the  owner  of  the  soil  and  one 
having  a  right  to  flow  the  land  for  creating  a  water  power,  the  title 
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to  the  ice  is  in  the  owner  and  the  right  thereto  may  be  exercised 
by  him,  except  so  far  as  it  operates  to  the  detriment  of  the  mill 
privilege.     Valentino  v.  Schantz.  1 

See  Merriam  v.  Mayer  (Mem.),  662;  Sprague  v.  Kane*  Falls  EL 
Co.  (Mem.),  744. 

WE8T0HE8TEB  COUNTY. 

Special  statute  providing  plan  for  collecting  delinquent  taxes  in 
towns  of  Westchester  county  not  repealed  by  implicatian  by  enact- 
ment of  General  Tax  Law. 
See  Statutes. 

WILL. 

1.  Evidence — When  attorney  may  testify  as  to  communications 
from  client.  A  husband  and  wife  consulted  an  attorney  with  refer- 
ence to  the  drafting  of  mutual  wills,  which  contained-  reciprocal 
conditions.  Held,  that  the  provisions  of  section  886  of  the  Code  of 
Civil  Procedure  preventing  an  attorney  from  divulging  communi- 
cations from  a  client  do  not  apply  in  a  controversy  arising  between 
beneficiaries  under  such  wills.  The  disability  exists  only  when  the 
communications  are  intended  to  be  confidential.  Wallace  v. 
Wallace.  .  28 

2.  Evidence  required  to  show  contract  by  one  since  deceased  to 
dispose  of  his  property  in  a  certain  manner.  The  evidence 
required  to  show  a  contract  by  one  since  deceased  to  dispose  of  his 
property  in  a  certain  manner  after  his  death,  must  be  clear  and  con- 
vincing, or  it  will  not  be  regarded  as  sufficient  Id. 

3.  Indisputable  evidence  required  to  attribute  irrevocability  to 
will.  To  attribute  to  a  will  the  quality  of  irrevocability  demands 
the  most  indisputable  evidence  of  the  agreement  which  is  relied 
upon  to  change  its  ambulatory  nature,  and  presumptions  will  not 
take  the  place  of  proof.  Id. 

4  Insufficiency  of  evidence  to  show  agreement  to  make  mutual 
irrevocable  wills.  Evidence  examined,  and  held,  that  testimony  of 
witnesses  to  statements  and  declarations  by  decedents  tending  to 
show  that  they  contracted  to  make  mutual  irrevocable  wills, 
together  with  such  evidence  as  the  wills  themselves  present,  is  not 
sufficient  to  establish  that  fact.  Id. 

5.  Testamentary  power  of  sale  — Property  of  testator  must  be 
sold  in  manner  directed  in  power  of  sale.  A  power  of  sale  granted 
by  the  will  of  a  testator  must  be  strictly  pursued,  and  must  be  exe- 
cuted according  to  the  intent  of  the  testator,  and  where  it  was 
manifestly  intended  that  the  sale  or  sales  of  his  residuary  estate 
should  be  for  cash  or  the  equivalent  of  cash,  the  sales  must  be  so 
made,  unless  consent  that  tney  be  made  otherwise  be  given  by  all 
of  the  parties  interested  in  the  residuary  estate.  Schoeukopf  Hold- 
ing Co.  v.  Kavinoky.  607 

6.  When  sale  invalid  as  to  infants.  Where  under  such  conditions 
no  proceeding  was  had  in  the  Surrogate's  Court  in  which  infants 
interested  in  the  property  were  cited  or  represented,  a  sale  and 
transfer  of  the  property  is  invalid  and  ineffectnal  to  divest  them  of 
their  interest.  Id. 

See  Matter  of  Beams  (Mem.),  714 

*  When  petitioner  sufficiently  interested  in  estate  to  maintain  pro- 
ceeding to  obtain  will  alleged  to  have  been  executed  subsequent  to 
the  will  admitted  to  probate. 
See  Decedent's  Estate,  1. 
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WORKMEN'S  COMPENSATION. 

1.  Interstate  commerce  —  Federal  Employers^  Liability  Act  — 
Workmen's  Compensation  Law  of  New  York  state  —  Jhfference 
between  the  two  statutes  —  When  Federal  statute  does  not  preclude 
award  under  the  New  York  statute.  When  the  federal  and  state  gov- 
ernments have  jurisdiction  to  enter  the  same  sphere  the  state  may 
legislate  upon  matters  within  that  sphere  until  such  time  as  Con- 
gress shall  prescribe  regulations  upon  the  same  subject.  As  to 
accidents  to  those  engaged  in  interstate  commerce  resulting  from 
negligence,  which  are  within  the  Federal  Employers1  Liability  Act, 
Congress  has  assumed  to  deal  with  the  subject,  and,  therefore, 
all  state  regulations  within  that  sphere  must  be  inoperative.  In 
so  far  as  the  separate  and  distinct  field  of  compulsory  insurance 
against  accidents,  not  the  result  of  negligence  Dy  the  employers, 
is  concerned,  Congress  has  not  assumed  to  act  upon  the  subject 
and  until  such  time  as  Congress  does  enter  this  distinct  and  separate 
field,  it  is  open  to  occupancy  by  the  state,  provided  only  tnat  in 
occupying  it  the  state  does  not  go  beyond  the  necessities  of  the  case, 
or  unreasonably  burden  the  exercise  of  the  privileges  secured  by  the 
Constitution  of  the  United  States.  The  Federal  Employers1  Liabil- 
ity Act  prescribes  the  rules  under  which  certain  employers  are  liable 
to  their  employees  for  injuries  which  result  to  the  latter  from  negli- 
gence. The  Workmen's  Compensation  Law  is  radically  different  in 
principle,  purpose,  scope  nd  method  from  the  Federal  Employers' 
Liability  Act.  They  do  not  assume  to  deal  with  the  same  subject- 
matter.  The  contention  that  because  a  claimant  when  injured  was 
employed  by  a  railroad  company  which  was  then  engaged  in  inter- 
state commerce,  the  Federal  Employers'  Liability  Act  alone  meas- 
ures the  claimant's  right  to  recover  cannot  be  sustained.  Matter  of 
Winfleld  v.  N  Y.  C.  &  H.  R.  E.  R.  Co.  284 

2.  Power  of  legislature  to  compel  contract  extraterritorial  in  effect. 
The  legislature  has  the  power  in  a  case  like  that  now  under  con- 
sideration to  compel  a  contract  between  employer  and  employee 
that  is  extraterritorial  in  effect.  Matter  or  Post  v.  Burger  & 
Gohlke.  544 

3.  Workmen^  s  Compensation  Act— Determination  of  legislative 
intent  In  determining  the  intention  of  the  legislature  in  enacting 
the  Workmen's  Compensation  Law  of  this  state  (Cons.  Laws, 
chap.  67;  L.  1914,  ch.  41)  there  are  two  provisions  of  the  act  that 
must  constantly  be  borne  in  mind  as  they  affect  and  characterize  all 
the  other  provisions  of  the  act.  1.  In  the  absence  of  substantial 
evidence  to  the  contrary  it  must  be  presumed  that  the  claim  comes 
within  the  provisions  of  the  act  (§  21).  2.  The  liability  of  the 
employer  for  compensation  includes  every  accidental  personal 
injury  sustained  by  the  employee  u  arising  out  of  and  in  the  course 
of  his  employment,  without  regard  to  fault  as  a  cause  of  such 
injury"  (§10).  Id. 

4.  Intent  of  legislature  to  secure  injured  workmen  and  dependents 
from  becoming  objects  of  charity.  The  legislature,  in  passing  the 
act,  intended  to  secure  injured  workmen  and  their  dependent*  from 
becoming  objects  of  charity,  and  to  make  reasonable  compensation 
for  injuries  sustained  or  death  incurred  by  reason  of  such  employ- 
ment a  part  of  the  expense  of  the  lines  of  business  included  within 
the  definition  of  hazardous  employments  as  stated  in  the  act.  The 
danger  of  injured  workingmen  and  their  dependents  becoming 
objects  of  charity  is  just  as  great  when  an  accident  occurs  outside 
the  boundaries  of  the  state  as  it  is  when  it  occurs  within  the  state, 
and  the  interests  of  the  state  in  its  citizens  is  just  as  great  in  one 
case  as  in  the  other.  Id. 
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5.  Constructive  contract  between  employer  and  employee,  general 
Hi  its  terms  and  unlimited  as  to  territory.  The  act,  taken  as  a 
whole,  in  view  of  its  humane  purpose,  should  be  construed  to 
intend  that  in  every  case  of  employment  there  is  a  constructive  con- 
tract between  the  employer  and  employee,  general  in  its  terms  and 
unlimited  as  to  territory,  that  the  employer  shall  pay  as  provided 
by  the  act  for  a  disability  or  the  death  of  the  employee  as  therein 
stated.  The  duty  under  the  statute  defines  the  terms  of  the 
contract.  Id. 

6.  Resident  of  this  state  employed  by  corporation  engaged  in  busi- 
ness in  this  btate,  entitled  to  compensation  when  injured  while 
engaged  in  employer's  work  in  another  state.  Where,  therefore,  a 
resident  of  this  state,  employed  by  a  corporation  engaged  in  busi- 
ness in  this  state,  is  sent  by  his  employer  to  perform  work  in  another 
state  away  from  the  plant  of  the  employer  but  under  the  employer's 
express  direction,  and  while  engaged  therein  is  injured,  he  is  enti- 
tled to  compensation  when  in  other  respects  he  comes  within  the 
provisions  of  the  law.  Id. 

See  Matter  of  White  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.  (Mem.),  858; 
Matter  of  Schwab  v.  Emporium  Forestry  Co.  (Mem.),  712; 
Matter  of  Spratt  v.  Sweeney  &  Gray  Co.  (Mem.),  763;  Matter 
of  Valentine  v.  Smith,  Angevihe  tfc  Co.  (Mem.),  763. 

Appeal  cannot  be  taken,  without  permission,  from  unanimous 
affirmance  by  Appellate  Division  of  award  of  Workmen's  Compen- 
sation Commission. 
See  Appeal,  2. 
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WlLLARD  BARTLETT,  Ch.  J. 
WATEB  AND  WATERCOURSES. 

Respective  rights  of  riparian  proprietor  and  of  owner  of 
right  of  flowage. 
Valentino  v.  Schantz,  1,  2. 
NEW  YORK  CITY. 

Street  closing;  When  private  as  well  as  public  easements 
extinguished  by  statutory  proceeding. 
Barber  v.  Woolf ,  7,  a 

REAL  PROPERTY. 

Husband  may  convey  to  himself  and  wife  as  "  tenants  by  the 
entirety ; "  When,  on  death  of  husband,  transfer  tax 
assessable  on  one-half  of  value  of  property. 
Matter  of  Klatzl,  88,  88. 

CERTIORARI. 

Invalidity  of  sewer  assessment  because  method  prescribed 
by  statute  was  not  followed ;  Premature  publication  of 
notice  of  assessment. 
People  ex  rel.  Empie  v.  Smith,  95,  97. 
MURDER. 

Evidence  upon  a  trial  for  murder  reviewed  and  held  sufficient 
to  sustain  judgment  of  conviction*;  Appeal;  Steno- 
graphic minutes  of  testimony  taken  at  trial  subsequent 
to  trial  of  defendant  cannot  be  received  by  appellate 
court  even  to  sustain  a  judgment. 
People  v.  Flack,  123,  124. 

INTEREST. 

Application  of  payments ;  In  absence  of  agreement  payment 
upon  a  debt  consisting  of  principal  and  interest  is  first 
applicable  to  the  interest  due,  then  to  the  principal ; 
When  acceptance  of  part  of  salary  wrongfully  with- 
held does  not  prevent  recovery  of  interest  upon  whole 
amount  due. 
Shepard  v.  City  of  New  York,  261,  263. 

EVIDENCE. 

Action  to  recover  compensation  for  signal  system  installed 
on  railroad ;  Erroneous  admission  of  unverified  reports 
of  employees  of  defendant  to  show  intent  to  reject 
system  as  defective. 
Pneumatic  Signal  Co.  v.  Texas  &  Pacific  Ry.  Co.,  874,  876. 
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ELECTIONS. 

Voting  machines ;  Order  for  examination  of  voting  machines 
cannot  be  made  under  section  374  of  Election  Law  pro- 
viding for  examination  of  ballot  boxes. 

Matter  of  Thomas,  420,  428. 

JUDGMENT. 

A  judgment  upon  being  filed  and  docketed  becomes  a  lien 
upon  real  estate ;  Where  the  lien  of  several  judgments 
is  simultaneous,  but  an  execution  upon  one  of  the 
judgments  has  been  issued  and  the  real  estate  of  the 
debtor  is  thereafter  sold  in  partition  but  is  insufficient 
to  pay  the  judgments  in  full,  the  proceeds  of  the  real 
estate  should  be  applied  first,  upon  the  judgment  upon 
which  the  execution  has  been  issued.  (Dis.  op.) 
Hulbert  v.  Hulbert,  430,  442. 

CONDEMNATION  PROCEEDINGS. 

Appeal ;  When  landowner  may  appeal  from  order  confirming 
award,  although  he  has  accepted  the  award ;  Erroneous 
dismissal  of  such  appeal  by  the  Appellate  Division. 
Matter  of  City  of  New  York  (Court  House),  489,  491. 
APPEAL. 

Erroneous  reversal  of  judgment  and  order  denying  motion 
for  new  trial  upon  erroneous  assumption  that  motion 
for  new  trial  was  made  and  denied. 

Smith  v.  Smith,  495,  496. 
TAX. 

Assessment  of  real  property  for  taxation;  Market  value; 
Meaning  of  and  method  of  determining  such  value; 
Inequality  of  assessments;  Method  of  showing  such 
inequality. 

People  ex  rel.  Strong  v.  Hart,  513,  515. 

CRIMES. 

Bastardy ;  Jurisdiction  of  police  justices  in  cities  of  second 
class ;  When  police  justice  acting  without  statutory 
jurisdiction  holds  defendant  in  bastardy  proceeding 
defendant  must  be  released  on  habeas  corpus.    (Con.  op.) 

People  ex  rel.  Lawton  v.  Snell,  527,  535. 

PLEADING. 

When  allegations  must  be  taken  as  true. 
Doyle  v.  Hamilton  Fish  Corporation,  627. 
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HlSCOCK,  J. 
MALICIOUS  PROSECUTION. 

Probable  cause ;  When  judgment  for  plaintiff  in  action  for 
malicious  prosecution  erroneously  reversed  by  Appel- 
late Division  and  complaint  dismissed  as  a  matter  of 
law;  Practice;  When  the  case  must  be  remitted  to 
the  Appellate  Division  to  pass  upon  the  question  of  the 
weight  of  evidence. 
Galley  v.  Brennan,  118,  120. 
STATUTORY  CONSTRUCTION. 

Tax  Law;  Westchester  county;  Special  statute   providing 
plan  for  collecting  delinquent  taxes  in  towns  of  such 
county  not  repealed  by  implication  by  enactment  of 
General  Tax  Law. 
Carroll  v.  McArdle,  282,  283. 

PLEADING. 

Misjoinder ;  Corporation ;  Action  in  behalf  of  stockholders 
improperly  joined  with  action  in  behalf  of  corporation ; 
Corporation  proper  party  to  assert  right  to  recover 
misappropriated  corporate  assets;  When  corporate 
inactivity  no  basis  for  individual  action  by  stock- 
holder to  redress  wrong. 
Brock  v.  Poor,  387,  390. 

CONTRACT. 

Breach  of  contract  of  employment;  Damages;   Evidence; 
Erroneous  admission  of  evidence  to  show  profits  lost  by 
breach  of  contract. 
Schlossberg  v.  Brody,  579,  680. 

Chase,  J. 

ESTOPPEL. 

When  gas  company  which  has  obtained  consent  of  town 
board,  on  certain  conditions,  to  lay  pipes  in  streets  is 
not  estopped  from  denying  validity  of  contract  on 
ground  of  lack  of  power  in  town  board  to  grant  per- 
mission; Parties;  Resident  of  town  may  enforce 
conditions.  (Dis.  op.) 
Farnsworth  v.  Boro  Oil  &  Gas  Co.,  40,  48. 

PALISADES  INTERSTATE  PARK. 

Proceedings  to  acquire  land  therefor  substantially  the  same 
as  in  other  condemnation  proceedings ;  After  awards 
for  lands  and  property  rights  taken  have  been  confirmed 
by  the  court  and  no  appeal  taken  such  awards  cannot 
be  vacated  and  proceedings  discontinued. 
Matter  of  Commissioners  Palisades  Interstate  Park,  104, 108. 
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SPECIAL  PROCEEDING. 

Will ;  Proceeding  to  obtain  will  alleged  to  have  been  exe- 
cuted subsequent  to  the  will  admitted  to  probate  is  a 
special  proceeding ;  When  order  of  Appellate  Division 
affirming  order  of  surrogate  is  final  order  and  appeal- 
able to  Court  of  Appeals ;  When  petitioner  interested 
in  estate  sufficiently  to  maintain  proceeding. 
Matter  of  Hardy,  132,  134. 
TAX. 

Transfer  tax  imposed  upon  property  passing  by  will  is  upon 
the  transfer  and  is  computed  upon  the  amount  of  the 
property  at  the  death  of  decedent ;  Amount  of  tax  is 
not  affected  by  increase  or  decrease  of  value  of  estate 
after  decedent's  death. 
Matter  of  Penfold,  163,  164. 
Transfer  tax  imposed  upon  part  of  estate  of  decedent  by 
foreign  states  cannot  be  allowed  as  deductions  from  tax 
in  this  state. 
Matter  of  Penfold,  171, 172. 

CORPORATIONS. 

Comity ;  Attachment ;  Dissolution  of  foreign  fire  insurance 
company  doing  business  in  this  state;  Statute  of 
foreign  state  that  liquidation  of  insolvent  insurance 
companies  shall  be  made  by  insurance  commissioner  of 
that  state  for  benefit  of  creditors  thereof ;  Such  com- 
missioner vested  with  title  to  property  of  company  for 
that  purpose  and  attachment  will  not  be  issued  against 
property  of  company  within  this  state. 

Martyne  v.  American  Union  Fire  Ins.  Co.,  183,  190. 
ARREST. 

Bail ;  Action  to  recover  cash  bail  deposited  with  sheriff  by 
defendant  arrested  in  action  for  conversion  ;  Cannot  be 
maintained  without  proof  that  execution  against  prop- 
erty and  person  of  defendant  issued  to  county  where  he 
resides  has  been  returned  unsatisfied ;  Code  Civ.  Pro. 
§§  597,  1489. 
TifTany  v.  Harvey,  300,  301. 

ADVERSE  POSSESSION. 

Construction  of  statute  defining  adverse  possession ;  Errone- 
ous charge  as  to  acts  of  possession ;  Evidence ;  Errone- 
ous admission  and  exclusion  of  evidence  offered  to  show 
location  of  boundary  line. 

Ramapo  Mfg.  Co.  v.  Mapes,  362,  361 
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NEGLIGENCE. 

Elevators ;  Duty  and  liability  of  corporation  operating  ele- 
vator in  department  store  to  have  it  inspected ;  Whether 
such  inspection  was  properly  made  is  a  question  of 
fact  for  a  jury. 
Ruinetsch  v.  Wanamaker,  New  York,  Inc.,  879,  881. 

WORKMEN'S  COMPENSATION. 

Resident  of  this  state,  employed  by  corporation  engaged  in 
business  in  this  state,  entitled  to  compensation  when 
injured  while  engaged  in  employer's  work  in  another 
state. 
Matter  of  Post  v.  Burger  &  Gohlke,  544,  548. 

MURDER. 

Trial;  Improper  and  unwarranted  statements  made  by  a 
district  attorney  in  his  argument  to  a  jury  in  a  murder 
case  criticised  and  censured ;  When  such  statements 
may  be  disregarded  upon  appeal  from  judgment  of 
conviction. 
People  v.  Watson,  565,  567. 

CHATTEL  MORTGAGE. 

When  bill  of  sale  filed  pursuant  to  the  Lien  Law  (Cons.  Laws, 
ch.  33,  §  230)  operates  as  a  chattel  mortgage. 
Sheldon  v.  McFee,  618,  619. 

Collin,  J. 

CARRIERS. 

When  promise  on  part  of  consignee  to  pay  freight  charges 
implied ;  Rates  fixed  under  Interstate  Commerce  Act 
arbitrary;   When  consignee  not  released   by  partial 
payment. 
Pennsylvania  R.  R.  Co.  v.  Titus,  17,  19. 

BASTARDY. 

Failure  to  obey  order  of  filiation  does  not  constitute  breach 
of  undertaking  given  to  secure  attendance  of  defendant 
in  court. 
Hutton  v.  Bretsch,  28,  24 

CONDEMNATION  PROCEEDINGS. 

Lands  under  water  subject  to  public  easement  of  passage 
from  high- water  line  to  navigable  waters ;  When  such 
easement  does  not  preclude  right  of  owner  to  substantial 
damages  when  lands  under  water  are  taken  by  munic- 
ipality in  condemnation  proceedings. 
Matter  of  City  of  New  York  (Main  Street),  67,  70. 
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TAX. 

Will  probated  before  enactment  of  statute  imposing  a  trans- 
fer tax ;  Will  creating  life  estate  and  empowering  bene- 
ficiary to  bequeath  estate ;  When  children  of  beneficiary 
may  take  under  original  will  •  instead  of  will  of  bene- 
ficiary and  thus  escape  payment*  of  transfer  tax. 
Matter  of  Slosson,  79,  81. 
REAL  PROPERTY. 

Husband  may  convey  to  himself  and  wife  as  "  tenants  by  the 
entirety."    (Dis.  op.) 
Matter  of  Klatzl,  83,  89. 

NEW  YORK  (CITY  OF). 

Power  of  board  of  health  to  adopt  rules  requiring  the  muz- 
zling of  dogs;   Presumption  that   ordinance,  within 
power  of  body  passing  it,  is  reasonable  and  just. 
People  ex  rel.  Knoblauch  v.  Warden,  etc.,  154,  166. 

MASTER  AND  SERVANT. 

Negligence ;  When  jury  mifrht  have  found  that  injury  of 
plaintiff  was  due  to  negligent  construction  of  machin- 
ery furnished  by  defendant,  trial  court  should  not  set 
aside  verdict  for  plaintiff;  When  verdict  cannot  be 
reinstated  upon  reversal  of  judgment  dismissing 
complaint. 
Pierce  v.  Atlantic,  Gulf  &  Pacific  Co.,  209,  212. 

PLEADING. 

When  complaint  clearly  and  definitely  states  cause  of  action 
for  breach  of  an  executed  contract,  judgment  for  viola- 
tion of  an  oral  agreement,  constituting  an  executory 
contract,  will  not  be  sustained ;  Error  to  permit  plain- 
tiff at  close  of  evidence  to  amend  complaint  so  as  to 
change  cause  of  action. 
Walrath  v.  Hanover  Fire  Ins.  Co.,  220,  222. 

COUNTERCLAIM. 

Recoupment ;  When  claim  which  might  have  been  set  up  as 
a  recoupment  under  the  common  law,  may  be  inter- 
posed as  a  counterclaim  in  an  action  on  an  assigned 
claim. 
Siebert  v.  Dunn,  237,  239. 
LiaUOR  TAX. 

Application  for  certificate;  When  apparently  untruthful 
answers  in  application  do  not  preclude  issue  of  certifi- 
cate ;  Notice  of  abandonment  of  liquor  traffic  not  acted 
upon  within  sixty  days  does  not  prevent  issuing  of 
certificate  for  original  place. 
Matter  of  Parley  v.  Miller,  449,  461. 
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CLAIMS  AGAINST  UNITED  STATES. 

Assignments  thereof  which  do  not  conform  to  requirements 
of  Federal  statutes  are  void. 
Manhattan  Commercial  Co.  v.  Paul,  481,  488. 

WILL. 

Testamentary  power  of  sale ;  Property  of  testator  must  be 
sold  in  manner  directed  in  power  of  sale;  When  sale 
invalid  as  to  infants. 
Schoellkopf  Holding  Co.  v.  Kavinoky,  507,  609. 
TAX. 

Assessment  of  real  property  for   taxation;   Inequality   of 
assessments;    Erroneous    method    of    showing    such 
inequality.    (Con.  op.) 
People  ex  reL  Strong  v.  Hart,  513,  527. 

CRIMES. 

Bastardy ;  Jurisdiction  of  police  justices  in  cities  of  second 
class;  When  police  justice  acting  without  statutory 
jurisdiction  holds  defendant  in  bastardy  proceeding 
defendant  must  be  released  on  habeas  corpus. 
People  exrel.  Lawton  v.  Snell,  527,  529. 

BILLS,  NOTES  AND  CHECKS. 

Effect  of  delivery  of  promissory  note ;  When  evidence  that 
delivery  is  conditional  may  be  received;  Facts 
examined  and  held  that  note  in  question  was  delivered 
as  and  for  a  complete  and  binding  contract,  but  agree- 
ment as  to  payment  of  interest  was  usurious. 
Grannis  v.  Stevens,  583,  585. 

CUDDEBACK,  J. 
WILL. 

Evidence  ;  When  attorney  may  testify  as  to  communications 
from  client ;  Indisputable  evidence  required  to  attrib- 
ute irrevocability  of  will ;  Evidence  required  to  jA}<$nr 
contract  by  one  since  deceased  to  dispose  of  his  prop- 
erty in  a  certain  manner ;  Insufficiency  of  evidence  to 
show  agreement  to  make  mutual  irrevocable  wills. 
Wallace  v.  Wallace,  28,  32. 

MASTER  AND  SERVANT. 

Injury  to  workman  engaged  in  work  which  he  was  ordered 
to  do  by  foreman  of  defendant ;  When  jury  might  have 
found  that  acts  of  foreman  were  acts  of  superintendence 
and  negligent,  decision  of  Appellate  Division  reversing 
judgment  for  plaintiff  is  erroneous ;  When  case  must  be 
remitted  to  Appellate  Division  to  pass  on  the  facts. 
Borckmann  v.  Terry  Construction  Co.,  139,  141. 
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COMMISSIONS. 

Real  estate  brokers ;  Facts  examined  in  action  for  sum  to  be 
paid  to  plaintiff  if  he  obtained  a  customer  for  real  estate 
owned  by  defendants,  and  held  that  the  transaction 
did  not  pass  beyond  the  stage  of  negotiation. 
Wittwer  v.  Hurwitz,  269,  262. 

HOGAN,  J. 
NEGLIGENCE. 

Injury  to  plaintiff  caused  by  negligence  of  defendant  for 
which  plaintiff's  employers  were  doing  work  and  in 
which  work  plaintiff  was  then  engaged ;  When  defend- 
ant liable  for  such  injury. 
Thomas  v.  Solvay  Process  Co.,  266,  267. 

NEW  YORK  (CITY  OP). 

When  board  of  aldermen  authorised  by  charter  so  to  do  have 
fixed   salary  of  position  in  department  of  education, 
board  of  education  cannot  increase   or  decrease   the 
compensation. 
Pitt  v.  Board  of  Education,  804,  806. 

MURDER. 

Trial;  Improper  and  unwarranted  statements  made  by  a 
district  attorney  in  his  argument  to  a  jury  in  a  murder 
case  criticised  and  censured;  When  such  statements 
should  not  be  disregarded  upon  appeal  from  judgment 
of  conviction.  (Dis.  op.) 
People  v.  Watson,  665,  670. 

Cardozo,  J. 

ESTOPPEL. 

Gas  company  which  has  obtained  consent  of  town  board,  on 
certain  conditions,  to  lay  pipes  in  streets  estopped 
from  denying  validity  of  contract  on  ground  of  lack  of 
power  in  town  board  to  grant  permission;  Parties; 
Resident  of  towns  may  enforce  conditions. 

Farnsworth  v.  Boro  Oil&  Gas  Co.,  40,  42. 

CORPORATIONS. 

Directors  of  foreign  corporations  transacting  business  in  this 
state  liable  if  they  declare  dividends  from  capital ;  Cor- 
poration may  maintain  action  to  enforce  liability. 

German- American  Coffee  Co.  v.  Diehl,  57,  59. 
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TRUSTEES. 

Statute  of  Limitations;  Action  to  recover  excessive  fees 
paid  to  testamentary  trustee  under  void  decrees  of  a 
surrogate ;  Statute  of  Limitations  does  not  run  in  favor 
of  trustee  until  after  his  discharge ;  When  such  action 
in  absence  of  charges  of  fraud  cannot  be  maintained. 
SpaUholz  v.  Sheldon,  205,  207. 

VILLAGES. 

Boards  of  health ;  Power  of  such  boards  to  make  ordi- 
nances for  the  protection  of  public  health;  Where 
such  an  ordinance  does  not  prescribe  any  penalty  the 
board  has  no  power  to  impose  a  penalty  for  disobedience 
thereof 
Village  of  Carthage  v.  Colligan,  217,  218. 

NEGLIGENCE. 

Pedestrians;  Duty  of  person  crossing   city  street  to  look 
before  attempting  to  cross ;  Erroneous  charge  that  such 
person  is  not  bound  to  look  at  all. 
Knapp  v.  Barrett,  226,  228. 

CONTRACT. 

Rescission ;  When  contract  for  the  purchase  and  sale  of 
real  property  cannot  be  summarily  rescinded  by  pur- 
chaser for  alleged  delay  in  improvements  agreed  to  be 
made  by  vendor. 
Brede  v.  Rosedale  Terrace  Co.,  246,  248. 

MURDER 

Motion  for  new  trial  on  ground  of  newly-discovered  evidence ; 
Statement  by  defendant  that  his  confession  was  false 
and  plea  of  insanity  feigned  and  that  he  did  not  com- 
mit the  murder  is  not  newly-discovered  evidence  within 
meaning  of  statute  (Code  Crim.  Pro.  §  465) ;  Erroneous 
charge  as  to  meaning  of  word  "  wrong "  in  statutory 
definition  of  "insanity."  (Penal  Law,  §  1120.) 
People  v.  Schmidt,  324,  827. 

WAREHOUSEMEN. 

Warehouse  receipts  for  goods  in  storage ;  When  transfer  of 
negotiable  receipt  operates  as  transfer  of  right  of  pos- 
session as  well  as  title  of  goods  described  in  receipt ; 
When  action  of  replevin  cannot  be  maintained  against 
warehouseman  for  goods  transferred  to  third  party  by 
indorsement  and  delivery  of  negotiable  receipt. 
Rumuiell  v.  Blanchard,  848,  360. 
54 
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CRIMES. 

Conspiracy  for  poisoning  horses  of  competitors  in  business ; 
Evidence;   When  question   whether  a  witness  is  an 
accomplice  is  not  a  question  of  law,  but  one  of  fact  for 
a  jury. 
People  v.  Swersky,  471,  473. 

CONTRACT. 

Employment  of  broker  to  sell  land ;   Revocation ;  Question 
for  jury ;  Reporting  of  offers  of  less  than  price  named 
does  not  terminate  employment. 
Martin  v.  Crumb,  500,  504. 
TAX. 

Erroneous  assessment  of  real  estate;  When  value  of  prop- 
erty if  subdivided  into  lots  should  be  considered. 
(Dis.  op.) 

People  ex  rel.  Strong  v.  Hart,  513,  527. 

CONTRACT. 

Written  agreement  construed  and  held  to  be  contractual,  not 
testamentary;  Court  of  Appeals  concluded  by  judg- 
ment of  Appellate  Division  that  findings  of  fraud  were 
contrary  to  evidence ;  Transfer  without  consideration 
by  debtor  raises  presumption  of  fraud. 

Ga  Nun  v.  Palmer,  603,  606. 

Seabury,  J. 
REAL  PROPERTY. 

Where  a  husband  unsuccessfully  attempted  to  convey  prop- 
erty to  himself  and  wife  as  "tenants  by  entirety,"  a 
transfer  tax  is  assessable  on  one-half  value  of  prop- 
erty on  death  of  husband. 

Matter  of  Klatzl,  83,  84. 

APPEAL. 

Workmen's  Compensation  Act;  Construction  of  provisions 
for  appeals  to  the  Court  of  Appeals ;  When  such 
appeals  cannot  be  taken  unless  certified  by  Appellate 
Division  or  permitted  by  Court  of  Appeals  or  a  judge 
thereof. 
Matter  of  Harnett  v.  Steen  Co.,  101. 
MASTER  AND  SERVANT. 

Duty  of  master  to  promulgate  rules  to  protect  employees 
from  negligent  acts  of  co-employees ;  When  question 
of  fact  for  jury. 
Dzkowski  v.  Reynoldsville  Carting  Co.,  178,  174. 
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CONTRACT. 

Proposal  for  doing  work  and  acceptance  thereof  by  letter ; 
When  contract  thus  made  not  affected  by  matter  printed 
in  small  type  at  top  or  bottom  of  office  stationery. 

Sturtevant  Co.  v.  Fireproof  Film  Co.,  199,  200. 

INSURANCE  COMPANIES. 

Insolvency  of  liability  insurance  company ;  Priority  of 
claims ;  Claims  upon  which  causes  of  action  accrued 
and  actions  against  company  were  begun  before  entry 
of  order  of  liquidation  may  participate  in  division  of 
assets ;  Other  claims  which  may  not  participate. 

Matter  of  Empire  State  Surety  Co.,  273,  279. 
INTERSTATE  COMMERCE. 

Negligence ;  Federal  Employers'  Liability  Act ;  Workmen's 
Compensation  Law  of  New  York  state;  Difference 
between  the  two  statutes  ;  When  Federal  statute  does 
not  preclude  award  under  the  New  York  statute. 

Matter  of  Winfield  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  284,  286. 

APPEAL. 

Unanimous  affirmance  of  findings  by  Appellate  Division; 
When  such  affirmance  does  not  preclude  review  of  find- 
ings by  Court  of  Appeals ;  Action  for  breach  of  contract 
negotiated  and  completed  by  letters  between  parties ; 
Letters  examined,  and  held  not  to  constitute  a  contract 
which  complies  with  Statute  of  Frauds. 
Poel  v.  Brunswick-Balke-Collender  Co.,  310,  312. 

PLEADING. 

Corporation;   Action  in  behalf  of  stockholders  joined   in 
action  in  behalf  of  corporation;  When  complaint  suf- 
ficient and  not  demurrable.    (Dis.  op.) 
Brock  y.  Poor,  387,  410. 

JUDGMENTS. 

A  judgment  upon  being  filed  and  docketed  becomes  a  lien 
upon  real  estate  without  the  issue  of  an  execution; 
When  the  lien  of  several  judgments  is  simultaneous, 
and  the  real  estate  of  the  debtor  sold  in  partition  is 
insufficient  to  pay  the  judgments  in  full  the  proceeds  of 
the  real  estate  must  be  applied  pro  rata ;  The  fact  that 
an  execution  has  been  issued  on  one  judgment  does  not 
give  it  priority. 

Hulbert  v.  Hulbert,  430,  432. 
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INJUNCTION. 

When  taxpayer  may  maintain  action  for  injunction  restrain- 
ing municipal  officers  from  permitting  erection  and 
remodeling  of  theatre  in  violation  of  building  laws; 
New  York  (city  of) ;  Board  of  examiners  of  plans  for 
buildings ;  When  board  exceeds  its  powers  its  acts  are 
void. 
Altschul  v.  Ludwig,  459,  461. 

BRIDGES. 

When  injunction  maybe  obtained  against  state  officials  com- 
pelling them  to  build  new  highway  bridge  over  barge 
canal  under  the  provisions  of  the  Barge  Canal  Act. 
Town  of  Easton  v.  Canal  Board,  486,  487. 
TAX. 

Assessment  of  real  property  for  taxation;  Market  value; 
Meaning  and  method  of  determining  such  value ;  Ine- 
quality  of  assessments;    Method   of    showing    such 
inequality.    (Dis.  op.) 
People  ex  rel.  Strong  v.  Hart,  513,  521. 

CRIMES. 

Bastardy ;  Jurisdiction  of  police  justices  in  cities  of  second 
class ;  When  police  justice  who  issued  warrant  of  arrest 
in  bastardy  proceeding  has  jurisdiction  over  defendant 
when  brought  before  him  although  illegally  arrested  in 
another  county.  (Dis.  op.) 
People  ex  rel.  Lawton  v.  Snell,  527,  586. 
INSURANCE. 

Credit;  Application  for  credit  insurance;  When  erroneous 
statement  as  to  losses  in  business  constitutes  breach  of 
warranty  in  statements  in  application. 
Black  Co.  v.  London  Guarantee  &  Accident  Co.,  560,  561. 

CONTRACT. 

Breach  of  employment ;  Facts  examined  and  held  sufficient 
to  sustain  finding  that  contract  of  employment  was 
proved. 
Cuppy  v.  Stollwerck  Brothers,  591,  593. 

Pound,  J. 

REAL  PROPERTY. 

Estates  by  the  entirety;  Relative  rights  of  husband  and 
wife ;  Injury  to  lands  owned  in  entirety  by  change  in 
grade  of  village  street ;  Husband  may  maintain  proceed- 
ings for  assessment  of  the  damages  to  his  interest 
in  the  property  without  joining  his  wife  as  a  party ; 
Form  of  report  by  commissioners  of  appraisal. 
Matter  of  Goodrich  v.  Village  of  Otego,  112,  114. 
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JUDGMENT. 

When  judgment  is  res  adjudicate  in  subsequent  action 
between  same  parties ;  Effect  and  weight  of  decision 
and  views  of  Appellate  Division  in  case  sent  back  for 
a  new  triaL 

Gugel  v.  Hiscox,  146,  147. 

MASTER  AND  SERVANT. 

Negligence ;     Facts   constituting    cause   of    action    under 
Employers'  Liability  Law;  Evidence ;  When  evidence 
is  proper  in  explanation  of  X-ray  plates. 
Marion  v.  Coon  Construction  Co.,  178,  179. 
GUARANTY. 

When  guaranty  of  payment  of  debt  of  'copartnership  not  a 
guaranty  of  debt  of  a  corporation  with  similar  name. 

Duffy  Co.  v.  Todebush,  297,  298. 
APPEAL. 

Judgment  for  money  upon  one  of  two  causes  of  action ;  When 
party  may  collect  that  part  of  the  judgment  which  is  in 
his  favor,  and  maintain  appeal  from  that  part  which  is 
against  him. 
Goepel  v.  Kurtz  Action  Co.,  343,  346. 

When    question    presented   upon   an   appeal    has    become 
academic  the  appeal  will  be  dismissed. 
Delavan  v.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  359. 

ELECTIONS. 

Voting  machines ;  Mistake- in  reading  vote  shown  on  voting 
machines ;  When  courts  may  issue  mandamus  directing 
election  clerks  to  make  correct  returns  and  directing 
board  of  canvassers  to  recanvass  the  vote. 
Matter  of  Smith  v.  Wenzel,  421,  423. 

LIQUOR  TAX. 

Application  for   certificate;    When  apparently  untruthful 
answers  in  application  do  not  preclude  issue  of  certifi- 
cate.  (Con.  op.) 
Matter  of  Parley  v.  Miller,  449,  458. 
TAX. 

Assessment  of  real  property  for  taxation ;  Market  value ; 
Meaning  of  and  method  of  determining  such  value. 
(Con.  op.) 
People  ex  rel.  Strong  v.  Hart,  513,  521. 
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GRIMES. 

Bastardy ;  Jurisdiction  of  police  justices  in  cities  of  second 
class ;  When  police  justice  who  issued  warrant  of  arrest 
in  bastardy  proceeding:  has  jurisdiction  over  defendant 
when  brought  before  him  although  illegally  arrested  in 
another  county.    (Dis.  op.) 

People  ex  rel.  Lawton  v.  Snell,  527,  548. 

MASTER  AND  SERVANT. 

Negligence ;  Proximate  cause ;  When  evidence  fails  to  show 
that  accident  was  result  of  some  cause  for  which  defend- 
ant was  responsible. 

Scharff  v.  Jackson,  598,  600. 

MASTER  AND  SERVANT. 

Action  by  injured  employee;  Contributory  negligence  of 
plaintiff;  Effect  of  statute  (Labor  Law,  as  ami  by 
L.  1910,  ch.  352,  §  202-a)  providing  that  contributory 
negligence  shall  be  a  defense  to  be  "  pleaded  and  proved 
by  the  defendant;"  When  contributory  negligence 
question  for  the  jury. 

Seyford  v.  Southern  Pacific  Co.,  613,  614. 

Per  Curiam, 
negligence. 

Master  and  servant ;  Failure  to  guard  machine ;  Master  not 
liable  for  accident  not  reasonably  to  be  anticipated. 
Basel  v.  Ansoflia  Clock  Co.,  856,  867. 

APPEAL. 

Order  appointing  referee  in  visitation  proceedings   under 
section  16  of  Membership  Corporations  Law  not  appeal- 
able to  Appellate  Division. 
Matter  of  Norton,  637,  688. 
GUARANTY. 

Action  to  recover  upon  an  underwriting  agreement ;  Facts 
examined  and  held  sufficient  to  sustain  judgment  for 
defendant. 

Union  Land  Co.  v.  Gwynn,  664. 
CONSTITUTIONAL  LAW. 

When  objection  that  charter  of  newly-incorporated  city  is 
unconstitutional,  on  account  of  excessive  indebtedness, 
is  prematurely  raised. 
People  ex  rel.  Haight  v.  Brown,  674,  676. 
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REAL  PROPERTY. 

Registration  of  title ;  Error  for  Appellate  Division  to  dismiss 
complaint  where  record  shows  title  in  plaintiff  to  a 
portion  of  land. 
Meighan  v.  Rohe,  677,  678. 

NEGLIGENCE. 

Contributory  negligence ;  When  questions  for  jury ;  When 
Appellate  Division  should  examine  facts  instead  of 
reversing  judgment  as  a  matter  of  law. 
Rowev.  Hendricks,  700. 

PLEADING. 

Action  for  breach  of  contract  to  buy  and  sell  bonds  and 
stock  for  account  of  plaintiff;  Demurrer  to  complaint 
overruled. 
Katz  v.  Mathews,  701,  702. 

APPEAL. 

When  service  of  notice  of  entry  of  judgment  necessary  to 
set  time  running  within  which  application  for  leave  to 
appeal  may  be  made. 
Galvin  v.  N.  Y.  C.  &  H.  R  R.  R  Co.,  710,  711. 

ELECTIONS. 

When  state  courts  have  jurisdiction  to  pass  upon  validity  of 
election  of  member  of  Congress. 
People  ex  rel.  Brown  v.  Board  of  Supervisors,  732,  733. 

CRIMES. 

Motion  for  re-argument  in  murder  case  in  which  judgment 
of  conviction  was  affirmed;  Grounds  for  re-argument 
not  founded  upon  the  facts. 
People  v.  Schmidt,  762. 
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